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In  the  death  of  the  late  Mr.  Wilfred  Brinton,  not  only 
his  personal  friends  and  those  who  were  associated  with 
him  in  the  editorship  of  this  book,  but  the  whole 
profession  have  sustained  a  loss,  which  is  widely  felt. 
The  success  to  which  he  had  already  attained  in  his 
career  was  due  as  well  to  his  charm  of  manner,  as  to 
his  great  industry  and  the  scrupulous  care  he  bestowed 
on  all  his  work.  He  was  one  of  the  editors  appointed 
by  Mr.  Wolstenholme  to  prepare  the  sixth,  seventh,  and 
eighth  editions  of  this  book,  and  there  is  no  question 
that  to  Mr.  Brinton  a  very  large  share  in  the  success 
of  those  editions  was  due. 

Mr.  Wolstenholme,  after  an  exceptionally  useful 
and  brilliant  career,  has  at  length  retired  from  practice 
to  seek  a  well-earned  rest ;  and  it  is  with  deep  regret 
that  the  editors  have  to  announce  that  in  the  preparation 
of  the  ninth  edition  of  this  book  they  have  not  had  his 
invaluable  co-operation;  his  failing  eyesight  has  not 
permitted  of  his  undertaking  editorial  work  during  the 
past  year. 

It  is  hoped,  however,  that  the  present  edition  will 
be  found  worthy,  in  some  degree,  of  the  distinguished 
name  with  which  this  book  has  always  been  and  always 
will  be  associated. 


VI  PREFAGi!:  TO  THE  NINTH  EDITION. 

Since  tlie  publication  of  the  eighth  edition  in  April, 
1899,  the  Land  Charges  Act,  1900,  has  been  passed. 
But  Parliament,  in  the  main,  seems  to  have  been  unable 
to  find  time  to  continue  the  amendment  of  the  law 
relating  to  land.  The  present  edition  discloses  many 
points  on  which  the  law  might  be  usefully  amended; 
and  no  one  will  doubt  that,  unless  a  consolidating  and 
amending  Land  Transfer  Act  is  passed  within  a  reason- 
able time,  the  system  of  registration  of  title  will  fall 
into  permanent  disrepute. 

The  editors  desire  to  thank  Mr.  A.  Tumour  Murray 
for  much  valuable  assistance.  They  will  be  grateful 
for  any  suggestions  which  may  be  useful  in  the  pre- 
paration of  a  subsequent  edition. 


June^  1906. 
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VENDOR  AND  PURCHASER 


AND 


CONVEYANCING-   ACTS. 


CHAPTER  I. 


GENERA.L  EFFECT  ON  TITLES  OP  THE  VENDOR  AND 
PURCHASER  ACT,  1874,  THE  CONVEYANCING  ACTS, 
1881,  1832,  AND  THE  TRUSTEE  ACT,  1893. 

The  following  is  a  short  statement  of  the  manner  in  Effect  of  v.  & 
which  the  V.  &  P.  A.,  the  C.  A.,  the  C.  A.,  1882,  and  ?882?ktff  jll 
the  T.  A.  afifeot  the  form  and  contents  of  various  docu-  on  form  and 

,   V  contents  of 

mentS.  {a)  documents. 

(1.)  Contracts  for  sale  need  not  contain  conditions  as  Contracts. 
regards  title  and  evidence  of  title  except  in 
special  cases,  as  where  the  title  is  less  than 
forty  year;?,  or  where  deeds  abstracted  cannot 
be  produced,  &c. :  C.  A.,  s.  3.  An  open  con- 
tract may  be  safely  made  in  case  of  an  ordinarily 
good  forty  years'  title,  but  it  is  advisable  in 
all  cases  to  state  the  date  of  commencement 
(see  note  to  C.  A.,  s.  8  (3)  ),  and  it  is  necessary 
to  state  it  in  the  following  cases : — 
(a)  Advowsons  or  reversionary  interests  (Dart,  7th 
ed.,  329). 

(a)  See  the  meaniog  of  abhreviations  stated  at  the  end  of  the 
Table  of  Cases,  sup, 
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(b)  Tithes  or  other  property  derived  from  the  Crown 

where  evidence  of  the  Crown  grant  is  to  be 
negatived. 

(c)  Where  the  docament  first  abstracted  is  a  will  and 

evidence  of  seisin  is  to  be  precluded:  Parr  v. 
Lovegrove,  4  Drew,  170. 

(d)  Where  the  document  first  abstracted  is  a  settle- 

ment in  pursuance  of  articles  for  a  settlement, 
or  a  conveyance   under  a  trust  for  sale,  or 
the  bar  of   an   entail,  or  otherwise  derives 
its  eflTect  from  eome  prior  instrument,  except 
where  it  exercises  a  power :  C.  A.,  s.  3  (3). 
Where  it  is  stipulated  that  the  abstract  should  com- 
mence  with  a  particular  deed    less  than  forty  years 
old,  the  nature  of  the  deed  should  be  clearly  stated :  Ec 
Marsh  db  Earl  Granville,  24  Ch.  D.  11,  at  pp.  22,  24-5, 
and  see  also  43  Sol.  J.  638.    The  safest  course  is  always 
to  fix  the  date   of  commencement,  and  to  state  the 
nature  of  the  instrument  with  which  the  title  com- 
mences ;  see  n.  to  C.  A.,  s.  3  (3).    A  good  commence- 
ment helps  to  satisfy  a  purchaser. 
Abstracts.  (2.)  Subject  as  above  abstracts  of  title  commence — 

(a)  As  to  freeholds  with  a  document  at  least  forty 

years  old  :  V.  &  P.  A.,  s,  1. 

(b)  As  to  leaseholds  for  years  with  the  lease  or  under- 

lease :  V.  &  P.  A.,  s.  2,  r.  1,  and  C.  A.,s.  3  (1) ; 
(that  subsequent  dealings  over  forty  years  old 
may  be  omitted,  see  Williams  v.  Spargo,  W.  N., 
1893,  100). 

(c)  As  to  the  freehold  interest  in  enfranchised  copy- 

holds or  customary  freeholds  with  the  deed  of 

enfranchisement :  C.  A.,  s.  3  (2). 

Seisin  of  te&ta-     But  where  the  abstract  commences  with  a  will  no 

alteration  in  the  practice  is  made ;  consequently  evidence 

of  seisin  may  or  may  not  be  required,  according  to 

circumstances,  and  a  clause  preventing  any  requisition 

on  this  point  may  still  be  necessary. 

Leaseholds.  (d)  A  lease  or  underleeise  is  to  be  deemed  primd 

facie  good,  the  last  receipt  for  rent  being 
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evidence  of  performance  of  covenants,  and,  in 
case  of  an  underlease,  also  of  payment  of  rent 
due  under,  and  of  performance  of  covenants  in 
the  superior  lease,  up  to  the  date  of  actual 
completion  of  the  purchase :  0.  A.,  s.  3  (4), 
(5) ;  but  a  special  condition  is  necessary  where 
there  is  a  peppercorn  rent  or  a  rent  which  is 
not  a  money  rent :  Be  Moody  <&  Yates,  28  Ch. 
D.  661,  30  ifc.,  344. 

(3.)  Becitals  Recitals. 

(a)  Of  facts  in  documents,  as  to  land  or  herediia-- 
inefrUSy  twenty  years  old  are  evidence :  V.  & 

(I)  Of  documents,  as  to  any  property,  dated  prior  to 
the  legal  or  stipulated  time  for  commencement 
of  the  abstract  are  to  be  taken  as  correct, 
and  production  is  not  to  be  required :  C.  A., 
s.  3  (3). 

(4.)   Expenses  Expenses. 

Of  evidence  required  in  support  of  the  abstract 
and  not  in  the  vendor's  possession  are  thrown 
on  the  purchaser :  C.  A.,  s.  3  (6). 
(5.)  In  documents  after  1881  there  need  be  What  clauses, 

(a)  No  general  words :  C.  A.,  s.  6  *^i,fj7, 

(6)  No  all  estate  clause :  0.  A.,  s.  63.  documents. 

(c)  No  special  directions  as  to  the  mode  of  sale  in 

a  trust  or  power  for  sale,  but  only  the  words 
*'  Upon  trust  to  sell  "  or  "  With  power  of  sale," 
as  the  case  may  be :  T.  A.,  s.  13. 

(d)  No  receipt  clause :  C.  A.,  s.  22 ;  T.  A.,  s.  20. 

(e)  No  mortgage  joint  account  clause :  C.  A.,  s.  61. 
(/)  No  power  to  survivors  or "  survivor  of  several 

executors  or  trustees  to  do  any  act :  T.  A.,  s. 
22;  nor,  except  for  purposes  of  copyhold  or 
customary  land,  to  ^'assigns."  New  trustees 
duly  appointed  have  all  the  powers  of  the 
original  trustees;  T.  A.,  s.  10  (3),  &  s.  37; 
and,  except  in  the  case  of  copyhold  or  customary 
land,  there  can  now  be  no  assign  by  devise  of 
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a  trust  estate.  Powers,  except  for  purposes  of 
copyhold  or  customary  land,  may  be  given 
simply  to  trustees,  their  executors  or  adminis- 
trators. 

{g)  No  mention  either  of  heirs,  executors,  adminis- 
trators, or  assigns,  whether  of  covenantor  or 
covenantee,  obligor  or  obligee,  nor  of  the 
survivors  or  survivor  of  several  covenantees 
or  obligees,  nor  of  the  heirs,  executors,  or 
administrators  of  the  survivor,  nor  of  their 
or  his  assigns,  need  be  made  in  covenants  or 
bonds :  C.  A.,  ss.  58,  59,  60 ;  except  where  a 
restrictive  (a)  covenant  is  intended  to  be  made 
binding  so  far  as  the  law  allows  on  the  land, 
and  then  the  assigns  of  the  covenantor  should 
be  mentioned. 

(h)  No  particular  technical  operative  word  is  re- 
quired to  pass  a  freehold  :  C.  A.,  s.  49. 

(«)  No  necessity  for  the  word  "  heirs,"  "  heirs  of  the 
body,"  &c.,  to  create  an  estate  of  inheritance. 
But  on  this  point  there  is  still  a  distinction 
between  a  deed  and  a  will.  In  a  deed  the 
estate  to  be  limited  must  still  be  described 
accurately  as  "  fee  simple,"  "  in  tail,"  &c.,  or 
as  before  the  C.  A.,  and  cannot  be  created, 
as  in  a  will,  by  informal  expression:  G.  A., 
s.  51;  and  see  Re  Ethel  db  Mitchell,  1901, 
1  Ch.  945. 

(h)  No  multiplication  of  receipt  clauses  for  considera- 
tion.    One  receipt  in  the  body  of  the  deed  or 
'     indorsed  is  sufficient :  C.  A.,  ss.  54,  55. 

(I)  No  power  to  executors,  administrators,  or  trustees 
to  compound  or  compromise :  T.  A.,  s.  21. 

(m)  No  remedy  for  the  recovery  of  rent-charges: 

O.  <A..,  S.  ^4. 

(n)  No  powers  for  the   receipt  or  application  of 


(a)  Whether  any  other  covenant  can  be  made  binding  on  the  land 
sec  London  and  S.  W.  Bailway  Company  v.  Oomm,  20  Ch.  D.  562, 
and  note  to  C.  A.,  b.  58,  inf. 
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income,  or  the  accnmalation  of  surplus  income, 
during  minority  :  C.  A.,  ss.  42,  43.  (a) 

(6.)  Covenants  for  title  are  not  required,  but  by  CoTen*»*»  ^o' 
stating  the  character  in  which  a  person  conveys 
the  proper  covenant  by  him  is  incorporated: 
C.  A.,  s.  7.  Under  this  s.,  however,  a  convey- 
ance "  as  real  representative "  (L.  T.  A.,  1897, 
Part  I.)  implies  no  covenant. 

(7.)  A  covenant  for  production  of  deeds  is  no  longer  ^^'f°*»»*.*^ 
required.  A  mere  acknowledgment  as  defined 
by  the  Act  gives  the  proper  title  to  production 
and  delivery  of  copies,  and  a  mere  undertaking 
gives  the  proper  remedy  in  case  of  destruction 
or  damage :  C.  A.,  s.  9. 

(8.)  In  a  mortgage  by  deed  there  are  supplied : —  Power*  con- 

^    ;  .    _  T  11.     ierred  on  mort- 

(a)  Power  for  mortgagor  and   mortgagee  when   m  gagort  and 
pos.«es3ion  to  grant  leases :  C.  A.,  s.  18.     In  ""^^^K-g*"- 
some    cases    it    may   be    necessary   to   vary 
this   power;   but   it   is   conceived   that   the 
power  ought  not  in  any  case  to  be  entirely 
negatived. 
(6)  Power    for  mortgagee  to  sell    and   to    insure 
against  fire,  and  when  in  possession  to  cut  and 
sell  timber :  G.  A.,  sa  19  to  23. 
(c)  Power  for  mortgagee  to    appoint    a   receiver: 

C.  A.,  88.  19,  24. 
{d)  Power  for  mortgagee  to  give  a  receipt  for  sale 
money  and   other  money  comprised  in    the 
mortgage,  and  trusts  for  application  thereof: 
C.  A.,  s.  22. 
(9.)  In  a  will,  a  devise  of  trust  and  mortgage*^  estates  Devise  of  trust 
is  not  required  and  should  not  be    inserted  ^^'^^t'^^^^'^® 
(except  in  the  ease  of  copyhold  or  customary 
land  to  which  there  has  been  an  admission), 
and  is  practically  inoperative  if  inserted :  G.  A., 
8.30. 


(a)  Bat  where  aoy  trust  of  the  accumulated  rents  and  profits  other 
than  those  stated  in  s.  42  (5)  (iii.)  is  required,  it  must  be  mentioned. 
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Appomtment        (10.)  As  to  appointments  of  new  trustees : — 

or  new  trustees.  /\a  j.  •   j.  xx-t 

(a)  A  power  to  appoint  new  trustees  is  only  re- 
quired where  it  is  to  be  exercised  otherwise 
than  by  the  trustees  or  trustee  for  the  time 
being :  T.  A.,  s.  10  (1). 

(l)  The  original  number  of  trustees  need  not  be 
preserved,  except  that  where  there  were  origin- 
ally two  or  more,  one  cannot  be  discharged 
unless  two  places  at  least  remain  full :  T.  A., 
ss.  10, 11. 

(c)  An  appointment  of  new  tiiistees  should  contain 
the  proper  declaration  as  to  vesting  ;  and 
where  there  are  more  than  two  trustees,  and 
one  simply  retires  and  his  place  is  not  filled 
up,  there  must  be  a  deed  of  consent  to  his  dis- 
charge and  to  the  vesting  of  the  trust  property 
in  his  co-trustees :  T.  A.,  s.  12. 
Separate  {d)  A  separate  set  of  trustees  may  at  any  time 

trustees.  y^^  appointed  for  each  distinct  trust :  T.  A, 

8.10. 

Powers  of  (11.)  As  to  powers  of  attorney : — 

attorney.  ^^j  ^  power  given  for  valuable  consideration  can 

be  made  irrevocable  in  favour  of  a  purchaser, 
lessee,  or  mortgagee :  0.  A.,  1882,  s.  8. 

(b)  Any  power  of  attorney  can,  in  favour  of  the 

same  persons,  be  made  irrevocable  for  any 
period  not  exceeding  one  year  from  its  date : 
C.  A.,  1882,  s.  9. 

(c)  The  attorney  may  sign  and   seal  in  his   own 

name :  C.  A.,  s.  46. 

(d)  Access  to  a  power  of  attorney  is  enabled  by 

means  of  deposit  in  the  Central  office,  and 
office  copies  can  be  obtained :  G.  A.,  s.  48. 
Executory  (12.)  In  instruments  after  1882  an  executory  limitation 

limitations.  ^^^^  ^£  ^^  estate  in  fee,  or  for  a  term,  on  failure 

of  issue,  becomes  incapable  of  effect  when  any 
of  the  issue  attain  the  age  of  twenty-one  years : 
C.  A.,  1882,  s.  10.  This  section  applies  only 
to  land  or  hereditaments. 
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(13.)  Powers,  whether  coupled  with  an  interest  or  not,  Disclaimer  and 
can  be  disclaimed,  in  like  manner  as  an  estate  pow^.° 
can  be  disclaimed :  G.  A.,  1882,  s.  6 ;  and  can 
be  released  :  C.  A.,  s.  52. 

(14.)  Deeds  may  be  supplemental  or  annexed  instead  Sappiementai 
of  indorsed,  and  will  be  read  as  indorsed  on,  or  ^*^^' 
containing  a  fall  recital  of,  the  principal  deed : 

\Jm    A.'y    S.     00» 

The  L.  T.  A.  1897  contains  (Part  L)  provisions  for 
the  administration  of  the  real  estate  of  a  deceased  person 
by  the  personal  representative ;  and  (Part  II.  s.  16)  pro- 
visions as  to  evidence  of,  and  covenants  for,  title  to 
registered  land. 


(  «  ) 
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THE  VENDOR  AND  PURCHASER  ACT,  1874. 
37  &  38  VICT.  c.   78. 

An  Act  to  amend  the  Law  of  Vendor  and  Purcliasery  and 
further  to  simplify  Title  to  Land.     [7th  August,  1874.] 

Whereas  it  is  expedient  to  facilitate  the  transfer  of  land 
by  means  of  certain  amendments  in  the  law  of  vendor  and 
purchaser : 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty, 

by  and  with  the  advice  and  consent  of  the  Lords  Spiritual 

and  Temporal,  and  Commons,  in  this  present  Parliament 

assembled,  and  by  the  authority  of  the  same,  as  follows  : 

g  I  1.  In  the  completion  of  any  contract  of  sale  of  land 

made  after  the  thirty-first  day  of  December  one  thousand 

8ubstituu>"for  eight  hundred  and  seventy-four,  and  subject  to  any  stipu- 
■j**y  yj*"  *'  lation  to  the  contrary  in  the  contract,  forty  yeara  shall 
title.  be  substituted  as  the  period  of  commencement  of  title 

which  a  purchaser  may  require  in  place  of  sixty  years, 
the  present  period  of  t^uch  commencement;  neverthe- 
less earlier  title  than  forty  years  may  be  required  in  cases 
similar  to  those  in  which  earlier  title  than  sixty  years 
may  now  be  required. 


DefiDition  of 
"  land  " 
in  Acts  of 
Parliament. 

Right  of  way. 
Leaseholds. 


Constructive 
notice. 


The  word  '*  land  ^'  in  Acts  of  Parliament  passed  feince  1850  includes 
messuages,  tenemtntcsand  hereditaments,  houses  and  buildings  of  any 
tenure,  unless  the  contrary  intention  appears:  see  the  Interpretation 
Act,  1889  (52  &  53  Vict.  c.  63),  s.  3. 

A  right  of  way  is  within  this  s. :  Jones  v.  Watts,  43  Ch.  D.  574. 
And  see  Go.  Lit.  19  b,  20  a. 

In  the  case  of  a  leasehold  interest  more  than  forty  years  old,  the 
vendor  must  produce  the  lea^e,  but  need  not  show  the  later  title 
more  than  forty  years  old :   Wdliams  v.  Spargo,  W.  N.,  1893, 100. 

A  purchaser  who  agrees  to  take  less  than  a  forty  years'  title  lias 
constructive  notice  of  anything  which  would  have  been  disclosed  by 
the  abstrpct,  if  a  proper  forty  years*  title  had  been  shown :  Be  Cox  & 
Neve,  I8ti,  2  Ch.  109 ;  Be  Kisbet  &  Potts,  1905,  1  Ch.  391. 
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2.  In  the  completion  of  any  such  contract  as  aforesaid,        s.  2. 
and  subject  to  any  stipulation  to  the  contrary  in  the  con-  ruUs  for 
tract,  the  obligations  and  rights  of  vendor  and  purchaser  "««!»*»»«  ^^ 

»  o  or  ligations  and 

shall  be  regulated  by  the  following  rules  ;  that  is  to  say,  rights  of 
First.    Under  a  contract  to  grant  or  assign  a  term  of  lurchLer? 
years,  T?hether  derived  or  to  be  derived  out  of  a 
freehold  or  leasehold  estate,  the  intended  lessee  or 
assign  shall  not  be  entitled  to  call  for  the  title  to 
the  freehold. 

See  also  C  A.  w.  3  (1),  and  13,  and  notes  thereto. 

Under  euch  a  contract  production  cannot  be  called  for,  even  under  "  Discovery  " 
the  rales  as  to  the  right  of  a  litigant  to  discovery,  unless  a  distinct   ^  itigant. 
issue  is  raised  as  to  the  goodne^  of  the  title:   Jone»  v.   WaXU^ 
43  Ch.  D.  574. 

This  rule  shows  that  "  contract  of  sa]e  "  in  s.  1  includes  a  contract 
to  grant  a  lease,  and  that  the  words  "  veodor  "  and  '*  purchaser  "  include 
*'  lessor  "  and  "  lessee  :  Jbnes  v.  Watti^  sup. 

An  agreement  by  the  freeholder  to  deliver  io  the  intended  lessee  an 
abstract  of  his  ti;le  to  grant  the  lease  is  *'  a  stipulation  to  the  contrary 
in  the  contract" :  i?e  Pursell  &  Deakin,  W.  N.,  1893, 152. 

The  rule  that  a  lessee  has  constructive  notice  of  his  lesaor^s  title  Rule  that 
was  not  altered  by  this  s.     He  is  now  in  the  same  position  with  le>s^«  ^^ 
regard  to  notice  as  if  he  had  before  this  Act  stipulated  not  to  inquire  j*^^»g^title 
into  his  lessor's  title :   Fatman  v.  Harland,  17  Ch.  D.  353,  358 ;  not  altered. 
Mogridgt  v.  Clapp,  1892,  3  Ch.  382,  397;  Imray  v.  OakaheitCj  1897, 
2  Q.  B.  218.    S.  3  of  C.  A.,  1882.  as  to  notice,  makes  no  alteration  in 
the  case  of  .a  person  who  enters  into  a  contract  whereby  he  precludes 
himself  from   ''making  such    inquiries  and    inspections   as  ought 
reasonably  to  have  been  made":  see  subs.  (1)  (i.)     Semblef  it  is 
reasonable  on  a  contract  to  gra&t  or  assign  a  mere  occupation  lease,  for 
the  intended  lessee  or  assign  not  to  make  any  inquiries  or  inspections, 
which,  in  default  of  agreement  to  the  ccntrary,  he  is  precluded  from 
making  by  this  rule  and  ss.  3  (1),  and  13  of  the  C.  A. ;  see  Imray  v. 
OaksJieite,  sup.  at  p.  229. 

By  s.  4  of  C.  A.,  1882,  the  contract  for  a  lease  made  under  a  power  Contract    \ 

does  not  form  part  of  the  title  to  the  lease.  lease  and 

power. 

Second.  Recitals,  statements,  and  descriptions  of  facts, 
matters,  and  parties  contained  in  deeds,  instruments, 
Acts  of  Parliament,  or  statutory  declarations,  twenty 
years  old  at  the  date  of  the  contract,  shall,  unless 
and  except  so  far  as  they  shall  be  proved  to  be 
inaccurate,  be  taken  to  be  sufficient  evidence  of  the 
truth  of  such  facts,  matters,  and  descriptions. 
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old. 


SS.  2,  3.  I^  is  conceived  that  the  deeds,  &c.y  must  be  deeds,  &c.,  affecting  the 

—        land  contracted  to  be  sold. 

Eflfect  of  recital      In  Bolton  v.  London  S,  Board,  7  Ch.  D.  766,  a  recital  in  a  deed 

twenty  years    more  than  twenty  years  old  that  a  vendor  was  seised  in  fee  simple 

was  held  sufiicient  eWdence  of  that  fact,  precluding  the  purchaser 

from  demanding  a  prior  abstract,  except  so  far  as  the  recital  was 

proved  to  be  inaccurate.    The  decision  seems  open  to  question,  as  ic 

in  effect  negatives  the  recognized  right  of  a  purchaser  to  a  proper 

abstract  of  title  extending  over  forty  years,  which  might  show  the 

recital  to  be  inaccurate. 

As  to  the  effect  of  a  recital  under  this  s.,  see  also  Be  Marsh  &  Earl 
GranvtUe,  24  Ch.  D.  11. 

Third.  The  inability  of  the  vendor  to  furnish  the 
purchaser  with  a  legal  covenant  to  produce  and 
furnish  copies  of  documents  of  title  shall  not  be  an 
objection  to  title  in  case  the  purchaser  will,  on  the 
completion  of  the  contract,  have  an  equitable  right 
to  the  production  of  such  documents. 

See  0.  A.,  s.  9  (8). 

A  vendor  must  do  bis  best  to  procure  for  the  purchaser  an  acknow- 
ledgment with  respect  to  documents  not  in  his  possession,  and  this 
rule  only  applies  if  his  endeavours  are  unsuccessful. 

As  to  the  purchaser's  equitable  right  to  production  of  documents, 

t?  pr'^uctior  ^  ^^^'  ^'  *  ^'  ^^'^  ^^'»  ^  ^^»  «•  ^  5  ^*^'»  '^^^  ^''  ^^^  ^  ^^^' '  ^**'* 
of  documents.    ▼•  ^yera,  2  Sim.  &  St.  533. 

Lost  docu-  As  to  lost  documents,  see  Be  Halifax,  <fec.,  Co.  &  Wood,  79  L.  T. 

536 ;  W.  N.,  1898,  174. 

Fourth.  Such  covenants  for  production  eis  the  pur- 
chaser can  and  shall  require  shall  be  furnished  at 
his  expense,  and  the  vendor  shall  bear  the  expense 
of  perusal  and  execution  on  behalf  of  and  by  himself, 
and  on  behalf  of  and  by  necessary  parties  other  than 
the  purchaser. 

Fifth,  Where  the  vendor  retains  any  part  of  an  estate 
to  which  any  documents  of  title  relate,  he  shall  be 
entitled  to  retain  such  documents. 


"  Inability  to 
famish." 


Purchaser's 
equitable  right 


ments. 


«  An  esUte." 


Acknowledg- 
ment substi- 
tuted for 
covenant. 


"An  estate'*  means  an  estate  in  land,  and  a  vendor  is  n'^t  entitled 
to  retain  documents  which  do  not  relate  to  any  land  retained  by  him, 
but  only  to  personal  property  other  than  chattels  real :  Be  Williams 
«fc  Duchess  of  Newcastle,  1897,  2  Ch.  144. 

Contracts  for  sale,  where  tbe  vendor  retains  any  documents,  should 
now  provide  for  giving  an  acknowledgment  in  writing  of  the  right  of 
the  purchaser  to  the  production,  and  delivery  of  copies  under  C.  A., 
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s.  9,  and,  where  he  is  beneficial  o\7ner,  also  an  undertaking  far  safe      SS.  4,  5. 

custody.    The  liability  to  give  the  covenant  under  s.  2,  r.  4,  of  this         

Act,  if  incarred  after  1881,  is  satisfied  by  an  acknowledgment :  G.  A., 
a.  9  (8),  (14). 

As  to  the  costs  of  attested  and  other  copies  of  documents  retained 
by  the  vendor,  Eee  C.  A.,  s.  3  (G). 

3.  Trustees  tvho  are  either  vendors  or  purcJiasers  may  sell  Drwtees  may 
or  buy  without  excluding  the  applieation  of  the  second  section  ^tji^^ji^ 

of  this  Act.  rules, 

Kepealel  by  the  T.  A.,  bat  re-onacted  by  s.  15  of  that  Act. 

4.  The  legal  personal  representative  of  a  mortgagee  of  a  Legal  personal 
freehold  estate,  or  of  a  copyhold  estate  to  which  the  mort-  ^^!^y  *"* 
gagee  shall  have  been  admitted,  may,  on  payment  of  aJl  legal  estate  of 
sums  secured  by  the  mortgage,  convey  or  surrender  the^^^^^^y, 
vwrtgaged  estate,  whether  the  m>ortgage  be  in  form  an 
ossuraTice  subject  to  redemption,  or  an  assurance  upon  trust. 

Repealed  and  superseded  by  s.  30  of  the  C.  A.  as  to  deaths  happen- 
ing after  1881,  which  s.  has  in  its  turn  been  repealed  by  s.  45  of  the 
Copyhold  Act,  1887  (see  now  s.  88  of  the  Copyhold  Act,  1894),  so  far 
as  regards  copyhold  or  customary  land  to  which  the  mortgagee  has 
been  admitted.  Sach  land  now  remains  in  the  same  position  with 
respect  to  its  devolution  on  death  of  the  mortgagee  as  before  the 
Y.  &  P.  A.  The  repeal  did  not  revive  or  afifect  this  s.  of  the  V.  &  P.  A. 
(see  the  Interpretation  Act,  1889,  s.  11),  which  remains  operative  as 
regards  deaths  between  the  7th  August,  1874,  and  the  1st  January, 
1882,  or  as  regards  deaths  at  any  time  before  1882,  assuming  that  it 
applies  to  mortgagees  dying  before  the  commencement  of  the  Y.  &  P.  A. 
(on  which  see  Se  Spradhery*s  Mortgage;  Be  Whites  Mortgage,  inf.) 

This  8.  did  not  apply  to  a  transfer  of  mortgage :  Be  Spradbery^s 
Mortgage,  14  Ch.  D.  514 ;  Be  Brook's  Mortgage,  25  W.  R.  841 ;  nor 
to  a  sale ;  J?c  White's  Mortgage,  29  ib,,  820. 

5.  Upon  the  death  of  a  bare  trustee  of  any  corporeal  or  Bare  iegai 
incorporeal  hereditament  of  which  sueh  trustee  was  seised  in  ^simpie'toZst 
fee  simple,  such  hereditainent  shall  vest  like  a  chattel  real  inexeaUoror 

,,  ,  ./•  u«^-i«  J*  administrator. 

in  the  legal  personal  representative  from  ttme  to  tims  of 
such  trustee. 

The  expression  '' seised  in  fee  simple'*  excluded  copyholds  and 
customary  freeholds  from  the  operation  of  this  s. 

Itepealed  as  to  England  on  and  after  the  Ist  January,  1876,  by 
the  L.  T.  A.,  s.  48,  except  as  to  anything  duly  done  thereunder  before 
that  date.    Re-enacted  by  the  same  8.  with  an  amendment  confining 
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Meaning  of 

**l>are 

trustee." 


SS.  5, 6.  7.    its  operation  to  a  bare  trustee  dying  intestate  as  to  any  corporeal  or 

incorporeal  hereditament  of  which  such  trustee  was  seised  in  fee  simple, 

which  s.  has  in  turn  been  repealed  by  the  C.  A.,  s.  30,  in  case  of 
deaths  occurring  after  1881.  It  would  seem  therefore  that  where 
nothing  had  been  done  under  this  s.  before  1876,  tbe  hereditament  of 
a  bare  trustee  dying  testate,  and  vested  in  his  personal  representative 
solely  by  force  of  this  s.,  became  divodted  and  devolved  as  if  the 
V.  &  P.  A.  had  not  been  passed.  Thus,  up  to  the  Ist  January,  1882, 
where  nothing  had  been  done  under  this  repealed  s.  before  1876,  the 
devise  by  a  bare  trustee  of  his  trust  estate  is  operative. 

Repealed  as  to  Ireland  by  the  C.  A.,  s.  73^  in  case  of  deaths 
happening  after  1881. 

There  is  no  distinction  now  between  the  case  of  a  bare  trustee  and 
any  other  trustee  dying  after  1881.  A  bare  trustee  is  a  trustee  to 
whose  office  no  duties  were  originally  attached,  or  who,  though  such 
duties  were  originally  attached  to  his  office,  would,  on  the  requisition 
of  hid  cestuis  que  trtut,  be  compellable  in  equity  to  convey  the  estate 
to  them  or  by  their  direction,  and  has  been  requested  by  them  so  to 
convey  it :  Dart,  7th  ed.,  543-4 ;  though  in  the  opinion  of  V.C.  Hall  the 
words  "  has  been  requested  by  them  so  to  convey  it  *'  are  not  a  necessary 
ingredient  in  the  definition  of  a  bare  trubtoe :  Christie  v.   Ovington, 

1  Ch«  D.  279.  The  word  ''bare"  does  not  merely  mean  that  the 
trustee  has  no  beneficial  interest :  Re  Cunningham  &  Frayling^  1801, 

2  Ch.  567;  bat  a  trustee  with  a  beneficial  interest  is  not  a  bare 
trustee :  Morgan  v.  Stoamea  Ac.  Authority,  9  Cb.  D.  582  (but  sec 
Be  Docwra,  cited  on  next  s.)  ;  nor  is  the  husband  of  a  married  woman 
who  U  seised  in  her  right  a  bare  trustee  within  the  Act  3  &  4  Will. 
4,  c.  74,  s.  31  (Keer  v.  Broum,  Johns.  138). 

Married  6,   When  any  freehold  or  copyhold  hereditament  shall  be 

mamanwKoU   nested  in  a  married  %coman  as  a  hare  trustee,  she  may  eon- 

a  occre  trustee  ^ 

may  convey^  4rc.  vey  or  surrender  the  same  as  if  she  loere  a  feme  sole. 

Repealed  by  the  T.  A.,  but  re-enacted  by  s.  16  of  that  Act. 
This ■.  applies       The  aid  of  this  s.,  or  of  the  le-enactment,  is  lequired  in  case  of 
to  trust  estates  ^rust  estates  devolving  on  a  married  woman  not  only  before  1883,  but 

before  1883  ^^^  ^^^^  ^^^2*  "^^^  ^"  ^*  ^-  ^'  ^^*  ^^^  ^®^P  ^^ '  ^^  ^*  Harkness 
and  after  1882.  &  Alleopp,  1896,  2  Ch.  858. 

Though  a  married  woman  who  is  trustee  under  a  trust  for  sale  takes 
an  interest  in  tbe  proceeds  of  sale,  she  is  nevertheless  a  bare  trustee 
within  this  s.,  where  the  tale  is  made  under  an  order  of  the  Court : 
Be  Doctvra,  29  Ch.  D.  693. 
See  also  n.  to  T.  A.,  s.  16. 

Protection  and  7.  After  tlie  commencement  of  this  Act,  no  priority  or 
SffiS^eaiwte  Protection  shall  be  given  or  allowed  to  any  estate,  right, 
and  tacking  or  interest  in  land  by  reason  of  such  estate,  right,  or  interest 
alhtced.  being  protected  by  or  tacked  to  any  legal  or  other  estate  or 
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interest  in  such  land;  and  full  effect  shall  he  given  in  every  ss.  7, 8. 
court  to  this  provision,  although  the  person  claiming  such 
priority  or  protection  as  aforesaid  shall  claim  as  a  purchaser 
for  valuable  consideration  and  without  notice:  Provided 
always^  thai  this  section  shall  not  take  away  from  any  estate^ 
rightf  title,  or  interest  any  priority  or  protection  which  but 
for  this  section  would  have  been  given  or  allowed  thereto 
as  against  any  estate  or  interest  existing  before  the  com- 
mencement  of  this  Act. 

Bepealed  as  to  England  by  the  L.  T.  A.,  8. 129,  and  as  to  Ireland 
by  the  C.  A.,  s.  73.  In  force  in  Eogland  b3tween  7tb  August,  1874, 
and  Ist  January,  1876.  The  effect  of  this  s.  was  to  prevent  a  first 
mortj^agee  from  being  safe  in  making  a  further  advance,  his  security 
for  which  became  under  this  s.  postponed  to  all  intermediate  mort- 

Protection  by  tacking  is  taken  away,  as  to  land  in  the  three  Ridings  Vorkshirs 
of  Yorkshire,  by  s.  16  of  the  Yorkshire  Registries  Act,  1884.  ^*"^- 

8.  Where   the   will    of  a  testator  devising  land  in  Non-regUtra- 
Middlesex  or  Yorkshire  has  not  been  registered  within  MiddieMx,  &c., 
the  period  allowed  by  law  in  that  behalf,  an  assurance  of  J".''®^  ^"  **'" 
such  land  to  a  purchaser  or  mortgagee  by  the  devisee  or 
by  some  one  deriving  title  under  him  shall,  if  registered 
before,  take  precedence  of  and  prevail  over  any  assurance 
from  the  testator's  heir-at-law. 

As  to  the  time  allowed  for  the  registration  of  wills  in  Middlesex,  Time  for  regis- 
see  7  Anne,  c.  20,  ss.  8-10,  and  for  the  registration  of  wills  in  the  W.  *"l|??if  ^*^^* 
Riding  of  Yorkshire, -2  &  3  Anne,  c.  4,  ss.  20,  21 ;  in  the  E.  Riding,  6  ^^^  YorksWrc. 
Anne,  c.  35,  ss.  14, 15  ;  and  Chctdmck  v.  Turner,  1  Ch.  310;  and  in 
the  N.  Riding,  8  Geo.  2,  c.  6,  ss.  15-17,  in  the  case  of  testators  dying 
before  1st  January,  1885.    The  time  allowed  for  the  registration  in 
the  three  Ridings  of  Yorkshire  of  wills  of  testators  dying  on  or  after 
that  day  is  now  governed  by  the  Yoikshire  Registries  Act,  1884  (47 
&  48  Vict.  c.  54),  ss.  11,  14,  as  amended  by  48  Vict.  c.  4,  and  the 
Y'urkshire  Registries  Amendment  Act,  1885  (48  &  49  Vict.  c.  2G). 

9«  A  vendor  or  purchaser  of  real  or  leasehold  estate  Vendor  or  par 
in  England,  or  their  representatives  respectively,  may  at  ^^S^n  SioD 
any  time  or  times  and  from  time  to  time  apply  in  a  sum-  of  judge  in 
mary  way  to  a  judge  of  the  Court  of  Chancery  in  England  reJlYtL?  **" 
in  chambers,  in  respect  of  any  requisitions  or  objections,  ohjections,  or 

I    .         -  ^ .  .  <•  .        compenaation, 

or  any  claim   for  compensation,  or  any  other  question  &c. 


or 
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S.  9. 


Cii«e8  under 
this  s. 


Recovery  of 
deposit  with 
interest  and 
costs. 


arising  out  of  or  connected  with  the  contract  (not  being 
a  question  affecting  the  existence  or  validity  of  the  con- 
tract), and  the  judge  shall  make  sach  order  npon  the 
application  as  to  him  shall  appear  just,  and  shall  order 
how  and  by  whom  all  or  any  of  the  costs  of  and  incident 
to  the  application  shall  be  borne  and  paid. 

A  vendor  or  purchaser  of  real  or  leasehold  estate  in 
Ireland,  or  their  representatives  respectively,  may  in  like 
manner  and  for  the  same  purpose  apply  to  a  judge  of  the 
Court  of  Chancery  in  Ireland,  and  the  judge  shall  make 
such  order  upon  the  application  as  to  him  shall  appear 
just,  and  shall  order  how  and  by  whom  all  or  any  of  the 
costs  of  and  incident  to  the  application  shall  be  borne 
and  paid. 

This  6.  has  beea  held  to  apply  to  a  contract  for  a  lease  at  a 
premium :  Re  Anderton  &  Milner,  45  Ch.  D.  47G ;  and  to  a  lease 
without  a  premium :  He  Stephenson  d:  Cox,  36  Sol.  J.,  287 ;  Be 
Lafider  &  Bagley,  1892,  3  Ch.  41;  lie  Pursdl  &  Deakin,  W.  N., 
1893,  152 ;  and  see  the  language  of  s.  1  and  s.  2,  subs.  1,  above ;  but 
aemble  the  s.  does  not  apply  to  a  contract  for  an  exchange ;  see  Be 
British  Land  Co.  A  Allen^  44  Sol.  J.  593. 

In  proceedings  under  this  s.  the  parties  are  in  the  same  position  as 
under  a  reference  as  to  title  in  an  action  for  specific  ]>erformance,  and 
accordingly  evidence  by  affidavit  as  to  questions  of  title  raised  by  the 
requisitions  is  admissible  (^Be  Burroughs  &  others,  5  Ch.  D.  GOI).  As 
to  recovery  under  this  s.  of  interest  wrongly  paid,  see  Be  Young  & 
Earston,  29  Ch.  D.  691,  31  tb.  168. 

The  deposit  may  be  recovered  with  interest:  Be  Smith  &  Stottf 
29  Ch.  D.  1009  n.  ,•  Be  Eargreaves  &  Thompson,  32  ib.  454 ;  Be 
Higgins  <fc  P^-cimZ,  59  L.  T.  213  ;  Be  Lord  &  Fullerton,  1896, 1  Ch. 
228,  233  ;  Be  Marshall  &  Salt,  1900,  2  Ch.  202;  Be  Walker  &  Oak- 
shott,  1901,  2  Ch.  383;  but  not  where  the  purchaser  could  ooly 
recover  the  deposit  by  raising  a  question  afifecting  the  validity  of  the 
contract ;  Be  Davis  &  Cavey,  40  Ch.  D.  601 ;  and  the  purchaser  may  be 
allowed  his  costs  of  investigating  the  title :  Be  Higgins  &  Hitchman, 
21  Ch.  D.  99 ;  Be  Yeilding  &  Westbrook,  31  ib.  344 ;  Be  Eargreaves  & 
Thompson  and  other  cases  sup.,  which  may  be  charged  on  the  vendor's 
interest  in  the  property  :  Be  Yeilding  &  Westbrook,  sup. ;  Be  Eiggins 
&  Ferctval,  sup, ;  Be  New  Land  Development  Association  &  Gray, 
1892,  2  Ch.  138,  146. 

The  validity  of  a  notice  to  rescind  may  be  decided :  Be  Jackson  & 
Woodbum,  37  Ch.  D.  44 ;  but  not  a  question  as  to  the  existence  or 
validity  of  the  contract  in  its  inception :  see  8.  C.  and  Be  Davis  & 
Caveyj  sup. ;  Be  Sandbach  &  Edmondson,  1891,  1  Ch.  99.  102 ;  Be 
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Lander  &  BagJeyy  sup, ;   or  as  to  the  destination  of  the  purchase-      ss.  9, 10. 
money,  if  it  does  not  concern  the  purchaser  :  JRe  Tippett  S:  Newbould^         — 
37  Cb.  D.  444;   nor  a  preliminary  question  of  fact:   Be  Gray  & 
Met.  By.  Co.,  44  L.  T.  567. 

Semhle,  where  either  party  contracts  to  pay  the  other's  costs,  a  Costs, 
question  as  to  the  amount  thereof  is  not  properly  raised  upon  a 
summons  under  this  s. :  Be  Webster  &  Jones,  1902,  2  Ch.  651. 

The  Court  will  not  refuse  to  decide  questions  raised  under  this  s. 
merely  on  the  ground  that  specific  performance  of  the  contract  would 
not  be  enforced,  as  the  contract  may  be  effective  for  purposes  of  other 
relief ;  Be  Lander  &  Bagley,  sup. ;  or  on  the  ground  that  either  party 
may  have  a  right  to  obtain  rescission  of  the  contract :  Be  Wallis  & 
Barnard,  1899,  2  Cb.  515  ;  Be  Hughes  &  Ashley,  1900,  2  Cb.  595. 

2<ot  every  loss  arising  in  connection  with  the  contract  can  be 
assessed  as  compensation  under  this  s. :  see  Be  Wilsons  &  Stevens, 
1894,  3  Ch.  546  (damages  for  delay  in  completion). 

The  Court  has  jurisdictiou  upon  tL  vendor^ s  summons  to  make  an 
order  for  rescission  of  the  contract,  and  return  of  the  deposit  with 
interest  and  costs :  Be  Biggins  <&  Percival,  sup.,  Be  Walker  &  Oak- 
shott,  sup. ;  and  a  vendor  cannot,  after  a  decision  a<;ain8t  him,  avail 
himself  of  a  condition  empowering  him  "  notwithstanding  any  previous 
.  .  .  litigation"  to  rescind  without  payment  of  costs:  Be  Arhih  & 
Clofs,  1891,  1  Ch.  601 ;  and  as  to  the  jurisdiction  of  the  Court  to 
order  the  vendor  to  pay  the  costs  of  litigation  pending  at  the  da^e  of 
rescission  notwithstanding  such  a  condition,  see  Be  Spindler  &  Mears, 
1901, 1  Ch.  908. 

As  to  re-opening,  in  an  action  for  specific  peifonnancc,  a  question 
decided  on  a  summons  under  this  s.,  see  Scott  v.  Alvarez,  1895, 1  Cb. 
596,  621, 622. 

As  to  interest,  where  delay  in  completion  arises  from  vendor's 
wilful  default,  see  Be  Hetling  A  Merton,  1893,  3  Ch.  269  ;  Be  Wilsons 
A  Stevens,  sup. ;  Be  Earl  of  Strafford  &  Maples,  1896, 1  Ch.  235 ;  Be 
Wood  &  Lewis,  1898,  2  Ch.  211 ;  Bennett  v.  Stone,  1903, 1  Ch.  509. 

Ad  to  the  proper  course  where  an  order  under  this  s.  is  not  complied 
with,  see  Thompson  v.  Binger,  29  W.  R.  520. 

For  forms  of  summons,  see  D.  C.  F.  Nos.  2289,  2290.     The  Practice, 
summons  cannot  be  served  out  of  the  jurisdiction  :   Be  Busfield, 
32  Ch.  D.  123.     As  to  the  time  for  appealing  from  an  order  under 
this  s.,  see  i?e  Blyth  &  Young,  13  Ch.  D.  416 ;  Be  Walker  &  Oakshott, 
W.  N.,  1902, 147. 

10.  This  Act  shall  not  apply  to  Scotland,  and  may  be  Extent  of  Act. 
cited  as  the  Vendor  and  Purchaser  Act,  1874. 
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CHAPTER  III. 

CONVEYANCING   AND  LAW  OF  PROPERTY  ACT,  1881. 

44  &  45  VICT.  c.  41. 

An  Act  for  simplifying  and  improving  the  practice  of  Con- 
veyancing ;  and  for  vesting  in  Trustees,  Mortgagees,  and 
others  various  powers  comm/ynly  conferred  by  provisions 
inserted  in  Settlements,  Mortgages,  Wills,  and  other 
Instruments  ;  and  for  amending  in  various  particulars 
the  Law  of  Property  ;  and  for  other  purposes. 

[22nd  August,  1881.] 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty, 
by  and  with  the  advice  and  consent  of  the  Lords  Spiritual 
and  Temporal,  and  Commons,  in  this  present  Parliament 
assembled,  and  by  the  authority  of  the  same,  as  follows : 

« 

ss.  1, 2.  I. — Preliminary. 

Prbi^onary.     1,_(1.)  This  Act  may  be  cited  as  the  Conveyancing 
Short  title;     and  Law  of  Property  Act,  1881. 

(2.)  This  Act  shall  commence  and  take  effect  from 
and  immediately  after  the  thirty-first  day  of  December, 
one  thousand  eight  hundred  and  eighty-one. 
(3.)  This  Act  does  not  extend  to  Scotland. 
2.  In  this  Act — 
Interpretation      (i.)  Property,  unlcss    a    contrary  intention    appears, 
?and'*&a*^'     includes  real  and  personal  property,  and  any  estate  or 
interest  in  any  property,  real  or  personal,  and  any  debt, 
and  any  thing  in  action,  and  any  other  right  or  interest : 

As  to  effect  of  the  word  *' includes'*  in  an  interpretation  clause  in 
an  Act,  see  RMnson  v.  Local  Board  of  Barton-Ecdes^  8  A.  C.  798, 
at  p.  801 ;  Rodger  v.  Eirrisony  1893, 1  Q.  B.  161, 167 ;  for  effect  of 
the  word  •*  mean?,"  see  Re  Fotts,  1893, 1  Q.  B.  648,  658. 


commence* 
ment ;  extent. 
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(ii.)  Land,  unless  a  contrary  intention  appears,  includes         s.  9. 
land  of  any  tenure,  and  tenements  and  hereditaments,  pbeliuinIrt. 

corporeal  or  incorporeal,  and  houses  and  other  buildings,        

also  an  undivided  share  in  land  : 

For  the  meaning  of  "land"  in  Acts  of  Pdrllament,  see  8up.  note 
to  V.  &  P.  A.,  s.  1. 

(ill)  In  relation  to  land,  income  includes  rents  and 
profits,  and  possession  includes  receipt  of  income  : 

(iv.)  Manor  includes  lordship,  ani  reputed  manor  or 
lordship : 

Where  all  the  freehold  estate.?  held  of  a  lord  are  purchased  by  him  Reputed 
or  devolve  on  him  by  escheat,  whereby  the  services  become  extinct,  manor, 
the  manor  ceases  to  exist ;  also,  there  cannot  be  a  manor  without  a 
court  baron;  and  no  court  baron  can  be  held  without  two  freeholders 
as  suitors  at  least.  In  case  there  be  not  t  wo  suitors  the  maoor  b  fcomes 
a  reputed  manor,  or  manor  in  reputation ;  and  continues  to  have  certain 
rights  and  franchiies  which  were  appendant  to  the  manor  (1  Cruise, 
Dig.  p.  34),  as  the  right  to  wrecks,  estrays,  &c. :  1  Watk.  Cop.  22 ; 
and  the  right  to  appoint  a  sexton  of  a  parish :  Soa7ie  v.  Irdand,  10 
East,  259 ;  and  if  there  be  but  one  free  tenant  the  seignory  as  to  him 
remains  with  respect  to  bis  services,  though  there  can  be  no  court 
held:  1  Watk.  Cop.  22.  If  however  there  ard  copyholders  the 
customary  court  remains :  Co.  Lit.,  5S  a. 

(v.)  Conveyance,  unless  a  contrary  intention  appears, 
includes  assignment^  appointment,  lease,  settlement,  and 
other  assurance,  and  coYeaant  ..to  surrender,  made  by 
deed,  on  a  sale,  mortgage,  demise,  or  settlement  of  any 
property,  or  on  any  other  dealing  with  or  for  any 
property;  and  convey,  unless  a  contrary  intention 
appears,  has  a  meaning  correspondiDg  with  that  of 
conveyance : 

See  exceptions  to  this  definition  of  conveyance,  s.  7  (5),  infra. 

It  seems  that  the  grant  of  an  exclusive  licence  to  manufacture  and 
sell  a  patented  article  is  not  a  **  conveyance " :  Guyot  v.  Thotnaon, 
1894,  3  Ch.  388,  398. 

(vi.)  Mortgage  includes  any  charge  on  any  property 
for  securing  money  or  money's  worth;  and  mortgage 
money  means  money,  or  money's  worth,  secured  by  a 
mortgage ;  and  mortgagor  includes  any  person  from  time 

c 
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s.  2.  to  time  deriving  title  under  the  original  mortgagor,  or 
Pbeliminart.  entitled  to  redeem  a  mortgage,  according  to  his  estate, 

interest,  or  right  in  the  mortgaged  property ;  and  mort- 
gagee includes  any  person  from  time  to  time  deriving 
title  under  the  original  mortgagee;  and  mortgagee  in 
possession  is,  for  the  purposes  of  this  Act,  a  mortgagee 
who,  in  right  of  the  mortgage,  has  entered  into  and  is  in 
possession  of  the  moHgaged  property : 

See,  as  to  the  definition  of  '' mortgage,"  Everitt  v.  Automatic 
Weighing  Machine  Co.,  1892,  3  Ch.  506. 

As  to  the  persons  entitled  to  redeem,  see  Tarn  v.  Turner ,  39  Gh. 
D.  456 ;  Seton,  6th  ed.,  1935-1937.  A  mortgagor  who  has  absolutely 
assigned  the  equity  of  redemption  acquires  a  new  right  to  redeem 
upon  heing  sued  by  the  mortgagee :  Kinnaird  v.  TrollopCy  39  Ch.  D. 
636. 

(viL)  Incumbrance  includes  a  mortgage  in  fee,  or  for 
a  less  estate,  and  a  trust  for  securing  money,  and  a  lien, 
and  a  charge  of  a  portico,  annuity,  or  other  capital  or 
annual  sum;  and  incumbrancer  has  a  meaning  corre- 
sponding with  that  of  incumbrance,  and  includes  every 
person  entitled  to  the  benefit  of  an  incumbrance,  or  to 
require  payment  or  discharge  thereof : 

(viii.)  Purchaser,  unless  a  contrary  intention  appears, 
includes  a  lessee  or  mortgagee,  and  an  intending  pur- 
chaser, lessee,  or  mortgagee,  or  other  person,  who,  for 
valuable  consideration,  takes  or  deals  for  any  property ; 
and  purchase,  unless  a  contrary  intention  appears,  has  a 
meaning  corresponding  with  that  of  purchaser ;  but  sale 
means  only  a  sale  properly  so  called : 

''Mortgagee'*  whether  legal  or    equitable,  see  Lloyds  Bank  v.. 
Builock,  1896,  2  Oh.  192, 197. 

(ix.)  Rent  includes  yearly  or  other  rent,  toll,  duty, 
royalty,  or  other  reservation,  by  the  acre,  the  ton,  or 
otherwise;  and  fine  includes  premium  or  fore-gift,  and 
any  payment,  consideration,  or  benefit  in  the  nature  of  a 
fine,  premium,  or  fore-gift : 

The  word  "  rent"  is  not  used  in  this  Act  in  its  strict  sense :  Brown 
V.  Feio,  1900,  2  Q.  B.,  653, 66  i. 
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There  may  bo  a  reservation  of  rent  in  kind :  sec  Go.  Lit.,  142  a;  S.  2. 

Rex  v.  Earl  Fom/ret,  5  M.  &  S.  139, 143 ;  Be  Moody  d:  Yates,  30  Ch.  

D.  341,  pp.  346-7.  Pueliminart. 

(z.)  Building  purposes  include  the  erecting  and  the  kind." 
improving  of,  and  the  adding  to,  and  the  repairing  of 
buildings;  and  a  building  lease  is  a  lease  for  building 
purposes  or  purposes  connected  therewith  : 

Compare  S.  L.  A.  s.  2  (10),  (iii),  and  see  n.  thereto. 

(si.)  A  raining  lease  is  a  lease  for  mining  purposes, 
that  is,  the  searching  for,  winning,  working,  getting, 
making  merchantable,  carrying  away,  or  disposing  of 
mines  and  minerals,  or  purposes  connected  therewith, 
and  includes  a  grant  or  licence  for  mining  purposes : 

(xii.)  Will  includes  codicil : 

(xiii.)  Instrument  includes  deed,  will,  inclosure  award, 
and  Act  of  Parliament : 

(xiv.)  Securities  include  stocks,  funds,  and  shares  : 

(xv.)  Bankruptcy  includes  liquidation  by  arrangement,, 
and  any  other  act  or  proceeding  in  law,  having,  under 
any  Act  for  the  time  being  in  force,  effects  or  results 
similar  to  those  of  bankruptcy;  and  bankrupt  has  a 
meaning  corresponding  with  that  of  bankruptcy  : 

The  words  "  and  any  other  act  .  .  .  those  of  bankruptcy  "  include  Winding-up  of 
the  liquidation  of  a  company  under  the  Companies  Act,  18G2 :  Horsey  Company. 
Estate  Ltd.  v.  Steiger,  1899,  2  Q.  B.  79  ;  Fryer  v.  Ewart,  1902,  A.  C. 
187. 

(xvl.)  Writing  includes  print ;  and  words  referring  to 
any  instrument,  copy,  extract,  abstract,  or  other  document 
include  any  such  instrument,  copy,  extract,  abstract,  or 
other  document  being  in  writing  or  in  print,  or  partly  in 
writing  and  partly  in  print : 

(xvii.)  Person  includes  a  corporation  : 

Compare  now  Interpretation  Act,  1889,  s.  19. 

(xviiL)  Her  Majesty's  High  Court  of  Justice  is  referred 
to  as  the  Court. 

The  words  in  italics  were  rep3aled  by  the  Statute  Law  Bevision 
Act,  1898. 

c2 
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SS.  2,  3.  See,  on  this  Bubs.,  Lock  v.  Pearce,  1893,  2  Ch.  271,  275,  279 ;  see 

also  8.  69  (I),  ani  GholmeUy's  School  v.  Sswell,  1893,  2  Q.  B.  254. 

fREUMiyART.  ^g  ^^  ^^^  exercise  of  the  powers  of  the  Court  ia  regard  to  land  in 
the  Counties  Palatine  of  Durham  and  Lancaster,  see  s.  69  (9),  and  note 
thereon ;  and  as  to  the  application  of  this  Act  to  Ireland,  see  s.  72. 
SiDflruIar  in-  In  Acts  of  Parliament  passed  after  1850  singular  includes  plural, 
eludes  plural,  piQ^^i  singular,  masculine  includes  feminine,  and  month  means 
calendar  month  unless  the  contrary  intention  appears :  see  the  Inter- 
pretation Act,  1889,  SS.  1,  3. 


Sales  and  IL— SaLES  AND  OTHER  TRANSACTIONS. 

OTHER  Trams* 

•    ^'^^  Contracts  for  Sale. 

Contracts  for 

Sale,  3. — (1.)  Under  a  contract  to  sell  and  assign  a  term  of 

stafed^ndi-**   jcars  derived  out  of  a  leasehold  interest  in  land,  the 
tions  of  sale  to  intended  assign  shall  not  have  the  right  to  call  for  the 

all  purchases.      .  .  ,,111  . 

title  to  the  leasehold  reversion. 

Title  to  under-     This  is  supplementary  to  s.  2,  rule  1,  of  V.  &  P.  A.,  anfl  (following 
lease.  ^^^^  j^^^^  ^^^  ^^^  apply  to  a  lease  fir  lives.    It  places  the  title  to  an 

underlease,  in  regard  to  showing  the  lessor's  title,  on  the  same  footing 
as  the  title  to  a  lease  from  the  freeholder  (see  also  note  to  s.  13  of  this 
Act),  and  the  assignee  has  in  like  manner  constructive  notice  of  the 
nnderlessor's  title :  Patman  v.  Uarland,  17  Gh.  D.  353 ;  lie  Cox  <fe 
Neve,  1891,  2  Ch.  109,  117  ;  Mogridgev.  Clapp,  1892,  3  Co.  382,  394, 
397  ;  Imray  v.  Oakshette,  1897,  2  Q.  B.  218.  As  to  the  effect  of  C.  A., 
1882,  8.  3,  see  note  to  V.  &  P.  A.,  p.  2,  subs.  1. 

The  dictum  in  reference  to  this  s.,  at  the  end  of  the  judgment  in 

Qoding  v.  Wool/,  1893,  1  Q.  B.  39,  seems  to  ignore  the  distinction 

between  the  grant  of  a  term  **  de  novo,*  to  which  s.  13  relates,  and  the 

assignment  of  an  existing  term,  to  which  this  subs,  relates. 

How  far  objec-      This  and  subs.  3  preclude  the  purchsscr  from  calling  for  or  making 

tions,  &c.,  are   ^^^y  requisition,  objection,  or  inquiry  as  to  the  underlessor's  title,  as 

prec  u  e  .         between  vendor  and  purchaser,  but  it  docs  not  alter  the  rule  enabling 

the  purchaser  to  prove  the  lease  to  be  defective  aliunde :  and  see  note 

to  subs.  3. 

Contract  for         By  8. 4  of  C.  A.,  1882,  a  contract  for  a  lease  msde  under  a  power  is 

lease  under       excluded  from  forming  part  of  the  title  to  the  lease, 
power  not 

part  of  title.  ^g.)  Where  land  of  copyhold  or  customary  tenure  has 
<:hi8ed  copy-  been  convcrted  into  freehold  by  enfranchisement,  then, 
holds.  under  a  contract  to  sell  and  convey  the  freehold,  the 

purchaser  shall  not  have  the  right  to  call  for  the  title  to 

make  the  enfranchisement. 
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• 

Under  this  subs,  the  title  to  the  freehold  of  enfranchised  copyholds  s.  3. 

18  placed  on  the  same  footing  as  the  title  to  a  lease,  and  com-  

mences  with  the  deed  of  enfranchisement.    This  snbs.  should  be  read  Sales  and 

in  connection  with  subs.  3,  under  which  a  purchaser  is  precluded  actions. 

from   requiring    production   of   documents    recited   in   the  tnfran-  -^ 

chisement  deed,  and  is  bound  to  assume  the  correctness  of  the    Contracts  for 

..  ,  Sale. 

recitals. 

Where,  on  an  enfranchisement,  mineral  rights  are  reserved  to  the 
lord,  the  purchaser  may  object  to  the  title :  Upperton  v.  Nickolsorif  6 
Ch.  436,  444;  Bellamy  v.  Dtbenham^  1891,  1  Ch.  412;  cf.  Kerr  v. 
Faunoriy  25  Beav.  394. 

The  word  "  purchaser  "  in  this  and  the  subsequent  subss.  of  this  s.  Meaninj;  of 
means  (notwithstanding  the  definition  clause)  a  purchaser  on  a  sale  purchaser  ia 
only :  subs.  8.  *****  ** 

A  copyholder  obtaining  enfranchisement  after  1881  seems  not 
entitled,  in  the  absence  of  an  agreement,  to  a  statutory  acknowledg- 
ment and  undertaking  with  respect  to  the  documents  relating  to  the 
freehold  title :  see  Be  Agg-Oardner,  25  Ch.  D.  600,  604.  But  the 
exact  point  did  not  require  decision,  and  it  may  be  a  question 
whether  the  dictum  is  right :  compare  Be  Fursell  &  Deakin,  W.  N., 
1893,  p.  152.  The  s.  does  not  say  the  copyholder  himself  may  not 
call  for  the  title,  only  that  a  purchaser  of  the  freehold  after  en- 
franchisement may  not.  The  acknowledgment  and  undertaking 
may  be  necessary  for  other  purposes  than  that  of  a  sale,  e,g,  a 
mortgage. 

The  following  subss.  3,  6,  7,  are  not  confined  to  land. 

(3.)  A  purchaser  of  any  property  shall  not  require 
the  production,  or  any  abstract  or  copy,  of  any  deed, 
will,  or  other  document,  dated  or  made  before  the  time 
prescribed  by  law,  or  stipulated,  for  commencement  of  the 
title,  even  though  the  same  creates  a  power  subsequently 
exercised  by  an  instrument  abstracted  in  the  abstract 
furnished  to  the  purchaser;  nor  shall  he  require  any 
information,  or  make  any  requisition,  objection,  or  in- 
quiry with  respect  to  any  such  deed,  will,  or  document, 
or  the  title  prior  to  that  time,  notwithstanding  that  any 
such  deed,  will,  or  other  document,  or  that  prior  title, 
is  recited,  covenanted  to  be  produced,  or  noticed;  and 
he  shall  assume,  unless  the  contrary  appears,  that  the 
recitals,  contained  in  the  abstracted  instrumisnts,  of  any 
deed,  will,  or  other  document,  forming  part  of  that  prior 
title,  are  correct,  and  give  all  the  material  contents  of 
the  deed,  will,  or  other  document  so  recited,  and  that 
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s.  3.       every  document  so  recited  was  duly  executed  by  all 
Sales  and   iiccessary   parties,  and   perfected,  if  and   as   required, 
OTHER  Trass-  \yy  fine,  recovery,  acknowledgment,  inrolment  or  other- 
wise. 

Cont'ttcts  for 
Sale, 

See  8.  2  (xii.)  (xvL). 

Production  of  This  p.  does  not  prevent  objection  if  tbe  recitals  show  a  bad  or 
or  inquiry  insufficient  title ;  or  if  the  purchaser  can  show  aliunde  that  the  title 
in  ocar  y  i  e.  .^  ^^^^  ^^^  ^^^  there  are  restrictive  covenants  affecting  the  land : 

Nottingham  <fcc.  BHck  Co.  v.  Butler,  15  Q.  B.  D.  261 ;  16,  ib.  778 ; 

Re   Cox  &  Neve,  1891,  2  Ch.  109;     Re    Nisbet   <fc    Fotis,  1905, 

1  Ch.  391. 

On  the  two  first  clauses  of  this  subs.,  see  and  consider  Re  National 

Frovtnciai  Rank  Ss  Marshy  1895,  1  Ch.  190,  and  the  cases  there  cited. 

Specific  perfor-  That  decision,  and  the  later  cases  of  Scott  v.  Alvarez,  1895, 2  Ch.  603, 

mance.  614  ;   Life  Interest  &c,  Corpn.  v.  Hand-in-Hand  <fcc.  Society,  1898, 

2  Cb.  230,  239,  establish  the  distinction  between  the  right  to  retain 
the  deposit  and  the  right  to  specific  performance. 

Contract  ^^  ^^  ^^^^^  advisable  to  provide  expressly  in  all  contracts  as  to  the 

should  still       date  at  which  the  title  is  to  commence.    The  V.  &  P.  A.  leaves  it  open, 
fix  date  for       where  this  is  not  done,  tD  require  an  earlier  title  than  forty  years  in 
menrof  title     cases  similar  to  those  in  which  an  earlier  title  than  sixty  years  could 
previously  have  been  required.     Thus  where  the  first  abstracted 
instrument  was  a  will  containing  a  general  devise,  or  a  conveyance 
under  a  trust  for  sale,  or  under  a  power,  or  the  bar  of  an  entail,  or 
contained  recitals  or  other  matter  throwing  a  reasonable  doubt  upon  the 
title  as  respects  the  contents  or  construction  of  the  earlier  documents, 
a  purchaser  was,  under  the  old  law,  entitled  to  an  abstract  of  the 
earlier  title,  and  it  may  be  said  that  the  time  back  to  which  that  earlier 
title  should  be  shown  is  the  time ''  prescribed  by  law  for  commencemeLt 
of  the  title"  within  this  s. :  see  Farr  v.  Lovegrove,  4  Dr.  170  ;  Dart, 
Y.  &  P.,  7th  ed.,  331  et  seq.     But  having  regard  to  the  express 
language  of  this  s.  no  objection  could  now  be  taken  to  an  instrument 
as  a  root  of  title,  merely  on  the  ground  that  it  exercised  a  power. 

And  where  it  is  stipulated  that  the  title  should  commence  with  a 
particular  instrument,  the  nature  of  the  instrument  should  in  every 
case  be  clearly  stated  in  the  contract :  Re  Marsh  &  Earl  Oranville, 
24  Ch.  D.  11 ;  and  see  43  Sol.  J.  638.  If  this  is  not  done,  and  the 
instrument  was  made  less  than  forty  years  back  under  circumstances 
in  which  ordinarily  there  would  be  no  investigation  of  title,  e,g.  in 
the  case  of  a  voluntary  settlement  {Re  Marsh  &  Earl  Granville,  sup,), 
the  purchaser  might  successfully  resist  specific  performance  (see  subs. 
11  inf.),  even  if  he  could  not  recover  his  deposit.  And  it  is  conceived 
that,  unless  the  contract  expressly  provides  otherwise,  a  condition 
that  the  title  should  commence  lAith  a  particular  deed,  the  date  of 
which  is  specified,  is  not  satisfied  if  such  deed  does  not  deal  with  the 
whole  estate,  legal  and    equitable,  contracted  to  be  sold,  e.g.  is  a 
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transfer  of  mortgage,  or  a  conveyance  of  an  equity  of  redemption ;  s.  3. 

and  in  such  a  case  no  time  is  stipulated  for  commencement  of  the         "'"" 
title  to  any  esUte  or  interest  not  dealt  with  by  such  deed.  o^b^^^ot- 

The  rule  laid  down  by  this  subs,  is  necessarily  subject  to  qualification      AcnoNS. 
in  the  following  cases  : —  — » 

(a)  Where  a  prior  deed  is  incorporated  by  reference  in  an  ab-    ^on^^^fo*' 
stracted  deed,  e.g,  where  the  property  has  been  conveyed  to 
the  uses  or  upon  the  trusts  of  a  settlement ; 
(h)  Where  an  abstracted  deed  is  supplemental  to  a  prior  deed 
(see  s.  53,  in/,) ; 

(c)  Where  the  property  is  in  an   abetracted   deed   conveyed 

subject  to  covenants  or  conditions  contained  in  a  prior 
deed;  and 

(d)  Where  evidence  to  which  the  purchaser  is  entitled  can  only 

be  famished  by  production  of  a  prior  deed. 

In  these  cases  the  prior  deed  must  be  produced,  and  in  cases  (a),  (b) 
and  (c)  abstracted.  In  cases  (h)  and  (c)  it  may  sometimes  be  sufficient 
for  the  instrument  to  be  produced. 

As  to  the  bearing  of  this  subs,  on  the  doctrine  of  constructive  Constractive 
notice,  see  note  to  C.  A.,  1882,  s.  3  (2).  notice- 

(4.)  Where  land  sold  is  held  by  lease  (not  including 
under-lease),  the  purchaser  shall  assume,  unless  the  con- 
trary appears,  that  the  lease  was  duly  granted ;  and,  on 
production  of  the  receipt  for  the  last  payment  due  for 
rent  under  the  lease  before  the  date  of  actual  completion 
of  the  purchase,  he  shall  assume,  unless  the  contrary 
appears,  that  all  the  covenants  and  provisions  of  the  lease 
haye  been  duly  performed  and  observed  up  to  the  date  of 
actual  completion  of  the  purchase. 

(5.)  Where  land  sold  is  held  by  under-lease  the  pur- 
chaser shall  assume,  unless  the  contrary  appears,  that  the 
under-lease  and  every  superior  lease  were  duly  granted ; 
and  on  production  of  the  receipt  for  the  last  payment  due 
for  rent  under  the  under-lease  before  the  date  of  actual 
completion  of  the  purchase,  he  shall  assume,  unless  the 
contrary  appears,  that  all  the  covenants  and  provisions  of 
the  under-lease  have  been  duly  performed  and  observed 
up  to  the  date  of  actual  completion  of  the  purchase,  and 
further  that  all  rent  due  under  every  superior  lease,  and 
all  the  covenants  and  provisions  of  every  superior  lease, 
have  been  paid  and  duly  performed  and  observed  up  to 
that  date. 
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^'  ^'  The  receipt  is  only  prima  facie  evidence,  "unless  the  contrary 

Sales  and    ^PP^^^t"  ^^^  ^^®  vendor's  obligation  to  make  a  good  title  is  not 

OTHER  Trans-  removi  d  by  the  knowledge  of  the  purchaser  at  the  date  of  the  con- 

ACTiONs.      tract,  that  a  covenant  had  been  broken,  unless  by  the  contract  or 

^T,     T  -     otherwise  the  purchaser  is  debarred  from  objecting  on  this  ground : 

^/  ^^^  Bamett  v.  Wkeder,  7  M.  and  W.  364 ;  Re  Eighett  &  Bird,  1903,  1 

(( Unless  the      ^^'  ^^^  5  ^  explained  by  Romer,  L.J.,  in  lie  Allen  &  DriscoU,  1904, 

contrary  2  Ch.  226  at  p.  231. 

appean."  The  receipt  of  the  superior  landlord  for  ground  rent  paid  by  the 

"  The  receipt."  tenant  under  threat  of  distress  is  not  sufficient  under  subs.  5:  lie 
Higgins  <fc  Percival,  57  L.  J.  Ch.  807 ;  59  L.  T.  213.  As  to  the 
purchaser's  right  when  the  title  to  the  reversion  is  in  dispute,  see 
Fegler  v.  White,  33,  Beav.  403.  As  to  what  will  be  evidence  of  no 
breach,  where  no  receipt  is  forthcoming,  see  Binger  to  TkomjpsoUy  51 
L.  J.  Ch.  42. 
Lease  at  a  Subss.  4  and  5  cover  breaches  after  the  contract  and  up  to  comple- 

tion in  all  cases  where  a  rent  is  reserved :  see  Lawrie  v.  Leee,  14  Ch.  D. 
249  ;  7  App.  Cav.  19.  But  they  do  not  apply  to  the  exceptional  case 
of  a  lease  at  a  peppercorn  rent  {Re  Moody  &  Yates,  28  Ch.  D.  661 ;  30 
ih.  344),  and  in  such  a  case  it  should  be  expressly  provided  that  the 
mere  fact  of  possession  at  the  time  of  completion  of  the  purchase  is  to 
be  sufficient  evidence  of  performance.  A  special  condition  will  also 
be  necessary  where  a  sub-term  created  for  mortgage  purposes  is  sold 
without  the  head-term. 

(6.)  On  a  sale  of  any  property,  the  expenses  of  the 
production  and  inspection  of  all  Acts  of  Parliament, 
inclosure  awards,  records,  proceedings  of  courts,  court 
rolls,  deeds,  wills,  probates,  letters  of  administration,  and 
other  documents,  not  in  the  vendor's  possession,  and  the 
expenses  of  all  journeys  incidental  to  such  production  or 
inspection,  and  the  expenses  of  searching  for,  procuring, 
making,  verifying,  and  producing  all  certificates,  declara- 
tions, evidences,  and  information  not  in  the  vendor^s 
possession,  and  all  attested,  stamped,  office,  or  other 
copies  or  abstracts  of,  or  extracts  from,  any  Acts  of 
Parliament  or  other  documents  aforesaid,  not  in  the 
vendor's  possession,  if  any  such  production,  inspection, 
journey,  search,  procuring,  making,  or  verifying,  is 
required  by  a  purchaser,  either  for  verification  of  the 
abstract,  or  for  any  other  purpose,  shall  be  borne  by  the 
purchaser  who  requires  the  same ;  and  where  the  vendor 
retains  possession  of  any  document,  the  expenses  of 
making  any  copy  thereof^  attested  or  unattested,  which 
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a  purchaser  requires  to  be  delivered  to  bim^  sball  be        s.  3. 
borne  by  that  purchaser.  sales  and 

OTHER  TRANft* 

As  to  the  expense  of  proJuciog  docaments  and  of  attested  copies         .....  ' 
which,  bat  for  this  subs.,  wtmld  bs  borne  by  the  vendor,  see  Sug.  V.    Contracts  for 
&  P.,  14  th  ed.,  pp.  440-63.    This  subs,  alters  the  rule  as  to  the  Sale. 

expense  of  journeys  established  by  Hughes  v.  Wynne,  8  Sim.  85. 

Expenses  in  reference  to  documeuts  and  abstracts  of  documents  Expenses  of 
not  in  the  possession  of  the  vendor,  even  if  they  are  the  root  of  or  production. 
)inks  in  the  title,  and  he  ain  procure  their  production — as  in  the  case 
of  deeds  in  the  possession  of  his  mort<;agees — are,  by  this  subp.,  thrown 
OQ  the  purchaser :  see  Be  Willett  <fc  Argentic  W.  N.,  1889, 66 ;  60  L.  T. 
735 ;  Be  Ebsworth  &  Tidy,  42  Cb.  D.  23,  34 ;  Be  Stuart  &  Olivant, 
1896,  2  Gh.  328 ;  this  was  the  intention.    In  the  case  of  Be  Johnson 
d:  Tustin^  28  Cb.  D.  84,  Pearson,  J.,  considertd  that  this  subs,  enabled 
a  vendor  who  had  no  deeds  in  his  possession  except  the  conveyance  to 
himself  to  throw  on  the  purchaser  the  whole  expense  uf  making  an 
abstract  of  the  prior  title,  but  this  decision  was  reversed :  30  ib,  42. 
Every  document  of  title,  from  the  commencement  of  the  title,  must  be 
abstracted  in  chief  by  the  vendor:  Be  Ebsworth  &  Tidy,  42  On.  D. 
23,  34;   Be  Stamford  &c.  Bank  &  Knight,  1900,  1  Ch.  287.    If 
there  are  any  documents  cf  which  the  vendor  cannot  procure  the  Where  docu- 
production  he  should  protect  himself  against  production  by  a  special  m^nts  cannot 
condition :  Be  Halifax  Ac.    Co.  &  Wood,  79  L.  T.  536 ;   W.  N.,  ^  P'«<*"««d- 
1898, 174. 

The  sub?,  does  not  affect  the  purchaser's  right  to  have,  at  the 
vendor's  expense^  the  title  deeds  on  completion :  Be  Duthy  &  Jesson, 
1898,  1  Ch.  419. 

Whtre  the  leasee  covenants  to  complete  a  house  to  the  satisfaction  Cases  not 
of  the  lessor's  surveyor,  the  certificate  of  the  surveyor  as  to  completion  within  this 
is  part  (f  the  title,  and  it  must  be  obtained  at  the  vendor's  expense :  ^^  '* 
Be  Moody  &  Tates,  28  Ch.  D.  G61 ;  30  ih.  344 ;  and  it  is  conceived  that 
the  same  principle  applies  to  a  certificate  under  s.  11  of  the  Finance 
Act,  1894. 

Negative  searches  in  the  Irish  Deeds  Registry  must  be  furnished 
at  the  vendor's  expense :  Murray  A  Hegarty*8  Contract,  15,  L.  R.  Jr. 
510.  The  Irish  practice  is  to  fumbh  copies  as  well  as  an  abstract:  Be 
Furlong,  23  L.  R.  Ir.  407. 

(7.)  On  a  Bale  of  any  property  ia  lots,  a  purchaser  of 
two  or  more  lots,  held  wholly  or  partly  under  the  same 
title,  shall  not  have  a  right  to  more  than  one  abstract 
of  the  common  title,  except  at  his  own  expense. 

(8.)  This  section  applies  only  to  titles  and  purchases 
on  sales  properly  so  called,  notwithstauding  any  inter- 
pretation in  this  Act. 
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ss.  3, 4.  (9.)  This  section  applies  only  if  and  as  far  as  a  con- 

Sales  and    trary  intention  is  not  expressed  in  the  contract  of  sale, 

OTHER  Trans-  ^nd  shall  have  effect  subiect  to  the  terms  of  the  contract 

ACTIONS 

and  to  the  provisions  therein  contained. 

^"^^'s^L'^"^       (10.)  This  section  applies  only  to  sales  made  after  the 
commencement  of  this  Act 

Meaning  of  A  sale  is  made  when  there  is  a  complete  contract  for  sale.     The 

**  sales  made.**  purchase-money  then  becomes  persodal  estate  of  the  vendor,  and  the 

land  then  becomes  real  estate  of  the  purchaser :  see  Lyaaght  v.  Edwards, 

2  Ch.  D.  499,  and  note  to  s.  4. 

(11.)  Nothing  in  this  section  shall  be  construed  as 
binding  a  purchaser  to  complete  his  purchase  in  any 
case  where,  on  a  contract  made  independently  of  this 
section,  and  containing  stipulations  similar  to  the  pro- 
visions of  this  section,  or  any  of  them,  specific  perform- 
ance of  the  contract  would  not  be  enforced  against  him 
by  the  Court. 

See  lie  National  Provincial  Bank  &  Marshy  1895, 1  Ch.  190 ;  Scott 
V.  Alvarez,  1895,  2  Ch.  603,  612-14. 
Effect  of  an  Uoder  this  s.,  taken  in  connection  with  the  V.  &  P.  A.,  and  in  par- 

open  contract    ticiilar  ss.  1  and  2  of  that  Act,  a  vendor  having  a  title  such  as  is 
since  the  Act.    usually  accepted  by  a  willing  purchaser,  may  safely  enter  into  an  open 
contract  for  sale,  without  fear  of  beiog  put  to  undue  expense  in 
answering  requisitions  or  furnishing  evidence.    At  the  same  time  the 
purchaser  will  not  incur  more  risk  than  in  buying  under  suitable  con- 
ditions of  sale,  since  subs.  11  reserves  to  him  every  defence  in  an  action 
for  specific  performance :  see  note  to  subs.  3  of  this  s. 
Trustees  pro-        Trustees  may  buy  or  sell  under  contracts  within  this  s.  (see  s.  66); 
tected.  and  as  to  contracts  under  the  V.  &  P.  A.,  s.  2,  see  s.  15  of  the  T.  A. 

Completion  of      4.^(1,)  Where  at  the  death  of  any  person  there  is 
death.  Subsisting  a  contract   enforceable   against   iiis   heir  or 

devisee,  for  the  sale  of  the  fee  simple  or  other  freehold 
interest,  descendible  to  his  heirs  general,  in  any  land,  his 
personal  representative  shall,  by  virtue  of  this  Act,  have 
power  to  convey  the  land  for  all  the  estate  and  interest 
vested  in  him  at  his  death,  in  any  manner  proper  for 
giving  effect  to  the  contract. 

(2.)  A  conveyance  made  under  this  section  shall  not 
affect  the  beneficial  rights  of  any  person  claiming  under 
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any  testamentary  disposition  or  as  heir  or  next  of  kin  of        s.  4. 
a  testator  or  intestate.  Sal^nd 

(3.)  This  section  applies  only  in  cases  of  death  after  other  Tban». 
the  commencement  of  this  Act.  actions. 

Contracts  for 

Sale. 

See  now  the  wider  provisions  of  L.  T.  A.  1897,  ss.  1  &  2,  inf. 

"  Personal  Representative"  :  for  the  meaning  of  these  words,  com- 
pare 8.  30 :  see  lie  Parker's  Trusts,  1894, 1  Ch.  707. 

This  s.  should  he  read  in  connection  with  s.  30,  and  is  not  rendered  When  vendor 
unnecessary  hy  that  s.  A  vendor  who  has  contracted  to  sell  is  not  °°*  trustee, 
a  trustee  unless  the  contract  is  valid  and  hinding  on  both  parties  at  his 
death :  Lysaght  v.  Edwards,  2  Ch.  D.  499 ;  and  not  even  then,  it 
seems,  unless  he  received  the  purchase-money,  or  a  decree  for  specific 
performance  has  been,  or  would  as  a  matter  of  course  be,  made :  Be 
Cuming,  5  Ch.  72 ;  Be  Colling,  32  Ch.  D.  333 ;  Be  Pagani,  1892,  1 
Ch.  236  ;  Be  Beaufort,  W.  N.,  1898, 148. 

The  8.  applies  to  all  cases  where  there  is  a  contract  ''  enforceable 
against  the  heir  or  devisee,"  that  is  at  least  to  all  cases  where  there  is 
a  clear  written  contract  signed  by  the  deceased  vendor.    The  purchaser 
may  then  waive  all  objections  and  insist  on  performance,  and  an  action 
will  not  now  le  required  merely  to  obtain  the  legal  estate  where  the 
vendor  has  died,  having  devised  the  land  in  settlement  or  otherwise 
in  such  manner  that  no  conveyance  can  be  obtained.    But  if  there  Case  where 
is  any  doubt  whether  a  contract  binding  on  the  vendor  subsisted  at  action  may 
his  death,  an  action  will  still  be  necessary.    This  might  happen  in  '^J.        Pieces- 
case  of  a  parol  contract  and  alleged  part  performance.    Matters  are 
in  fact  placed  in  the  same  position  as  if  there  was  a  devise  of  the  fee 
to  trustees. 

Where  the  legal  estate  is  outstanding  at  the  time  of  the  vendor's  This  s.  not 
death,  the  aid  of  this  s.  is  not  required.    The  person  in  whom  it  is  feqnired  where 

IP  fl^l)  1   Aft  t  A^l^   1  ft 

outstanding  can  convey,  and  the  personal  representative  can  give  a  outgtandinff 

difcharge  for  the  purchase-money.    This  makes  a  complete  title. 

The  8.  does  not  apply  to  a  contract  by  a  tenant  in  tail  which  by  his  Does  not  apply 

death   becomes  incapable  of  being  enforced.    Nor  does  it  apply  to  ^^  tenant  in 
,    ,j  tail  or  copy- 

copyholds,  holds. 

It  applies,  however,  to  an  estate  pur  autre  vie  where  it  would  gg^^^^g  .^^ 
d  evolve  on  the  heirs  general  as  special  occupants,  which  is  a  gwisi  autre  vie, 
descent :  Burton,  pi.  731,  Doe  v.  Bohinson,  8  Bam.  &  Cr.  296.    If. 
the  executors  or  administrators  take  as  special  occupants  the  aid  of 
this  p.  is  not  required.    Leaseholds  for  lives  devised  in  settlement  are 
usually  vested  in  trustees,  in  which  case  also  a  conveyance  can  be 
made  independently  of  this  s. 

The  8.  does  not  apply  to  the  peculiar  case  of  the  vendor  having 
a  power  of  appointment  which  he  does  not  exercise,  the  property  being 
settled  in  default  of  appointment :  see  Morgan  v.  Milman,  3  D.  M.  &  G.  24. 

As  to  the  ''  beneficial  rights"  mentioned  in  subs.  2,  see  Theobald  on 
Wills,  6th  ed.,  163,  254,  255. 
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S.  5. 


Discharge  of  Incumbrances  on  Sale. 

Sales  and  -       .    . 

OTHER  TRAN9.      o. — (1 )  Where    land    subject    to   any   incumbrance, 

ACTIONS,      whether  immediately  payable  or  not,  is  sold  by  the  Court 

DiKharge  of  or  out  of  Court,  the  Court  may,  if  it  thinks  fit,  on  the 

<m  SaleT'  application  of  any  party  to  the  sale,  direct  or  allow  pay- 

ProTisionby     ment  into  Court,  in  case  of  an  annual  sum  charged 

OTmb^nasT  ^"  ^^®  ^^^'  ^^  o^  *  capital  sum  charged  on  a 
and  Mie  freed  determinable  interest  in  the  land,  of  such  amount  as, 
°™'  when  invested  in  Government  securities,  the  Court  con- 
siders will  be  sufficient,  by  means  of  the  dividends 
thereof,  to  keep  down  or  otherwise  provide  for  that 
charge,  and  in  any  other  case  of  capital  money  charged 
on  the  land,  of  the  amount  sufficient  to  meet  the  incum- 
brance and  any  interest  due  thereon  ;  but  in  either  case 
there  shall  also  be  paid  into  Court  such  additional 
amount  as  the  Court  considers  will  be  sufficient  to  meet 
the  contingency  of  further  costs,  expenses,  and  interest, 
and  any  other  contingency,  except  depreciation  of  invest- 
ments, not  exceeding  one-tenth  part  of  the  original 
amount  to  be  paid  in,  unless  the  Court  for  special  reason 
thinks  fit  to  require  a  larger  additional  amount. 

This  B.  'u  confined  to  cases  of  sales  only. 

(2.)  Thereupon,  the  Court  may,  if  it  thinks  fit,  and 
either  after  or  without  any  notice  to  the  incumbrancer, 
as  the  Court  thinks  fit,  declare  the  land  to  be  freed  from 
the  incumbrance,  and  make  any  order  for  conveyance,  or 
vesting  order  proper  for  giving  effect  to  the  sale,  and 
give  directions  for  the  retention  and  investment  of  the 
money  in  Court. 

See  Patching  v.  Bull,  30  W.  R.  244 ;  W.  N.,  1882, 113;  Dicktn  v. 
Dickiny  30  W.  R.  887 ;  Mil/ord  &c.  Co.  v.  MowaM,  28  Ch.  D.  402 ; 
Archdale  v.  Anderson,  21  L.  R.  Ir.  527 ;  Seton,  6th  ed.,  pp.  336,  337, 
1914 ;  JRe  Freme,  1896,  2  Ch.  266,  264. 

(3.)  After  notice  served  on  the  persons  interested  in  or 
entitled  to  the  money  or  fund  in  Court,  the  Court  may 
direct  payment  or  transrer  thereof  to  the  persons  entitled 
to  receive  or  give  a  discharge  for  the  same,  and  generally 
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may  give  directions  respecting  the  application  or  distri-         s.  5. 
bation  of  the  capital  or  income  thereof.  Sales  and 

(4.)  This  section  applies  to  sales  not  completed  at  the  othbr  Teans- 
commencement  of  this  Act,  and  to  sales  thereafter  made.         

Discharge  of 

For  the  purpose  of  bringing  this  s.  into  play,  the  Court  will  declare   Incumbrances 
future  rights :  Be  Freme^  sup^  and,  on  appeal,  ib,  778,  780. 

See  definition  of  incumbrance,  s.  2  (v^ii.) ;  also  Be  Becttue  Estates^  How  applica- 
27  L.  R,  Ir.  364,  369.    Under  s.  69,  subs.  3,  the  application  to  the  tion  to  Court 
Court  will  be  by  summons ;  subss.  4,  5,  and  6  provide  for  the  notices  '"^^^• 
to  be  given ;  subs.  7  provides  for  costs. 

As  to  perpetual  charges,  see  s.  45. 

This  8.  greatly  facilitates  sales  of  eacamberel  estates,  especially  when  Facilities  given 
taken  in  connection  with  ss.  15, 16,  and  25.    It  applies  to  ordinary  f**'  "'f  °**j 
sales,  as  well  as  sales  by  the  Court.    Suppose  the  estate  to  ba  subject  ^^^^^^  '^ 
to  a  jointure  or  portions  for  yo anger  children  under  age,  and  therefore 
not  yet  raisable,  the  owner  in  fee  could  not  sell  free  from  the  jointure 
unless  the  jointress  consented  to  release,  and  must  necessarily  sell  with- 
out any  release  of  the  portions  and  subject  to  depreciatory  conditions  as 
to  indemnity,  or  leave  them  a  charge  to  be  allowed  out  of  the  purchase- 
money ;  but  see  Be  Mundy  &  Boper,  1899, 1  Ch.  275 ;  Be  Lord  Wimhorne 
4s  Browne,  1904,  1  Ch.  537 ;  Be  Phillimore's  Estate,  1904,  2  Ch.  460 ; 
where  there  is  a  person  having  the  powers  of  a  tenant  for  life. 

Under  this  s.  and  ss.  15, 16,  and  25,  the  course  will  be  simple.  In  Coats  of  appli« 
the  case  of  a  sale  by  the  Court  the  proper  amount  can  be  set  aside  out  <^tion. 
of  the  purcha-ie-money  when  paid  in.  In  the  case  of  a  sale  out  of 
Court,  the  owner  can,  when  the  contracts  are  signed,  and  on  the  faith 
of  the  incoming  purchase-money,  generally  procure  a  temporary 
advance  of  the  amount  required  to  ba  paid  into  Court  to  answer  the 
charges,  and  thus  at  once  obtain  a  conveyance  or  vesting  order  (s.  5, 
subs.  2).  By  s.  69,  subs.  7,  the  Court  can  direct  by  whom  the  costd 
of  any  application  ar&  to  be  paid. 

A  capital  sum  or  an  annuity  payable  out  of  rents  and  profits  or  a  What  in- 
capital  sum  charged  on  a  reversionary  interest  are  within  this  s.  (see  cumbrances 
«.  2  (vii.)).    An  annual  sum,  whether  terminable  or  otherwise,  charged  *°^  "  *  * 
on  land,  and  a  capital  sum  charged  on  a  determinable  interest  in  land, 
constitute  the  two  cases  where  a  capital  sum  could  not  be  or  might  not 
properly  be  applied  out  of  the  proceeds  of  sale  in  discharge  of  the  in- 
cambrance.    In  the  one  case  the  annuitant  is  entitled  to  have  payment 
of  the  annual  sum  continued  to  him ;  in  the  other  case,  capital  money 
should  not  be  applied  in  payment  of  the  charge  to  the  prejudice  of 
the  remainderman.    Therefore  this  s.  provides  for  the  application  of 
•dividends  only  in  payment. 

It  seems  that  a  vendor  will  not  be  compelled  to  make  use  of  this  s.  Vendor  not 
for  discharging  an  incumbrance — at  least,  where  it  would   inflict  compelled  to 
hardship  on  him :  Be  G.  N.  B.  Co.  Jb  Sanderson,  25  Ch.  D.  788,  ^''^  ^"^  ^^^^  ^' 
where  the  learned  judge  seemed  to  thick  that  the  s.  does  not  apply 
to  a  rent-charge  created  under  the  provisions  of  an  Act  of  Parliament^ 


30     CONVEYANCIXa  AND  LAW  OF  PEOPERTY  ACT,  1881. 

SS.  5,  6.      sed  qu.    It  has  been  treated  as  applying  to  rent-cliarges  annexed  to  a 

benefice  by  conveyance  under  29  &  30  Vict.  c.  Ill,  s.  9:  Earl  of 

OTHiTTRANS-  ^^^^"'*  ^'  •^•'  "^  ^^^  1^^^'  ^®«-  ^^^'  ^'  1179. 

ACTIONS.  It  is  conceived  that  any  surplus  income  after  piying  the  annual 

sum  for  keepmg  down  interest  on  the  principal  sum  should  be  paid  to 

In^r^mmca  '^®  vendor  and  not  accumulated  as  an  addition  to  the  fund. 

on  Sale, 

General  Words.  General  Words. 

General  words  6. — (1.)  A  Conveyance  of  land  shall  be  deemed  to 
of  iMidVbuuX'  include,  and  shall  by  virtue  of  this  Act  operate  to  convey, 
ings,or  manor,  ^ith  the  land,  all  buildings,  erections,  fixtures,  commons, 
hedges,  ditches,  fences,  ways,  waters,  watercourses,  liber- 
ties, privileges,  easements,  rights,  and  advantages  whatso- 
ever, appertaining  or  reputed  to  appertain  to  the  land,  or 
any  part  thereof,  or  at  the  time  of  conveyance  demised, 
occupied,  or  enjoyed  with,  or  reputed  or  known  as  part  or 
parcel  of  or  appurtenant  to  the  land  or  any  part  thereof. 
(2.)  A  conveyance  of  land,  having  houses  or  other 
buildings  thereon,  shall  be  deemed  to  include  and  shall 
by  virtue  of  this  Act  operate  to  convey,  with  the  land, 
houses,  or  other  buildings,  all  outhouses,  erections,  fix- 
tures, cellars,  areas,  courts,  courtyards,  cisterns,  sewers, 
gutters,  drains,  ways,  passages,  lights,  watercourses,  liber- 
ties, privileges,  easements,  rights,  and  advantages,  what- 
soever appertaining  or  reputed  to  appertain  to  the  land, 
houses,  or  other  buildings  conveyed,  or  any  of  them,  or 
any  part  thereof,  or  at  the  time  of  conveyance  demised, 
occupied,  or  enjoyed  with,  or  reputed  or  known  as  part 
or  parcel  of  or  appurtenant  to,  the  land,  houses,  or  other 
buildings  conveyed,  or  any  of  them,  or  any  part  thereof. 
(3.)  A  conveyance  of  a  manor  shall  be  deemed  to 
include  and  shall  by  virtue  of  this  Act  operate  to  convey 
with  the  manor,  all  pastures,  feedings,  wastes,  warrens^ 
commons,  mines,  minerals,  quarries,  furzes,  trees,  woods, 
underwoods,  coppices,  and  the  ground  and  soil  thereof, 
fishings,  fisheries,  fowlings,  courts  leet,  courts  baron,  and 
other  courts,  view  of  frankpledge  and  all  that  to  view  of 
frankpledge  doth  belong,  mills,  mulctures,  customs,  tolls, 
duties,  reliefs,  heriots,  fines,  sums  of  money,  amercia- 
ments, waifs,  estrays,  chief-rents,  quit-rents,  rentscharge. 
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rents    seek,  rents    of   assize,  fee-farm    rents,  seryices,         s.  6. 
royalties,  jurisdictions,  franchises,  liberties,   privileges,    sales  and 
easements,  profits,  advantages,  rights,  emoluments,  and  ^"^^  Trans- 

hereditaments,  whatsoever,  to  the  manor  appertaining         ' 

or  reputed  to  appertain,  or  at  the  time  of  conveyance  Gfenei-ai  Words, 
demised,  occupied,  or  enjoyed  with  the  same,  or  reputed 
or  known  as  part,  parcel,  or  member  thereof. 

(4.)  This  section  applies  only  if  and  as  far  as  a  con- 
trary intention  is  not  expressed  in  the  conveyance,  and 
shall  have  effect  subject  to  the  terms  of  the  conveyance 
and  to  the  provisions  therein  contained. 

See,  on  this  subs ,  Beddington  v.  AtleCf  35  Ch.  D.  317,  331 ;  Bir-  "Contrarj 
mfngham  &c.  Co.  v.  Boss,  38,  ib.,  295,  308 ;  Broamfield  v.  Williams,  intention." 
1897, 1  Ch.  602. 

(5.)  This  section  shall  not  be  construed  as  giving  to 
any  person  a  better  title  to  any  property,  right,  or  thing 
in  this  section  mentioned  than  the  title  which  the  con- 
veyance gives  to  him  to  the  land  or  manor  expressed 
to  be  conveyed,  or  as  conveying  to  him  any  property, 
right,  or  thing  in  this  section  mentioned,  further  or 
otherwise  than  as  the  same  could  have  been  conveyed 
to  him  by  the  conveying  parties. 

(6.)  This  section  applies  only  to  conveyances  made 
after  the  commencement  of  this  Act. 

This  8.  does  not  enlarge  the  rights  of  a  purchaser  under  his  contract.  Effect  of  con- 
If  the  vendor,  before  the  Act,  was  not  bound  to  give  the  purchaser  tracts  un- 
all  the  appurtenances  specified  in  the  s.,  he  can  still  limit  his  convey-  **^*^®^- 
ance  accordingly :    Be  Peck  &  School  Board  for  London,  1893,  2  Ch. 
315 ;  and  see  Be  Hughes  &  Ashley,  1900,  2  Oh.  595. 

The  object  of  inserting  general  words  in  a  conveyance  was  to  Use  of  general 
prevent  any  question  as  to  whether  a  particular  easement  or  right  J"^®^^"  *"**^ 
would  or  would  not  pass  without  those  words.  In  most  cases  the 
words  might  be  useless ;  still  in  some  case  they  might  be  required, 
as  for  instaoce,  to  pass  reputed  rights  and  easements.  As  a  general 
rule  in  case  of  land  and  houses  they  merely  express  what  is  included 
in  the  description,  or  forms  part  and  parcel  of  the  land  or  houses,  and 
the  rights  and  easements  appurtenant  thereto,  t'.e.  annexed  by  express 
or  implied  grant,  and  all  these  pass  with  the  land  or  houses  (Williams 
Heal  P.  19th  ed.,  415).  But  where  an  easement  has  become  extinct 
by  unity  of  possession  of  the  dominant  and  servient  tenements,  a  con- 
veyance of  land  or  a  house  "  with  all  easements  therewith  used  and 
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g  Q  eojoyed,^  will  ox)erat6  as  a  grant  de  novo  of  the  easement  which,  though 

J. at  one  time  appurtenant,  had  been  extinguished  {Barlow  v.  Bhodes,  1 

Sales  and  Cr.  &  M.  448 ;  Gale,  7th  ed.,  78,  79).  Even  where  no  easement 
OTHER  Trans-  existed  before  the  unity  of  possession,  but  a  way  was  used  with  one 
^  tenement  over  the  other,  a  grant  of  the  first-mentioned  tenement, 
Oeneral  Words.  "  together  with  all  ways  now  used  or  enjoyed  therewith^"  would  pass  a 
Easements  used  right  of  way :  Barkshire  v.  Orubb^  18  Cb.  D.  166  ;  and  in  some  cases 
«r  enjoyed  with  the  result  would  be  the  same,  even  without  any  general  words  :  Brotan 

teMnt\o  knd"  ^'  ^^«^^«^»  ^'^  ^^'  ^-  ^^^  »^  P-  -^^^  J  ^ee  also  Watts  v.  KeUon,  L.  11. 
0  an  .  ^  Ch.  Ap.  166 ;    Kay  v.  Oxley,  L.  R.  10  Q.   B.  360 ;  Baring  v. 

Abingdon  1892,  2  Ch.  374,  at  pp.  390,  398-9,  402 ;  but  not  as  a 
general  rule  if  the  grant  were  only  "with  all  ways  appurtenant 
thereto":  Harding  v.  WUson,  2  B.  &  C.  96  ;  Bolton  v.  B.,  11  Ch. 
D.  968  ;  Barlow  v.  Rhodes^  sup.;  Brown  v.  Alabaster,  sup.;  Thomas  v. 
Otuen,  20  Q.  B.  D.  225.  A  conveynnce  after  1881  will  similarly  operate 
to  pass  reputed  easements  under  this  Act,  without  any  express  general 
words:  Broomfield  y.  Williams,  1897,  1  Ch.  602;  Pollard  v.  Gare, 
1901,  1  Ch.  834  ;  and  see  Brazier  v.  Olasspool,  W.  N.,  1901,  237 ; 
also  a  way  actually  used  by  the  grantee  at  the  date  of  the  conveyance, 
though  used  only  by  permission  of  the  grantor :  International  &c. 
Co,  V.  Hobbs,  1903,  2  Ch.  165  ;  but  not  an  easement  which  the 
grantor  has  no  power  to  grant  expressly :  Quicke  v.  Chapman,  1903, 
1  Ch.  659  ;  nor  a  precarious  right  unknown  to  the  law :  Burrows  v. 
Lang,  1901,  2  Ch.  502 ;  nor  a  right  of  way  that  is  not  obvious  and 
apparent :  Titchmarsh  v.  Royston  Water  Co.,  81  L.  T.  673 ;  nor  a  right 
to  light  over  adjoining  land  which  the  grantor  has  already  contracted 
to  eell :  Beddhigton  v.  Atlee,  35  Ch.  D.  317 ;  and  see  Davits  v.  Thomas, 
W.  N.,  1899,  244 ;  nor  a  right  to  light  to  an  extent  inconsistent  with 
the  intention  to  be  implied  from  the  circumstances  existing  at  the  time 
of  the  grant,  and  known  to  the  grantee  :  Birmingham  &c,  Co,  v.  Ross, 
38  Ch.  D.  295;  Godwin  v.  Schweppes,  Ltd.,  1902, 1  Ch.  926. 
Oeneral  words  The  general  words  used  in  a  conveyance  of  a  manor  either  (1)  express 
as  to  manors,  ^ij^t  is  included  in  the  description  as  parcel  of  the  manor  ;  see  Shep. 
Touch.  92 ;  cr  (2)  they  are  royal  franchises,  which  if  they  are  appur- 
tenant to  the  manor  pass  without  express  words,  but  not  otherwise ; 
see  Morris  v.  Dimes,  1  Ad.  &  E.  654.  For  definition  eee  s.  2  (iv). 
Mines  and  Mines  and  minerals  pass  under  a  conveyance  of  land  without  being 

minerals.  expressly  mentioned,  except  in  copyhold  or  customary  assurances  and 

except  in  conveyances  to  railway  companies,  from  which  latter  they 
are  excepted  unless  expressly  mentioned ;  see  8  &  9  Vict.  c.  20,  s.  77. 
They  are  therefore  omitted  from  the  general  words  which  by  this 
8.  are  made  applicable  to  land  and  houses,  but  are  included  in  the 
general  words  applicable  to  manors,  as  they  may  in  some  cases  have 
become  severed  from  the  manor,  and  once  severed  could  not  be  reunited 
to  it  as  they  might  be  to  the  surface  of  land  when  both  become  vested 
in  the  same  owner.  It  may  be  a  question  whether  an  enfranchisement 
of  copyholds  by  conveyance  of  the  fee  simple  reserving  the  minerals 
would  not  operate  as  a  severance. 
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S.  7. 


Covenants  for  Title.  Sales  and 

OTHER  Trans- 

7. — (1.)  In  a  conveyance  there  shall,  in  the  several     ^ct'o^s- 
coses  in  this  section  mentioned,  be  deemed  to  be  included,  Covenants /or 
and  there  shall  in  those  several  cases,  by  virtue  of  this         *^  ^' 
Act,  be  implied,  a  covenant  to  the  effect  in  this  section  title  to  be  ^ 
stated,  by  the  person  or  by  each  person  who  conveys,  as  ^™P^»«^' 
far  as  regards  the  subject-matter  or  share  of  subject- 
matter  expressed  to  be  conveyed  by  him,  with  the  person, 
if  one,  to  whom  the  conveyance  is  made,  or  with  the 
persons  jointly,  if  more  than  one,  to  whom  the  convey- 
ance is  made  as  joint  tenants,  or  with  each  of  the  persons, 
if  more  than  one,  to  whom  the  conveyance  is  made  as 
tenants  in  common,  that  is  to  say : 

This  clause  should  be  read  ia  connection  with  s.  64,  makinc;  singular  CovenaDt  nocd 
include  plural  and  plural  singular  in  implied  covenants.    S.  59  (2),  ^^^  ^"'  u 
and  subs.  6  of  this  s.  render  it  unnecessary  to  provide  expressly  that  fo^i^eirs  ice 
the  covenant  shaU  be  by  the  conveying  party  ''  for  himself,  his  heirs, 
executors,  or  administrators,*'  or  that  it  shall  be  with  the  **  heirs  and 
ssigns  "  of  the  party  to  whom  the  conveyance  is  made.    As  regards 
^cts  to  be  done  under  the  covenant,  when  made  with  two  or  more, 
this  s.  should  be  read  with  s.  60  (1)  (2). 

Therefore  when  "  A.  and  B.**  as  beneficial  owners  hereby  convey,  it  Joint  and 
is  implied  that  "  A.  and  B."  (plural,  s.  64)  "  hereby  for  themselves,  "everal  cove- 
their  heirs,"  &c.  (s.  59  (1)  (2)),  "covenant,"  that  is,  they  give  a  joint  implied^*''^ 
covenant.    When  "  each  of  them  A.  and  B.  as  beneficial  owner  hereby 
conveys,'*  it  is  implied  that  "  each  of  them  hereby  for  himself,  his 
heirs,'*  &c.  (s.  59  (1)  (2)),  "  covenants,"  that  is,  each  gives  a  several 
covenant.    Where  they  convey  in  both  modes  they  give  joint  and 
several  covenants.    Again,  in  the  covenant  for  further  assurance  the 
words  "  at  the  request  and  cost  of  the  person,"  &c.,  where  the  convey- 
ance is  to  several  jointly,  include  "  persons"  (s.  6i)  and  the  survivors 
or  survivor  of  them,  and  the  person  on  whom  the  right  to  sue  on  the 
covenant  devolves  (s.  60  (1)  (2)). 

The  covenant  of  a  conveying  party  is  implied  '*  as  regards  the  Covenant 
subject-matter  or  share  of  subject-matter  expressed  to  be  conveyed  by  applies  to  snb- 
him  " ;  as  to  the  meaning  of  which  words  see  Maij  v.  Flatt,  1900, 1  Ch.  J®^'  exp-^^ed 
616.    It  is  not  material  that  he  should  actually  convey  the  whole  ^  ®c®°^®y*  • 
beneficial  interest  in  order  to  give  the  implied  covenant  as  to  the 
whole  :  see  Be  Bay,  1896, 1  Ch.  468,  474-5.     Therefore,  in  the  case 
of  a  conveyance  by  tenant  for  life  and  remainderman  if  they  both 
convey  as  beneficial  owners  covenants  will  be  implied  by  both  as  to 
the  whole  fee  Joint  or  several  or  both,  according  to  the  mode  in  which 

D 
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S.  7.         tbey  convey.   Hence  in  a  conveyance  by  tenant  for  life,  and  remainder- 

man  for  life,  or  in  tail  or  in  fee,  or  by  joint  tenants,  or  tenants  in 

Sales  AND    cQnjmou^  there  can  be  implied  covenants  joint  or  several  or  both,  as 

ACTIONS.      ^  ^^®  entirety  or  part,  as  may  be  required. 

—  Where  the  conveyance  is  by  one  to  himself  jointly  with  another— 
CoveiMnUfor  ag  it  might  be  under  s.  50,  or  under  22  &  23  Vict  c.  35,  s.  21— it 

seems  doubtful  if  any  implied  covenant  can  be  given :  see  Mojfatt  v. 
©r  to^himself  ^^^  MiUinger^  2  Bos.  &  P.  124,  note  (c) ;  Be  Tastet  v.  Shaw,  1  B.  & 
and  another.     •^'  ^^*  ?  ^^^^  ^«  Poulton,  2  B.  &  Ad.  822 ;  Fatdknsr  v.  Lowe,  2  Ex. 

596 ;  Beecham  v.  Smiih,  E.  B.  &  E.  442. 
Covenants  The  covenants  in  this  s.  are  applicable  to  property  of  all  kinds,  in- 

applicable  to     ^Qdiug  policies  of  assurance,  reversionary  interests  in  personal  estate, 
prope  y.     ^j^^^g^g  ^^  action,  and  personal  chattels ;  see  the  definition  of  convey- 
aoce,  8.  2  (v.). 

As  to  the  covenants  implied  by  this  s.  being  introduced  into 
registered  dispoiitions  of  land,  see  L.  T.  R.  1903,  r.  99. 

As  to  the  rights  of  a  purchaser  of  registered  land  to  any  covenants 
for  title  at  all,  see  L.  T.  A.,  1897,  s.  16  (3). 

As  to  covenants  for  title  implied  by  the  L.  T.  A.*s,  see  L.  T.  A.,  ss, 
24,  39 ;  L.  T.  R.  1903,  rr.  132, 138, 139. 

On  conveyance      (A.)  In  a  Conveyance  for  valuable  consideration,  other 

foi*  value   uv 

beneficial        than  a  mortgage,  the  following  covenant  by  a  person  who 

owner.  conveys  and  is  expressed  to  convey  as  beneficial  owner 

(namely) : 

Right  to  con-       That,  notwithstanding  anything  by  the  person  who  so 

conveys,  or  any  one  through  whom  he  derives  title, 
otherwise  than  by  purchase  for  value,  made,  done, 
executed,  or  omitted,  or  knowingly  suffered,  the 
person  who  so  conveys,  has,  with  the  concurrence  of 
every  other  person,  if  any,  conveying  by  his  direc- 
tion, full  power  to  convey  the  subject-matter  ex- 
pressed to  be  conveyed,  subject  as,  if  so  expressed, 
and  in  the  manner  in  which,  it  is  expressed  to  be 

Quiet  enjoy.  convcyed,  and  that,  notwithstanding  anything  as 

aforesaid,  that  subject-matter  shall  remain  to  and  be 
quietly  entered  upon,  received,  and  held,  occupied, 
enjoyed,  and  taken,  by  the  person  to  whom  the  con- 
veyance is  expressed  to  be  made,  and  any  person 
deriving  title  under  him,  and  the  benefit  thereof 
shall  be  received  and  taken  accordingly,  without 
any  lawful  interruption  or  disturbance  by  the  person 
who  so  conveys  or  any  person  conveying  by  his 


vey 


ment. 
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direction,  or  rightfully  claiming  or  to  claim  by,     s.  7  (A> 
through,  under,  or  in  trust  for  the  person  who  so    sales  and 
conyeys,  or  any  person  conveying  by  his  direction,  other  Traks- 

or  by,  through,  or  under  any  one  not  being  a  person       

claiming  in  respect  of  an  estate  or  interest  subject  ^^^'Jf  '^ 
whereto  the  conveyance  is  expressly  made,  through 
whom  the  person  who  so  conyeys  derives  title,  other- 
wise than  by  purchase  for  value ;  and  that,  freed  Freodom  from 
and  discharged  from,  or  otherwise  by  the  person  who  "^""  "°*^' 
80  conveys  sufficiently  indemnified  against,  all  such 
estates,  incumbrances,  claims,  and  demands  other 
than  those  subject  to  which  the  conveyance  is  ex- 
pressly made,  as  either  before  or  after  the  date  of  the 
conveyance  have  been  or  shall  be  made,  occasioned, 
or  suffered  by  that  person. or  by  any  person  con- 
veying by  his  direction,  or  by  any  person  rightfully 
claiming  by,  through,  under,  or  in  trust  for  the 
person  who  so  conveys,  or  by,  through,  or  under  any 
person  conveying  by  his  direction,  or  by,  through, 
or  under  any  one  through  whom  the  person  who  so 
conveys  derives  title,  otherwise  than  by  purchase  for 
value ;  and  further,  that  the  person  who  so  conveys.  Farther  assur- 
and  any  person  conveying  by  his  direction,  and 
every  other  person  having  or  rightfully  claiming 
any  estate  or  interest  in  the  subject-matter  of  con- 
veyance, other  than  an  estate  or  interest  subject 
whereto  the  conveyance  is  expressly  made,  by, 
through,  under,  or  in  trust  for  the  person  who  so 
conveys,  or  by,  through,  or  under  any  person  con- 
veying by  his  direction,  or  by,  through,  or  under 
any  one  through  whom  the  person  who  so  conveys 
derives  title,  otherwise  than  by  purchase  for  value, 
will,  from  time  to  time  and  at  all  times  after  the 
date  of  the  conveyance,  on  the  request  and  at  the 
cost  of  any  person  to  whom  the  conveyance  is  ex- 
pressed to  be  made,  or  of  any  person  deriving  title 
imder  him,  execute  and  do  all  such  lawful  assurances 
and  things  for  further  or  more  perfectly  assuring  the 
subject-matter  of  the  conveyance  to  the  person  to 

d2 


ance. 
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voluntary 
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How  far  back 

covenant 

extends. 


whom  the  conveyance  is  made,  and  to  those  deriving 

title  under  him,  subject  as,  if  so  expressed,  and  in 

the  manner  in  which  the  conveyance  is  expressed  to 

be  made,  as  by  him  or  them  or  any  of  them  shall  be 

reasonably  required : 

(in  which  covenant  a  purchase  for  value  shall  not  be 

deemed  to  include  a  conveyaDoe  in  consideration  of 

marriage) : 

'^  Conveys  and  is  expressed  to  convey :  '*  see  JRe  Bay^  1800,  1  Cb. 
468,  474-5. 

As  to  covenants  by  joint  tenants,  compare  NcUional  Society  <jC^.  v. 
Gibbs,  1900,  2  Cb.  280 ;  and  see  note  in  Wolst.  and  Capron,  Forms 
and  Precedents,  6th  ed.,  207 ;  as  to  covenants  by  tenants  in  commoo, 
see  Suiion  v.  £aiU%e,  65  L.  T.  528. 

The  meaning  of  subss.  1-4  is  that  the  actual  words  of  conveyanco 
must  describe  tbe  conveying  party  as  *'  beneficial  owner,^*  or  '<  settlor,*' 
or  otherwise  (as  intended) :  see  the  4ch  Sch.  to  the  Act,  Forms  L,  III., 
and  lY.  It  is  not  sufiScient  to  recite  the  nature  of  his  ownership,  or 
object  of  the  deed,  and  then  for  him  to  convey  simply.  He  must  be 
expressed  to  convey  as  '*  beneficial  owner,"  "  settlor,*'  or  otherwise  as 
the  case  may  require. 

It  is  not  necessary,  in  order  that  a  conveyance  mav  operate  under 
tbis  8.,  to  use  the  word  "  convey  '*  or  "  conveyance."  Tbese  words 
include  all  the  operative  words  "assigo,"  &c.,  ordinarily  used,  see  s.  2 
(v.),  and  may  be  used  iostead  of  the  word  "  grant,**  see  s.  49  and  the 
schedules  to  this  Act  where  '*  convey  **  is  used  to  pass  a  fee  simple, 
and  s.  57  which  enacts  that  deeds  using  expressions  to  the  like  effect 
as  in  the  4th  schedule  shall  be  sufficient.  Accordingly  it  is  immaterial 
what  word  is  used ;  in  a  conveyance  in  fee  *' grant  '*  may  be  used ;  in 
a  conveyance  under  a  power  **  appoint  '*  may  be  used ;  and  in  the  case 
of  personal  estate  "  assign  *'  may  be  used,  all  these  words  being  equally 
capable  of  attracting  the  covenants  in  this  s. 

Tbe  expression  **  purchase  for  value  "  is  not  to  include  a  conveyance 
in  consideration  of  marriage  for  the  reason  tbat  the  covenant  E,  infra, 
by  a  settlor  is  a  limited  covenant.  Therefore  a  person  deriviog  title 
under  a  marriage  settlement  should  covenant  as  to  the  acts  of  the 
settlor  in  the  same  manner  as  be  would  covenant  for  the  acts  of  his 
ancestor  if  he  were  conveying  as  heir  at  law. 

A  voluntary  conveyance  (if  it  be  not  a  settlement  to  which  covenant 
(E)  is  made  applicable)  still  requires  an  express  covenant,  if  any  is 
intended  to  be  given,  but  in  most  cases  no  covenant  would  be  given. 

If  A.  takes  by  conveyance  on  a  sale  by  B.,  who  takes  under  a  settle- 
ment, voluntary  or  otherwise,  made  by  C,  then  B.  derives  title  *' other- 
wise than  by  purchase  for  value  **  tbrough  C,  and  in  tbe  conveyance 
by  B.  to  A.  the  implied  covenant  by  B.  would  extend  to  the  acts  of  C. 
But  A.  docs  not  derive  title  "  otherwise  than  by  purchase  fpf  yalu^  ** 


CO^VEtANClNa  AND  LAW  OP  PROPBRTt  ACT,  1881.      37 

througk  B.  and  conseqnently  not  through  C,  and  oq  a  conveyance  by  s.  7  (A),  (B). 

A.  his  implied  covenant  would  extend  only  to  his  own  acts.    This        

appears  clear  if  we  consider  that,  assuming  the  settlement  voluntary,  /yrHBR^BAMS- 
G.  could  before  the  Voluntary  Conveyances  Act,  1893,  have  defeated      AcrioNS. 

it  by  conveyance  for  value  before  A.'s  purchase  but  not  afterwards.        

The  implied  covenant  therefore  extends  back  only  to  acts  subsequent  C<^^^fo'' 
to  the  last  conveyance  for  value  not  being  a  settlement. 

The  words  of  qualification,  "  notwithstanding  anything/'  <fec.,  con-  Qaalification 
trol  aU  four  branches  of  the  covenant:  David  v.  Sabin,  1893,  1  Cb.  o^<'«^«*°'- 
523. 

"  Omitted " :  see  David  v.  Sahin,  nip.  "  Omitted.- 

As  to  the  vendor's  liability  for  the  acts  or  defaults  of  persons  claim-  Persons  claim- 
ing under  him,  see  David  v.  Sabin,  iup.  ing  under  the 

Notice  to  the  purchaser,  by  mention  in  the  conveyance  or  otherwise, 
of  defects  of  title,  is  not  enough  to  absolve  the  vendor  from  liability  „  ,„njct*2' 
under  the  covenants  for  title :  see  Page  v.  Midland  Bialivay  Co.^  1894,  . . .  expressed.** 
1  Cb.  11  (over-ruling  Hunt  v.  White,  37  L.  J.  Ch.  326) ;  G.  W.  B.  Co. 
V.  Fisher,  1905,  1  Chj.  31G.    S38  also  May  v.  Piatt,  1900,  1  Ch. 
CIO. 

Covenant  (A)  does  not  apply  to  money  due  for  paving  expenses 
where  it  is  only  recoverable  from  the  owner  personally :  Egg  v.  Blayney, 
21  Q.  B.  D.  107;  (Metropolis  Management  Amendment  Act,  18G2); 
but  does  apply  where  it  is  a  charge  upon  the  land :  Be  Bettesworth  & 
Bicher,  37  Ch.  D.  535  (Public  Health  Act,  1875) ;  Stock  v.  Meakin, 
1900, 1  Ch.  683  (Private  Street  Works  Act,  1892),  Be  AUendi  DritcoU, 
1904,  2  Ch.  226  (Public  Health  Act,  1875).  The  charge  under  the 
last-mentioned  Acts  dates  from  the  completion  of  the  works :  S.  CC. 

As  to  the  distinction  between  the  case  of  damage  arising  from  the  Damages  for 
breach  of  a  covenant  for  quiet  enjoyment  and  that  arising  from  breach  ""*<^'*- 
of  a  covenant  for  title;  see  Dart,  7th  ed.  803;  46  Sol.  J.  279;  49  ib. 
346 ;   and  as  to  the  measure  of  damages  in  the  last-mentioned  case,  see 
Turner  v.  Moon,  1901,  2  Ch.  825 ;  G.  W.  B.  Co.  v.  Fisher,  sup, ;  and 
compare  Sutton  v.  Baillie,  sup, 

(B.)  In  a  conveyance  of  leasehold  property  for  valu-  On  conveyance 
able  consideiation,  other  than  a  mortgage,  the  following  f^ry^e,  by 
further  covenant  by  a  person  who  conveys  and  is  ex-  beneficial 

owner 

pressed  to  convey  as  beneficial  owner  (namely) : 

That)  notwithstanding  anything  by  the  person  who  so  Validity  of 
conveys,  or  any  one  through  whom  he  derives  title  ** 
otherwise  than  by  purchase  for  value,  made,  done, 
executed,  or  omitted,  or  knowingly  suffered,  the 
lease  or  grant  creating  the  term  or  estate  for  which 
the  land  is  conveyed  is,  at  the  time  of  conveyance, 
a  good,  valid,  and  effectual  lease  or  grant  of  the 
property  conveyed,  and  is  in  full  force,  unforfeited, 
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unsnrreDdered,  and  in  nowise  become  void  or  void- 
able, and  that,  notwithstanding  anything  as  afore- 
said, all  the  rents  reseryed  by,  and  all  the  covenants, 
conditions,  and  agreements  contained  in,  the  lease 
or  grant,  and  on  the  part  of  the  lessee  or  grantee 
and  the  persons  deriving  title  under  him  to  be  paid, 
observed,  and  performed,  have  been  paid,  observed, 
and  performed  up  to  the  time  of  conveyance : 
(in  which  covenant  a  purchase  for  value  shall  not  be 
deemed  to    include  a  conveyance  in   consideration  of 
marriage) : 

The  Act  does  not  provide  for  the  covenant  of  indemnity  against  rent 
and  covenants  by  a  purchaser  on  the  assignment  of  leaseholds.  The 
circumstances  differ  so  much  that  a  general  covenant  could  not  easily 
be  framed.  Moreover  the  purchaser  does  not  always  execute  the  deed : 
but  see  L.  T.  A.  s.  39. 

It  would  seem  that,  in  a  surrender  of  a  lease,  there  should  be  either 
an  express  covenant  by  the  person  who  conveys,  or  an  exclusion,  under 
subs.  7,  of  the  covenant  implied  under  clause  (B),  which  assumes  the 
existence  of  a  landlord  standing  aloof  as  a  third  party. 

The  case  of  David  v.  Sahin^  cited  on  covenant  (A),  shows  the  need 
of  taking  a  covenant  on  a  surrender. 

(C.)  In  a  conveyance  by  way  of  mortgage,  the  follow- 
ing covenant  by  a  person  who  conveys  and  is  expressed 
to  convey  as  beneficial  owner  (namely) : 

That  the  person  who  so  conveys  has,  with  the  con- 
currence of  every  other  person,  if  any,  conveying 
by  his  direction,  full  power  to  convey  the  subject- 
matter  expressed  to  be  conveyed  by  him,  subject  as, 
if  80  expressed,  and  in  the  manner  in  which  it  is 
expressed  to  be  conveyed ;  and  also  that,  if  default 
is  made  in  payment  of  the  money  intended  to  be 
secured  by  the  conveyance,  or  any  interest  thereon, 
or  any  part  of  that  money  or  interest,  contrary  to 
any  provision  in  the  conveyance,  it  shall  be  lawful 
for  the  person  to  whom  the  conveyance  is  expressed 
to  be  made,  and  the  persons  deriving  title  under 
him,  to  enter  into  and  upon,  or  receive,  and  thence- 
forth quietly  hold,  occupy,  and  enjoy  or  take  and 
have,  the  subject-matter  expressed  to  be  conveyed, 
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or  any  part  thereoF,  without  any  lawful  interrnption  s.  7  (C),  (D). 
or  disturbance  by  the  person  who  so  conyeys,  or  any    saleTand 
person  conveying  by  his  direction,  or  any  other  other  Trans- 

person  not  being  a*  person  claiming  in  respect  of  an       

estate  or  interest  subject  whereto  the  conveyance  ^<«»«««*«/or; 
is  expressly  made ;  and  that,  freed  and  discharged  Freedom  from 
from,  or  otherwise  by  the  person  who  so  conveys  >'^c"»"*>^^»nc*- 
sufficiently  indemnified  against,  all  estates,  incum- 
brances, claims,  and  demands  whatever,  other  than 
those  subject  whereto  the  conveyance  is  expressly 
made ;  and  further,  that  the  person  who  so  conveys  Farther  assur- 
and  every  person  conveying  by  his  direction,  and  *"^«' 
every  person  deriving  title  under  any  of  them,  and 
every  other  person  having  or  rightfully  claiming 
any  estate  or  interest  in  the  subject-matter  of  con- 
veyance, or  any  part  thereof,  other  than  an  estate  or 
interest  subject  whereto  the  conveyance  is  expressly 
made,  will  from  time  to  time  and  at  all  times,  on 
the  request  of  any  person  to  whom  the  conveyance  is 
expressed  to  be  made,  or  of  any  person  deriving  title 
under  him,  but,  as  long  as  any  right  of  redemption 
exists  under  the  conveyance,  at  the  cost  of  the  person 
so  conveying,  or  of  those  deriving  title  under  him, 
and  afterwards  at  the  cost  of  the  person  making  the 
request,  execute  and  do  all  such  lawful  assurances 
and  things  for  further  or  more  perfectly  assuring  the 
subject-matter  of  conveyance  and  every  part  thereof 
to  the  person  to  whom  the  conveyance  is  made,  and 
to  those  deriving  title  under  him,  subject  as,  if  so 
expressed,  and  in  the  manner  in  which  the  convey- 
ance is  expressed  to  be  meide,  as  by  him  or  them  or 
any  of  them  shall  be  reasonably  required : 

Covenant  (C)  inserted  in  a  Bill  of  Sale  makes  it  void :  Ex  p.  Bill  of  Sale. 
Stanford,  17  Q.  B.  D.  269. 

(D.)  In  a  conveyance  by  "way  of  mortgage  of  leasehold  On  mortgage 
property,  the  following  further  covenant  by  a  person  who  Ij  beneficial 
conveys  and  is  expressed  to  convey  as  beneficial  owner  owner, 
(namely) : 
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That  the  lease  or  grant  creating  the  term  or  estate  for 
which  the  land  is  held  is,  at  the  time  of  conveyance, 
a  good,  vadid,  and  effectual  lease  or  grant  of  the 
land  conyeyed  and  is  in  full  force,  unforfeited,  and 
unsurrendered,  and  in  nowise  become  void  or  void- 
able, and  that  all  the  rents  reserved  by,  and  all  the 
covenants,  conditions,  and  agreements  contained  in, 
the  lease  or  grant,  and  on  the  part  of  the  lessee  or 
grantee  and  the  persons  deriving  title  under  him  to 
be  paid,  observed,  and  performed,  have  been  paid, 
observed,  and  performed  up  to  the  time  of  convey- 
ance ;  and  also  that  the  person  so  conveying,  or  the 
persons  deriving  title  under  him,  will  at  all  times, 
as  long  as  any  money  remains  on  the  security  of  the 
conveyance,  pay,  observe,  and  perform,  or  cause  to  be 
paid,  observed,  and  performed  all  the  rents  reserved 
by,  and  all  the  covenants,  conditions,  and  agree- 
ments contained  in,  the  lease  or  grant,  and  on  the 
part  of  the  lessee  or  grantee  and  the  persons  deriving 
title  under  him  to  be  paid,  observed,  and  performed, 
and  will  keep  the  person  to  whom  the  conveyance  is 
made,  and  those  deriving  title  under  him,  indemni- 
fied against  all  actions,  proceedings,  costs,  charges, 
damages,  claims  and  demands,  if  any,  to  be  incurred 
or  sustained  by  him  or  them  by  reason  of  the  non- 
l)ayment  of  such  rent  or  the  non-observance  or 
non-performance  of  such  covenants,  conditions,  and 
agreements,  or  any  of  them : 
(E.)  In  a  conveyance  by  way  of  settlement,  the  follow- 
ing covenant  by  a  person  who  conveys  and  is  expressed 
to  convey  as  settlor  (namely)  : 

That  the  person  so  conveying,  and  every  person  de- 
riving title  under  him  by  deed  or  act  or  operation 
of  law  in  his  lifetime  subsequent  to  that  conveyance, 
or  by  testamentary  disposition  or  devolution  in  law, 
on  his  death,  will,  from  time  to  time,  and  at  all 
times,  after  the  date  of  that  conveyance,  at  the 
request  and  cost  of  any  person  deriving  title  there- 
under, execute  and  do  all  such  lawful  assurances  and 
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things  for  further  or  more  perfectly  assuring  the  s.  7  (E),  (F). 
subject-matter  of  the  conveyance  to  the  persons  to    g^^^^s  and 
whom  the  conveyance  is  made  and  those  deriving  ^^^^'^^^' 

title  under  them,  subject  as,  if  so  expressed,  and  in        

the  manner  in  which  the  conveyance  is  expressed  Covenants  f<>r 
to  be  made,  m  by  them  or  any  of  them  shall  be 
reasonably  required : 

It  is  conceived  that  **  a  conveyance  by  way  of  settlement "  need  not, 
to  come  within  this  subs.,  contain  limitations  by  way  of  snccession ; 
but  that  it  is  enough  if  it  disposes  of  property  for  the  benefit  of  some 
other  person  or  some  corporation  :  compare  He  Player,  15  Q.  B.  D.  682 ; 
Jie  Vansittart,  1893. 1  Q.  B.  181 ;  Be  Flummer,  1000,  2  Q.  B.  790, 
decisions  on  s.  47  of  the  Bankruptcy  Act,  1883. 

The  old  practice  in  settlements  was  for  the  settlor  to  give  the  ordinary  Covenant!  in 
vendor's  covenants  for  title.  This  can  still  be  done,  where  the  settle-  "j''*^']^^"^*' 
ment  is  *'  a  conveyance  for  valuable  consideration,"  by  making  him  ^  ^^ 
convey  as  beneficial  owner  instead  of  as  settlor,  and  so  incorporating 
covenant  (A).  The  old  practice  is  inconvenient.  If  a  charge  be  sup- 
pressed or  accidentally  overlooked,  the  trustees  on  discovering  it  become 
bound  to  sue  the  settlor.  The  amount  to  be  recovered  might  be  such 
as  to  leave  him  penniless  and  make  proceedings  in  bankruptcy  necessary. 
This  cannot  be  for  the  benefit  of  the  wife  or  family,  and  is  an  obliga- 
tion which  should  not  be  imposed  on  trustees.  There  should  be  either 
no  covenant  for  title,  or  at  most  this  limited  covenant  (E),  which  binds 
the  settlor  purporting  to  convey  the  fee  simple,  to  bar  an  estate  tail 
(see  Davis  v.  Tollemache,  2  Jur.  N.  S.  1181, 1185  ;  Bankea  v.  Smally 
36  Gh.  D.  716),  to  execute  a  valid  appointment  under  a  power,  or  do 
any  other  like  act  for  confirming  the  settlement,  but  does  not  throw 
on  him  any  obligation  to  discharge  incumbrances  created  before  the 
settlement :  West  v.  Williams,  1899,  1  Ch.  132,  147 ;  but  see  Be 
Jones,  1893,  2  Ch.  461. 

(F.)  In  any  conveyance,  the  following  covenant  by  On  conveyance 
every  person  who  conveys  and  is  expressed  to  convey  mortgagee. 
as  trustee  or  mortgagee,  or  as  personal  representative  of 
a  deceased  person,  or  as  committee  of  a  lunatic  so  found 
by  inquisition,  or  under  an  order  of  the  Court,  which 
covenant  shall  be  deemed  to  extend  to  every  such  person's 
own  acts  only  (namely) : 
That  the  person  so  conveying  has  not  executed  or  done,  Against  in- 
or  knowingly  sufltered,  or  been  party  or  privy  to,  any 
deed  or  thing,  whereby  or  by  means  whereof  the  sub- 
ject-matter of  the  conveyance,  or  any  part  thereof. 
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S.  7  (F> 

Sales  and 
OTHER  Trans- 
actions. 

Covenants  for 
Titie. 


rovenant  hy 

outgoing 

trustee. 


"  Party  or 
privy." 


"  Prirv." 


is  or  may  be  impeached,  charged,  affected,  or  incam- 
bered  in  title,  estate,  or  otherwise,  or  whereby  or  by 
means  whereof  the  person  who  so  conveys  is  in  any- 
wise hindered  from  conyeying  the  subject-matter  of 
the  conveyance,  or  any  part  thereof,  in  the  manner 
in  which  it  is  expressed  to  be  conveyed. 

On  a  change  of  trustees  the  covenant  against  incnmbrances  of  an 
outgoing  trustee  is  now  of  less  importance  than  it  was :  any  wrongful 
incumbrance  being  a  breach  of  trust  for  which  there  is  a  remedy 
independently  of  the  covenant.  Before  the  Act  32  &  33  Vict.  c.  40, 
the  covenant  was  useful  as  making  the  breach  of  trust  a  specialty 
dejbt  having  a  priority  :  see  Holland  v.  Holland,  4  Ch.  App.  449 ;  nor 
is  it  quite  useless  for  that  purpose,  even  now :  see  n.  to  s.  69,  inf. 
It  also,  in  regard  to  T.  A.  1888,  s.  8,  leaves  more  time  for  an  action 
to  be  brought  against  the  trustee. 

**  Party  or  privy  " :  see,  on  the  force  of  these  words,  Hohson  v.  Mid- 
dleton,  6  B.  &  C.  296 ;  CUffiyrd  v.  Hoare,  L.  B.  9  C.  P.  3G2 ;  Sugden, 
V.  &  P.,  14th  ed.,  603-4. 

The  word  "privy"  does  not  mean  "having  knowledge'*  (which 
would  make  the  covenant  to  a  great  extent  an  absolute  covenant  for 
title),  but  means  participation  in  some  act  so  as  to  be  bound  thereby  : 
see,  per  Tindal,  C.J.,  Woodhouse  v.  Jenkins^  9  Bingh.  441 ;  Thoine  v. 
Heard,  1894, 1  Ch.  606 ;  Century  Diet.  tit.  "  Privity." 

(2.)  Where  in  a  conveyance  it  is  expressed  that  by 
direction  of  a  person  expressed  to  direct  as  beneficial 
owner  another  person  conveys,  then,  within  this  section, 
the  person  giving  the  direction,  whether  he  conveys  and 
is  expressed  to  convey  as  beneficial  owner  or  not,  shall 
be  deemed  to  convey  and  to  be  expressed  to  convey  as 
beneficial  owner  the  subject-matter  so  conveyed  by  his 
direction;  and  a  covenant  on  his  part' shall  be  implied 
accordingly. 

Under  subs.  1  the  covenant  implied  on  the  part  of  any  person 

conveying  relates  to  what  he  himself  conveys.    Under  this  subs,  the 

covenant  implied  on  the  jMirt  of  the  person  directing  applies  to 

what  another  conveys  by  his  direction.    The  same  result  would  be 

attained  by  making  him  convey  by  way  of  confirmation  as  beneficial 

owner. 

Old  practice  as     This  subs,  is  intended  to  apply  to  a  case  like  that  of  a  sale  by 

to  coyenanta     trustees  under  a  jwwer  by  the  direction  of  the  tenant  for  life.    Since 

by^tenant  for    ^^^  ^    j^    j^^  ^j^^  ^^^^^  ^^^  j.^^  ^jjl  generally  be  himself   the 

vendor.    The  old  practice  was  to  make  the  tenant  for  life  covenant 


On  conreyance 
by  direction 
of  beneficial 


owner. 
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generally  as  if  he  were  a  vendor  seised  in  fee.    Latterly  the  practice  S.  7. 

hns  been  to  confine  his  covenant  to  his  life  estate  only,  see  Dart,         — ~- 
7th  ed.,  571 ;  1  Dav.  Conv.,  5th  ed.,  97,  and  a  proviso  so  limiting  the  othehTtbans. 
covenant  and  operating  under  subs.  7  of  this  s.  should  be  added.  actions. 

(3.)  Where  a  wife  conveys  and  is  expressed  to  convey  (^^f^^^^^tf^ 
as  beneficial  owner,  and  the  husband  also  conveys  and  is  j^pHea  cove- 
expressed  to  convey  as  beneficial  owner,  then,  within  this  nants  in  con- 
section,  the  wife  shall  be  deemed  to  convey  and  to  be  husband  auU 
expressed  to  convey  by  direction  of  the  husband  as  wife, 
beneficial  owner;  and,  in  addition  to  the  covenant  im- 
plied on  the  part  of  the  wife,  there  shall  also  be  implied, 
first,  a  covenant  on  the  part  of  the  husband  as  the  person 
giving  that  direction,  and  secondly,  a  covenant  on  the 
part  of  the  husband  in  the  same  terms  as  the  covenant 
implied  on  the  part  of  the  wife. 

The  object  of  this  subs,  is  to  enable  covenants  on  the  part  of  the 
husband  to  bo  incorporated  where  husband  and  wife  convey. 

The  wife  may  convey  with  consent  of  the  husband,  the  husband  not 
conveying.  Then  the  covenant  is  by  the  wife  only,  to  the  effect  that 
notwithstanding  anything  done  by  her,  &c.,  or  any  one  through  whom 
she  derives  title  otherwise  than,  &c.  But  the  general  practice  is  for 
the  wife  to  convey,  and  the  husband  also  to  convey  and  to  confirm. 
In  that  case  the  wife  and  the  husband  should  each  be  expressed  to 
convey  as  beneficial  owner;  then,  within  this  subs.,  she  will  bo  deemed 
to  convey  by  the  direction  of  her  husband  as  beneficial  owner,  and  the 
three  following  covenants  will  be  implied  : — (1)  by  the  wife  as  bene- 
ficial owner  binding,  (a)  if  the  conveyance  is  made  before  1883,  her 
present  separate  property,  which  she  is  not  restrained  from  anticipating : 
see  Fihe  v.  Fitzgibhonf  17  Ch.  D.  454 ;  (6)  if  the  conveyance  is  made 
after  1882,  but  before  the  5th  of  December,  1893,  and  if  she  has  any 
such  separate  property  (but  not  otherwise :  see  Falliser  v.  Gurneyy 
19  Q.  B.  D.  519;  Stogdan  v.  Lee,  1891,  1  Q.  B.  661)  such  present 
separate  property,  and  also  her  future  separate  property  which  she 
is  not  restrained  from  anticipating :  M.  W.  P.  A.,  s.  1,  (3),  (4),  s.  19 ; 
but  not  property  acquired  by  her  when  not  under  coverture  :  Pelton 
Brothers  v.  Eanrison^  1891,  2  Q.  B.  422 ;  and  (c)  if  the  conveyance  is 
after  the  4th  of  December,  1893  (see  M.  W.  P.  A.,  1893),  all  her  present 
separate  property  and,  whether  she  has  any  present  separate  property 
or  not,  all  her  future  separate  property,  and  all  property  she  may  own 
while  discovert,  but  without  prejudice  to  any  restraint  on  anticipation ; 
(2)  by  the  husband  as  beneficial  owner ;  and  (3)  by  the  husband  in 
the  same  terms  as  the  covenant  implied  on  the  part  of  the  wife,  that 
is  in  effect,  that  notwithstanding  anything  done  by  her  or  by  any  one 
through  whom  she  derives  title  otherwise  than,  &c. 
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S.  7.  Where  a  married  woman  conveys  under  a  power  she  and  her  husband 

may  in  like  manner  each  be  expressed  to  convey  as  beneficial  owner, 

other^Trams-  ^^^^  *^®  three  covenants  above  mentioned  will  be  implied.    The 

ACTiONa      second  of  those  covenants  (being  the  first  of  the  husband's  covenants) 

will  not  be  of  importance,  but  his  second  covenant  corresponds  with 

Cow^j^for  the  usual  one  entered  into  by  him  in  similar  cases  independently  of 

this  Act. 

^!^r^^  Where  the  wife,  married  before  1883,  conveys  as  beneficial  owner 

womaii  COD-  '  '  '' 

veying  under    property  acquired  beneficially  by  her  after  1882,  the  concurrence  of  her 
a  power.  husband  is  no  longer  necessary,  as  be  takes  no  interest,  and  she  disposes 

Ai  to  wife's      of  it  as  A  feme  sole  (M.  W.  P.  A.,  s.  5) ;  nor  for  the  same  reason  is  it 
property  necessary  as  to  the  beneficial  interest  in  any  property  of  a  woman 

iSSS'^     *  ^^  married  after  1882,  ib,  s.  2. 

(4.)  Where  in  a  conveyance  a  person  conveying  is  not 
expressed  to  convey  as  bene6cial  owner,  or  as  settlor,  or 
as  trustee^  or  as  mortgagee,  or  as  personal  representative 
of  a  deceeised  person,  or  as  committee  of  a  lunatic  so 
found  by  inquisition,  or  under  an  order  of  the  Court,  or 
by  direction  of  a  person  as  beneficial  owner,  no  covenant 
on  the  part  of  the  person  conveying  shall  be,  by  virtue 
of  this  section,  implied  in  the  conveyance. 

A  conveyance  can  still  be  drawn  in  the  old  form.  The  character  in 
which  the  conveying  party  conveys  should  then  not  be  stated,  and 
covenants  can  be  inserted  in  express  words. 

(5.)  In  this  section  a  conveyance  includes  a  deed 
conferring  the  right  to  admittance  to  copyhold  or  cus- 
tomary land,  but  does  not  include  a  demise  by  way  of 
lease  at  a  rent,  or  any  customary  assurance,  other  than 
a  deed,  conferring  the  right  to  admittance  to  copyhold 
or  customary  land. 

Covenant  to         By  8.  2  (v.)  "  conveyance ''  includes  a  covenant  to  surrender.    The 
surrender  may  statutory  covenants  contained  in  this  s.  may  therefore  be  incorpomted 
co?en^t.  *       ^^  *^®  ^®®^  ^^  covenant,  but  they  cannot  be  incorporated  in  the  sur- 
render unless  it  is  under  seal.    They  may  also  be  incorporated  in  all 
cases  where  customary  or  copyhold  lands  can  be  dealt  with  as  free- 
holds, for  instance,  where  they  pass  by  bargain  and  sale  under  a  power 
in  a  will,  or  by  deed  and  admittance  by  virtue  of  the  S.  L.  A.,  1882,  or 
otherwise,  or  where  an  equity  is  conveyed. 
Covenant  in  a       As  to  the  covenants  for  lessor's  tiile  implied  by  law  in  a  lease,  see 
lease.  JSaynes  v.  Lloydy  1895,  1  Q.  B.  820 ;   2  Q.  B.  610 ;   Budd-Scott  v. 

Darnell,  1902, 2  K.  B.  351 ;  Jones  v.  Lavington,  1903,  1  K.  B.  263. 
And  as  to  the  usual  express  limited  covenant,  see  Woodfall,  L.  &  T., 
17th  ed.,  759  et  sej. 
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(6.)  The  benefit  of  a  covenant  implied  as  aforesaid     ss.  7, 8. 
shall  be  annexed  and  incident  to,  and  shall  go  with,  the    sales  and 
estate  or  interest  of  the  implied  covenantee,  and  shall  be  other  Trans- 

capable  of  being  enforced  by  every  person  in  whom  that        

estate  or  interest  is,  for  the  whole  or  any  part  thereof,  ^^^^'^^^1^  ^^^ 
from  time  to  time  vested. 

This  subs,  makes  all  covenants  implied  under  this  s.  run  with  the  Benefit  of 
land  so  as  to  be  enforceable  by  every  person  interested  under  the  i™pl»«d  core- 
conveyance,  as  to  whose  rights,  see  David  v.  5aWn,  1893, 1  Ch.  523,  ^  ^^^  ^.^jj*  * 
630-7,  540-1,  545-6 ;  but  a  person  deriving  title  under  the  implied  the  land, 
covenantee  cannot  sue  on  the  covenants  if  no  estate  passed  under 
the  conveyance  with  which  the  covenants  could  run  :  Onward  Bldg, 
Society  v.  Smithsotit  1893,  1  Cb.  1.    As  to  a  purchaser's  right  to  a 
chain  of  covenants,  see  Scott  v.  Alvarez,  1895, 1  Cb.  596,  606. 

See  further  as  to  covenants,  ss.  58-60  and  64. 

(7.)  A  covenant  implied  as  aforesaid  may  be  varied  or 
extended  by  deed,  and,  as  so  varied  or  extended,  shall, 
as  far  as  may  be,  operate  in  the  like  manner,  and  with 
all  the  like  incidents,  effects,  and  consequences,  as  if  such 
variations  or  extensions  were  directed  in  this  section  to 
be  implied. 

This  subs,  enables  provisions  to  be  inserted  modifying  the  statutory  Variation  of 
covenant  in  any  agreed  manner.    As  so  modified  it  will  be  equivalent,  '^^^tory 
in  effect,  for  the  purpose  of  rnnning  with  the  land  and  otherwise,  to  ^^^  made.  °^^ 
the  simple  statutory  covenant.    A  proviso  now  generally  used  limiting 
the  covenants  for  title  by  a  tenant  for  life  is  an  example  of  a  variation 
tmder  subs.  7,  and  is  a  valid  proviso  and  not  repugnant  to  the  cove- 
nant :  see  WiU%am$  v.  Hathaway,  6  Ch.  D.  544,  and  n.  to  subs.  2. 

(8.)  This  section  applies  only  to  conveyances  made 
after  the  commencement  of  this  Act. 


Execution  of  Purchase  Deed.  Execution  of 

Purchase  Deed, 

8. — (1.)  On  a  sale,  the  purchaser  shall  not  be  entitled  i^ight«  of  pur- 
to  require  that  the  conveyance  to  him  be  executed  in  his  execution.  ** 
presence,  or  in  that  of  his  solicitor  as  such ;  but  shall  be 
entitled  to  have,  at  his  own  cost,  the  execution  of  the 
conveyance  attested  by  some  person  appointed  by  him, 
^vho  may,  if  l^e  thinks  fit,  be  his  solicitor. 
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ss.  s,  9.         (2.)  This  section  applies  only  to  sales  made  after  the 
SxLESAVD   commencement  of  thb  Act. 

OTHBR  Trans-  o  /   n  /  t- •  \ 

ACTIONS.  See  8.  2  (v.)  (▼In.),  sup. 

——  The  B.  precludes  the  questions  raised  in  Viney  ▼.  Chaplin^  4  DrcWj 

Execution  of   237,  2  D.  &  J.  468;  Esaex  v.  Danidly  L.  R.  10  C.  P.  538;  and  ICx  p. 
Purchase  Vced.  ^j^-,^„;t«,  11  Ch.  D.  525.    It  is  applied,  by  L.  T.  A.  1807,  s.  9  (1), 
to  transfers  of  registered  land. 

Proiiuciion  and  Production  and  Safe  Cxistody  of  Tide  Deeds. 

Safe  Custody  of 

Title  Deeds.  9, — (1,)  Where  a  person  retains  possession  of  docu- 
menroT^rielit  ^®^*8,  and  gives  to  another  an  acknowledgment  in 
to  production,  writing  of  the  right  of  that  other  to  production  of  those 
taking  for'safe  documcnts,  and  to  deliverj  of  copies  thereof  (in  this 
custody  of  section  called  an  acknowledgment),  that  acknowledgment 
shall  have  effect  as  in  this  section  provided. 

(2.)  An  acknowledgment  shall  bind  the  documents  to 
which  it  relates  in  the  possession  or  under  the  control  of 
the  person  who  retains  them,  and  in  the  possession  or 
under  the  control  of  every  other  person  haying  possession 
or  control  thereof  from  time  to  time,  but  shall  bind  each 
individual  possessor  or  person  as  long  only  as  he  has 
possession  or  control  thereof ;  and  every  person  so  having 
possession  or  control  from  time  to  time  shall  be  bound 
specifically  to  perform  the  obligations  imposed  under 
this  section  by  an  acknowledgment,  unless  prevented 
from  so  doing  by  fire  or  other  inevitable  accident. 

(3.)  The  obligations  imposed  under  this  section  by  an 
acknowledgment  are  to  be  performed  from  time  to  time 
at  the  request  in  writing  of  the  person  to  whom  an 
acknowledgment  is  given,  or  of  any  person,  not  being  a 
lessee  at  a  rent,  having  or  claiming  any  estate,  interest, 
or  right  through  or  under  that  person,  or  otherwise 
becoming  through  or  under  that  person  interested  in  or 
affected  by  the  terms  of  any  document  to  which  the 
acknowledgment  relates. 

(4.)  The  obligations  imposed  under  this  section  by  an 
acknowledgment  are— 

(i.)  An  obligation  to  produce  the  documents  or  any  of 
them  at  all  reasonable  times  for  the  purpose  of 
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inspectioD^  and  of  comparison  with  abstracts  or        s.  9. 
copies  thereof,  by  the  person  entitled  to  request   salmand 
prodaction  or  by  any  one  by  him  authorized  in  other  Tbans- 

*^     .,.  1  ACTIONS. 

writing;  and  

(ii.)  An  obligation  to  prodace  the  documents  or  any  of  ^^^^^^^f 
them  at  any  trial,  hearing,  or  examination  in    nth  Deeds. 
any  court,  or  in  the  execution  of  any  commission, 
or  elsewhere  in  the  United  Kingdom,  on  any 
occasion  on  which  production  may  properly  be 
required,  for  proving  or  supporting  the  title 
or  claim  of  the  person  entitled  to  request  pro- 
duction, or  for  any  other  purpose  relative  to 
that  title  or  claim ;  and 
(iii.)  An  obligation  to  deliver  to  the  person  entitled 
to  request  the  same  true  copies  or  extracts, 
attested  or. unattested,  of  or  from  the  documents 
or  any  of  them. 
(5.)  All  costs  and  expenses  of  or  incidental  to  the 
gpecidc  performance  of  any  obligation  imposed  under 
this  section  by  an  acknowledgment  shall  be  paid  by  the 
person  requesting  performance. 

It  is  conceived  that  where  a  mortgagor  gives  an  acknowledgment  to  Mortgagor  and 
his  mortgagee,  it  is  unnecessary  to  vary  (under  subs.  13,  in/rd)  the  mortgagee, 
provbion  made  by  this  subs,  as  to  costs  and  expenses,  by  expressly 
giving  them  to  the  mortgagee,  or  adding  them  to  his  security.  The 
mortgagee,  though  liable,  in  case  the  deeds  get  into  other  haijids,  to  pay 
tbe  costs  and  expenses  in  the  first  instance,  would  be  entitled  to  add 
them  to  his  security  as  against  the  mortgaged  property,  on  general 
principles,  if  the  specific  performance  of  the  obligation  was  required 
for  the  purposes  of  his  security :  compare  N,  P.  B.  of  Eng,  v.  Qames, 
31  Ch.  D.  582 ;  and  see  contra,  Key  &  Elphinstone,  8th  ed.,  vol.  ii, 
61  (d). 

(6.)  An  acknowledgment  shall  not  confer  any  right  to 
damages  for  loss  or  destruction  of,  or  injury  to,  the 
documents  to  which  it  relates,  from  whatever  cause 
arising. 

This  B.  removes  certain  difficulties  as  to  covenants  for  production  Legal  right  to 
running  with  tbe  land,  and  makes  the  legal  right  to  production  co-ex-  production 
tensive  with  the  equitable  right,  as  to  which,  see  Fain  v.  Ayers,  2  Sim.  th^'^tUtable* 
&  St.  533,  Dart,  7th  ed.  ch.  ix.  s.  2 ;  ch.  xii.  s.  6.    Also  it  removes  the  right. 
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S.  9. 

Sales  and 
OTKKR  Trams- 

ACTIOXS. 

ProducUan  and 

iki/e  Custody  of 

Title  Deeds. 

Effect  of  s.  9. 


No  liability  to 
damages  where 
acknowledg- 
ment only 
given. 


Acknowledg- 
ment substi- 
tuted for 
covenant  to 
produce. 


persoDal  liability  of  the  original  covenantor  after  he  has  parted  with 
the  documents,  and  transfers  that  obligation  to  each  subsequent  pos- 
sessor, but  for  the  period  only  of  his  possession.  Thhi  personal  liability 
has  sometimes  compelled  a  covenantor  to  retain  documents  after  he 
had  ceased  to  be  interested  in  any  land  afifected  by  them,  or  else  to 
incur  the  expense  of  obtaining,  and  of  procuring  the  covenantee  to 
accept,  a  substituted  covenant.  A  person  retaining  documents  is  now 
enabled  to  give  (1)  an  acknowledgment  of  the  right  of  production,  and 
(2)  an  undertaking  for  safe  custody,  together  or  separately.  The 
first,  unlike  a  covenant  to  the  same  effect,  may  safely  be  given  by  a 
trustee  or  mortgagee.  He  can  always  produce  the  documents  while 
he  has  possession  of  them,  and  he  ceases  to  be  liable  after  he  has 
Xxirted  with  them.  He  should  only  give  the  acknowledgment  and  not 
the  undertaking :  see  n.  to  subs.  14.  An  ordinary  vendor  will  be  liable 
to  give  both  in  the  absence  of  special  contract.  As  to  the  right  of  the 
vendor  to  retain  documents,  see  V.  &  P.  A.,  s.  2,  r.  5. 

Subs.  6  expressly  excludes  all  liability  to  damages  for  loss  or 
destruction  where  an  acknowledgment  only  is  giveo.  The  liability  for 
damages  arises  only  upon  an  undertaking  under  subs.  9. 

(7.)  Any  person  claiming  to  be  entitled  to  the  benefit 
of  an  acknowledgment  may  apply  to  the  Court  for  an 
order  directing  the  production  of  the  documents  to  which 
it  relates,  or  any  of  them,  or  the  delivery  of  copies  of  or 
extracts  from  those  documents  or  any  of  them  toliim, 
or  some  person  on  his  behalf;  and  the  Court  may,  if  it 
thinks  fit,  order  production,  or  production  and  delivery, 
accordingly,  and  may  give  directions  respecting  the 
time,  place,  terms,  and  mode  of  production  or  delivery, 
and  may  make  such  order  as  it  thinks  fit  respecting  the 
costs  of  the  application,  or  any  other  matter  connected 
with  the  application. 

(8.)  An  acknowledgment  shall  by  virtue  of  this  Act 
satisfy  any  liability  to  give  a  covenant  for  production 
and  delivery  of  copies  of  or  extracts  from  documents. 

Where  by  general  law,  and  in  the  absence  of  special  contract,  a 
person  would  be  bound  to  give  a  covenant  for  production  and  delivery 
of  copies  (as  to  which  see  Sug.  Y.  &  P.,  14th  ed.,  Ch.  xi.  s.  6,  and 
Cooper  V.  Emery ^  1  Ph.  388),  subs.  8  enables  him  to  give  an  acknow- 
ledgment in  place  of  the  covenant,  but  does  not  compel  him  to  do  so. 
He  still  has  the  option  of  giving  a  covenant,  an  option  not  likely  to 
be  exercised,  as  the  covenant  creates  a  more  onerous  liability.  This 
s.  applies  only  to  liabilities  respecting  documents  incurred  after  1881 : 
see  subs.  14. 
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Where  a  conveyance  is  made  to  uses  the  acknowledgment  should,  s.  9. 

like  the  old  covenant  for  productioD,  he  made  to  the  grantee  to  uses.         

The  persons  interested  under  the  limitations  will  then,  as  **  claiming  oraBa^TaANS- 
any  estate,  &c.,  through  "  that  grantee  (see  suhs.  3)  he  entitled  to  the      actions. 

benefit  of  the  acknowledgment.  

Production  and 
Safe  Custody  of 

(9.)  Where  a  person  retains  possession  of  docaments    mie  Deeds. 
and  gives  to  another  an  undertaking  in  writing  for  safe  Where  convey- 
custody  thereof,  that  undertaking  shall  impose  on  the  ^1^,^^  ^ 
person  giving  it,  and  on  every  person  haying  possession 
or  control  of  the  documents  from  time  to  time,  but  on 
each  individual  possessor  or  person  as  long  only  as  he 
has  poasession  or  control  thereof,  an  obligation  to  keep 
the  documents  safe,  whole,  uncancelled,  and  undefaced, 
unless  prevented  from  so  doing  by  fire  or  other  inevitable 
accident. 

This  subs.,  as  compared  with  the  ordinary  covenant  for  production,  Liability  under 
operates  as  a  relief  to  the  person  bound  to  produce.    It  makes  him  undertaking  i« 
liable  for  damages  only  while  the  documents  are  in  his  possession,  oi^  P<»m9><»^ 
On  the  other  hand,  it  imposes  an  additional  liability  on  any  person  ^   ^' 
afterwards  acquiring  possession  of  the  documents,  makicg  him  liable 
in  damages  for  loss  or  destruction,  a  liability  not  necessarily  devolving 
on  him  under  the  ordinary  covenant  merely  by  reason  of  his  receiving 
the  documents  from  a  person  who  had  covenanted  for  safe  custody. 

(10.)  Any  person  claiming  to  be  entitled  to  the  benefit 
of  such  an  undertaking  may  apply  to  the  Court  to  assess 
damages  for  any  loss,  destruction  of,  or  injury  to  the 
documents  or  any  of  them,  and  the  Court  may,  if  it 
thinks  fit,  direct  any  inquiry  respecting  the  amount  of 
damages,  and  order  payment  thereof  by  the  person  liable, 
and  may  make  such  order  as  it  thinks  fit  respecting  the 
costs  of  the  application,  or  any  other  matter  connected 
with  the  application. 

An  application  to  the  Court  under  this  subs,  or  under  subs.  7  should  Application 
be  by  summons :  see  s.  69  (3).  under  acknow- 

As  to  the  question  of  damages,  see  Hornby  y.  Matcham,  16  Sim.  326,  J^^™^**^  **' 
and  Brown  v.  Setvdl,  11  Hare,  49.  In  James  v.  Bumsey,  11  Ch.  D.  ^^^  JJSde."* 
398,  the  mortgagor  was  held  entitled  to  an  indemnity,  but  not  to  Damages  for 
compensation.  losg  of  deeds. 

(11.)  An  undertaking  for  safe  custody  of  documents 

£ 
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s.  9.       shall  by  virtue  of  this  Act  satisfy  any  liability  to  give  a 
Sales  and   covenant  for  safe  custody  of  documents. 

OTIIBR  TrANS- 

AcrioNSL  See  note  to  subs.  8. 

Safe^^^l'ff  (12.)  The  rights  conferred  by  an  acknowledgment  or 
Titie  Deeds,  an  undertaking  under  this  section  shall  be  in  addition  to 
all  such  other  rights  relative  to  the  production,  or  inspec- 
tion, or  the  obtaining  of  copies  of  documents  as  are  not, 
by  virtue  of  this  Act,  satisfied  by  the  giving  of  the 
acknowledgment  or  undertaking,  and  shall  have  effect 
subject  to  the  terms  of  the  acknowledgment  or  under- 
taking, and  to  any  provisions  therein  contained. 

(13.)  This  section  applies  only  if  and  as  far  as  a  con- 
trary intention  is  not  expressed  in  the  acknowledgment 
or  undertaking. 

(14.)  This  section  applies  only  to  an  acknowledgment 
or  undertaking  given,  or  a  liability  respecting  documents 
incurred,  after  the  commencement  of  this  Act. 

Whether  trui-  The  covenant  for  production  of  documents  intended  to  be  superseded 
teea  should  |jy  ^jjjg  g^  imposed  two  obligations,  (1)  an  obligation  to  produce,  (2) 
takinz.  *  ^^  obligation  to  keep  safe.  The  first  could  be  enforced  by  8i)ecific 
performance,  but  the  remedy  on  the  second  >vas  damages  only.  The 
old  practice  vas  that  a  trustee  selling  did  not  give  any  covenant. 
Latterly  it  has  been  customary  for  him  to  give  a  covenant  limited  so 
*  as  to  bind  himself  personally  while  having  possession  of  the  documents, 
and  so  as  to  bind  the  same,  so  far  as  may  be,  in  the  hands  of  other 
persons,  **  but  so  as  not  to  create  any  further  liability,^'  or  "  so  as  not 
to  create  any  liability  for  damages."  With  this  limitation  inserted  it 
is  conceived  that  the  part  of  the  covenant  as  to  safe  keeping  should 
have  been  omitted,  the  limitation  of  liability  beiug  repugnant  and 
void  :  Williams  v.  JJathatoay,  G  Ch.  D.  544 ;  but  this  does  not  seem 
always  to  have  been  attended  to  in  the  precedent  books.  However 
this  may  be,  the  general  rule  is  that  a  trustee  does  not  covenant  except 
for  his  own  acts,  and  ought  not  to  be  asked  to  guarantee  the  safety  of 
documents  which  might  be  lost  without  his  personal  neglect,  as,  for 
instance,  by  his  solicitor  on  a  journey,  when  properly  removing  them. 
In  this  view  trustees  ought  only  to  give  an  acknowledgment  under 
this  8.  and  not  an  imdertaking.  If  they  give  an  undertaking  any 
damages  incurred  could  not,  it  is  apprehended,  in  the  absence  of  special 
provision,  be  recouped  to  them  out  of  the  part  of  the  trust  estate 
retained :  see,  however,  on  the  question  whether  trustees  should  give 
the  undertaking  as  well  as  the  acknowledgment,  37  Sol.  J.,  pp.  4,  73, 
78.  But  on  the  purchase  of  an  estate  with  deeds  bound  by  an  under- 
taking, the  liability  would  be  one  attached  by  law  to  the  estate,  and 
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la  a  proper  case  the  trustees  would  be  entitled  to  bo  recouped  any  loss.         S.  9. 
The  same  principle  applies  to  mortgagees.  "; — 

The  old  practice  was  to  take  the  covenant  for  production  of  docu-  qthe^xrans- 
ments  by  a  separate  deed,  and  not  to  include  it  in  the  conveyance.      actioxs. 
On  subsequent  dealings  it  was  kept  off  the  abstract,  and  no  oppor-         — ;— 
tunity  was  given  for  making  requisitions  as  to  the  documents  men-  ^^^*V^  f 
tloned  in  the  covenant.    Having  regard  to  the  Act,  22  &  23  Vict.  c.    j'-^^  Deeds/ 
35,  8.  24,  it  is  conceived  that  a  solicitor  cannot  now  safely  omit  giving  j^cknowlede- 
an  abstract  of  a  document  of  oven  date  with  the  conveyance  commencing  mentor  under- 
a  title.  toking  mar  be 

Under  the  C.  A.,  s.  3  (3),  when  a  conveyance  becomes  a  root  of  title  ^"^^"'^•g^J"  ^^*® 
any  requisition  as  to  prior  documents  is  precluded,  and  there  is  there- 
fore no  special  reason  for  giving  an  undertaking  by  a  separate  writing 
unless  the  schedule  of  documents  would  make  the  conveyance  incon- 
veniently long,  but  it  seems  best  so  to  give  it,  and  if  so  given  it  can  be 
destroyed  when  production  has  ceased  to  be  of  importance. 

A  separate  writing,  under  hand  only,  should  bear  a  sixpenny  agree-  Stamp  on  an 

ment  stamp.    Though  not  a  document  clearly  inoluded  in  the  Stamp  acknowledg- 
4   i.   'i.      •  Vi.  V    1.  ij  A    t.    •       ir    L  L  *^  ment  or  uniler- 

Act,  It  might  be  held  to  be  m  efifect  an  agreement.  takine. 

^1     An  acknowledgment  and  undertaking  being  substituted  for  a  cove-  g^nense  h\- 

nant,  the  expense  will  be  borne  by  the  person  who  would  pay  for  the  whom  to  be 

covenant  (see  V.  &  P.  A.  s.  2,  r.  4),  but,  besides  the  stamp,  the  expense  borne. 

will  in  any  case  be  no  more  than  the  mere  cost  of  making  out  a  schedule 

of  documents. 

The  liability  of  a  person  giving  an  acknowledgment  or  undertaking  No  indemnity 

ceases  when  the  documents  are  delivered  over,  and  attaches  to  the  ^eq^ired  on 

QeiiT'erv  orer 
person  receiving  them.    Therefore  no  indemnity  need  bo  taken  on 

delivery  over,  but  it  is  conceived  that  they  must  be  properly  delivered 

over,  that  is  to  say,  to  a  person  having  an  interest  in  the  property  to 

which  they  relate. 

The  acknowledgment  or  undertaking  must  be  given  by  a  person  S.  only  applies 
who  retains  the  documents,  i.e.  who  actually  has  possession  of  them.  *<>  P«"om 
Therefore  where,  as  sometimes  happens  on  a  sale  of  property  in  mort-  having  i>os- 
gage,  the  mortgagor  and  mortgagee  are  required  to  place  themselves  session  of 
under  an  obligation  for  production,  the  obligation  by  the  mortgagee  documents, 
being  limited  to  the  period  durins;  which  he  has  possession,  he  alone 
can  give  an  acknowledgment.     The  mortgagor  does  not  retain  the 
deeds^  and  his  obligation  is,  not  to  produce,  but  to  procure  production, 
and,  if  required,  must  be  provided  for  by  covenant  in  the  old  form  : 
lie  Pursell  &  Deakin,  AV.  N.,  1893, 152.    It  is  wrong  to  make  tho 
mortgagor  in  such  a  case  give  an  undertaking  for  safe  custody.    His 
undertaking  has  no  operation  under  this  Act.     It  operates  as  an 
unqualified  ordinary  contract  for  safe  custody,  and  renders  him  liable 
for  loss  or  destruction  of  the  deeds  after  he  has  ceased  to  have  any 
interest  in  them,  and  the  person  to  whom  it  is  given  has  not  the 
benefit  of  subs.  10  of  this  s. 

Under  s.  16,  in/,,  a  mortgagee,  under  a  mortgage  made  after  1881,  Prod  action  by 
is  bound  to  produce  the  deeds  in  his  custody  or  power  to  any  person  mortgngee. 
entitled  to  redeem,  and  to  permit  him  to  take  copies  or  abstracts. 

£2 
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SS.  9, 10.         As  to  the  terms  on  which  an  equitable  tenant  for  life,  as  between 

himself  and  his  trustees,  is  entitled  to  custody  of  title  deeds,  see  Be 

^ifJ^T^^^    Bumahy,  42  Ch.  D.  621 :   Rt  Wythes,  1893,  2  Ch.  369  ;  Rt  Newen, 
AmL'r""  1894,  2  Cb.  297. 

Production  and 
Safe  Custodt/  of 

Z'*''^'-  III-Leases. 

Custody  of 

e^taWe  10.— (1-)  Rent  reserved  by  a  lease,  and  the  benefit 

tenant  for  life,  of  every  Covenant  or  provision  therein  contained,  having 
Leases,  reference  to  the  subject-matter  thereof,  and  on  the 
Rent andbene- lessee's  part  to  be  obscrvcd  or  performed,  and  every 
fit  of  lessee's  condition  of  re-entry  and  other  condition  therein  con- 
run  with  tained,  shall  be  annexed  and  incident  to  and  shall  go 
reversion.;       ^it]^  ^Jjq  rcvcrsionary  estate  in  the  land,  or  in  any  part 

thereof,  immediately  expectant  on  the  term  granted  by 
the  lease,  notwithstanding  severance  of  that  reversionary 
estate,  and  shall  be  capable  of  being  recovered,  received, 
enforced,  and  taken  advantage  of  by  the  person  from 
time  to  time  entitled,  subject  to  the  term,  to  the  income 
of  the  whole,  or  any  part,  as  the  case  may  require,  of  the 
land  leased. 

(2.)  This  section  applies  only  to  leases  made  after  the 
commencement  of  this  Act. 

Agreement  for  Wbether  this  section  applies  to  an  agreement  for  a  lease,  of  which 
a  lease.  Fpecific  performance  could  be  obtained,  ju.,  Manchester  Brewing  Go, 

V.  Coombs,  1901,  2  Ch.  608,  619. 
Registered  It  is  doubtful  whether  a  registered  chargee  not  having  any  estate 

chargee.  could  take  advantage  of  this  s.    The  provisions  of  the  L.  T.  A.,  s.  25 

only  enable  him  to  enter  for  limited  purposes. 
"  Benefit  of . . .      It  seems  a  conveyance  of  the  reversion  does  not  pass  the  right  to 
condition^of      forfeit  for  condition  already  broken:  Hunt  v.  Bishopy  8  Ex.  675; 
re-entry.  ^^^^  ^  Bemnantf  9  Ex.  635 ;  Jenkins  v.  Jones,  9  Q.  B.  D.  128, 131 ; 

Cohen  v.  Tannar,  1900,  2  Q.  B.  609 ;  but  see  Challis,  R.  P.  p.  67  (n), 

2nded. 
Beneficial  This  s.  gives  to  the  "  person  entitled  to  the  income,"  that  is,  the 

owner  as  well  i^eneficial  owner,  as  well  as  the  legal  reversioner,  the  right  to  sue.  It 
sioner  entitled  ^^  gives  a  mortgagee  in  possession  the  right  to  sue  on  the  lessee^s 
to  sue.  covenants  in  a  lease  made  under  s.  18  of  this  Act  by  the  mortgagor : 

Munidpdl  ike.  Building  Soc,  v.  Smith,  22  Q.  B.  D.  70. 
As  to  some  of  the  diflBculties  provided  against  by  this  s.  see  Green" 

away  v.  Hart,  14  Com.  B.  340;  Tdlowly  v.  Gower,  11  Exch.  274. 
As  to  the  right  of  one  tenant  in  common  of  the  reversion  to  sue 

alone,  see  Robots  v.  Holland,  1893, 1  Q.  B.  665. 
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And  as  to  apx>ortiomneDt  of  reDt  and  covenants  on  severaoce  of  the    SS.  10, 11. 

reversionary  estate,  by  assignment  or  surrender,  sea  Mayor  of  Swansea         

V.  Thomas,  10  Q.  B.  D.  48  ;  Baynton  v.  Morgan,  21  Q.  B.  D.  101,  and       Leases. 
on  appeal,  22  Q.  B.  D.  74.    These  cases  seem  to  lead  to  the  conclusion  Apportion- 
that  where  the  reversion  is  severed  and  the  rent  is  properly  appor-  ment. 
tioned  the  lessee  is  legally  bonnd  by  such  apportionment  though  he 
has  not  assented,  and  then  s.  12,  post,  apportions  the  condition  of 
re-entry. 

As  to  the  cases  in  which  the  benefit  of  covenants  by  lessees  ran  wiili 
the  reversion  prior  to  this  Act,  see  Spencer's  Case,  and  notes,  1  Smith, 
L.  C,  11th  cd.,  55  et  seq. 

And  as  to  the  case  of  the  grant  of  a  mere  easement  for  a  term,  Lease  of 
sec  Martyn  v.  Williams,  1  H.  &  N.  817 ;  Booper  v.  Clark,  L.  K.  cwemeut 
2  Q.  B.  200 ;  Lord  Eastings  v.  K  E,  By.  Co,,  1899,  1  Ch.  G5G ;  1900, 
A.  C.  260. 

U. — (1.)  The  obligation  of  a  covenant  entered  into  by  Obligation  of 
a  lessor  with  reference  to  the  subject-matter  of  the  lease ^^ lolnm 
shall,  if  and  as  far  as  the  lessor  has  power  to  bind  the  with  reversion. 
reversionary  estate  immediately  expectant  on  the  term 
granted  by  the  lease,  be  annexed  and  incident  to  and 
shall  go  with  that  reversionary  estate,  or  the  several 
parts  thereof,  notwithstanding  severance  of  that  rever- 
sionary estate,  and  may  be  taken  advantage   of  and 
enforced  by  the  person  in  whom  the  term  is  from  time  to 
time  vested  by  conveyance,  devolution  in  law,  or  other- 
wise ;  and,  if  and  as  far  as  the  lessor  has  power  to  bind 
the  person  from  time  to  time  entitled  to  that  rever- 
sionary estate,  the  obligation  aforesaid  may  be  taken 
advantage    of   and     enforced    against    any    person    so 
entitled. 

(2.)  This  section  applies  only  to  leases  made  after  the 
commencement  of  this  Act. 

This  s.  makes  legally  binding  on  the  successors  in  title  of  a  person  Lessor's  core- 
who  grants  a  lease  under  a  power,  all  covenants  which,  as  against  the  '**^**  ***  leasei 
remainderman,  the  grantor  has  power  to  enter  into ;  see  Wilson  ▼.  "°  ^^  powers. 
Queen's  Club,  1891,  3  Ch.  522,  where,  however,  ttis  s.  was  not 
expressly  referred  to. 

This  s.  does  not  alter  the  old  law  as  to  the  class  of  covenants  the  Covenants 
burden  of  which  run  with  the  reversion :  Davis  v.  Town  Properties  <fcc.,  running  with 
1903, 1  Ch.  797.  *^®  reversion. 

A  lessor  who  has  assigned  his  reversion  remains  liable  upon  his 
express  covenants,  running  with  the  reversion  :  Stttart  v.  Joy,  1901, 
1  K.  B.  362. 
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SS.  11,  12. 


ing  the  legal 
reversioner. 


As  to  the  cases  in  which  the  obligation  of  covcDants  by  lessors  ran 

, with  the  reversioQ  before  this  Act,  see  Spencer's  Case,  and  notes  ubi 

*      sup.    As  to  a  covenant  for  renewal,  see  MuUer  v.  Strafford^  lUOl, 

1  Ch.  54,  and  the  Irish  cases  there  cited.  As  to  the  obligation  of 
covenants  running  with  the  land,  generally,  see  note  to  s.  58 ;  and 
Ecdes  V.  Mills,  1898,  A.  C.  360. 

This  8.  necessarily  does  not  apply  to  cases  where  the  covenants  are 
not  severable  in  their  nature,  or  are  not  attributable  to  particular  parts 
of  the  demised  property. 
Principle  of  The  two  preceding  ss.  e£fect  a  considerable  extension  of  the  prin- 

^^34*°*  te  d  d  ^^^^®  ^^  *^®  ^^^  ^^  ^®°'  ^'  ^'  ^^'  ^*^«reby  the  benefit  of  a  covenant 
to  leases  bind-  ^^  annexed  to  the  reversion :  see  Lord  Hastings  v.  N,  E,  By,  Co,, 
'  1898,  2  Ch.  G74 ;  1899, 1  Ch.  65G  ;  1900,  A.  C.  2G0.  In  oracr  to  be 
within  that  Act,  the  covenant  must  have  been  entered  into  with  the 
owner  of  the  legal  reversion,  so  that  in  a  lease  under  a  power  reserved 
to  the  mortgagor  by  the  mortgage  deed,  a  covenant  by  the  lessee  with 
the  mortgagor  did  not  ruu,but  was  a  covenant  in  gross,  the  mortgagor 
not  being  the  legal  reversioner.  But  the  Act  8  <&  0  Vict.  c.  lOG,  s.  5, 
enabled  the  lessee  to  covenant  with  the  mortgagee  though  not  a  party 
to  the  lease,  so  that  a  covenant  properly  framed,  that  is  with  the  mort- 
gagor, *'  and  other  the  person  entitled  to  the  reversion,'*  would  after 
that  Act  run  with  the  legal  reversioo.  Now,  under  s.  10  of  this  Act^ 
wherever  there  is  a  legal  reversion,  that  is,  where  a  lease  is  made  by 
means  of  an  ordinary  power  or  a  statutory  power  as  under  s.  18  of  this 
Act^  or  under  the  S.  L.  A.,  1882,  enabling  a  legal  term  to  be  carved 
out  of  the  reversion,  the  lessee^s  covenants,  whether  so  expressed  or 
not,  are  annexed  to  and  run  with  the  reversioo,  and  are  no  longer 
covenants  in  gross. 

So  under  s.  11  the  covenants  of  a  lessor  who  has  power  to  bind  the 
reversionary  estate,  will  run  with  it,  and  bind  the  reversioner,  though 
the  lessor  be  tenant  for  life  only,  or,  as  mortgagor,  be  entitled  only  to 
an  equitable  interest. 

Where  a  mortgagor,  not  having  power  to  bind  the  mortgagee,  grants 
a  lease,  no  legal  term  is  created,  and  there  being  consequeutly  no 
reversion,  ss.  10^  11,  and  12  do  not  apply.  If,  however,  the  mort- 
gagee rcconvey  to  the  mortgagor,  the  lease  becomes  good  :  see  notes  to 
Spencer's  Case,  sup,,  95-97  ;  Webb  v.  Austin,  7  M.  &  Gr.  701 ;  Sturgeon 
V.  Wingfield,  15  M.  &  W.  224 ;  Cutkbertson  v.  Irving,  G  H.  &  N.  135; 
but  the  lease  is  not  binding  on  a  purchaser  from  both  unless  the  sale 
is  expressly  subject  thereto :  Downe  v.  Thompson,  9  Q.  B.  1037. 


Apportion-  12. — (1.)  Notwithstanding  the  severance  by  convey- 

inent  of  con-  j  .  i  •  /»   .  i_  •  .    . 

ditions  on        ance,  surrender,  or  otherwise,  of  the  reversionary  estate 

severance,  &c,  Jq  any  land  comprised  in  a  lease,  and  notwithstanding 

the  avoidance  or  cesser  in  any  other  manner  of  the  term 

granted  by  a  lease  as  to  part  only  of  the  land  comprised 

therein,  every  condition  or  right  of  re-entry,  and  every 
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other  condition,  contained  in  the  lease,  shall  be  appor-    ss.  12, 13. 
tioned,  and  shall  remain  annexed  to  the  severed  parts  of      leases, 

the  revereionary  estate  as  severed,  and  shall  be  in  force        

with  respect  to  the  term  whereon  eacli  severed  part  is 
reversionary,  or  the  term  in  any  land  which  has  not  been 
surrendered,  or  as  to  which  the  term  has  not  been 
avoided  or  has  not  otherwise  ceased,  in  like  manner  as 
if  the  land  comprised  in  each  severed  part,  or  the  land 
as  to  which  the  term  remains  subsisting,  as  the  case  may 
be,  had  alone  originally  been  comprised  in  the  lease. 

(2.)  This  section  applies  only  to  leases  made  after  the 
commencement  of  this  Act. 

The  22  &  23  Vict.  c.  35,  s.  3,  provides  ia  favour  of  au  assigDoe  (but  Application  of 
not  of  the  lessor),  for  the  apportionment  of  conditions  of  re-entry  where  ^^^'  ^* 
the  reversion  upon  a  lease  is  severed,  and  the  rent  or  other  reservation 
is  legally  apportioned.  This  s.  of  the  present  Act  provides  for  the 
apportionment  of  every  condition  in  a  lease,  whicli  is  in  its  nature 
apportionable,  and  includes  the  case  of  the  avoidance  or  cesser  in  any 
manner  of  the  term  granted  by  the  lease  as  to  part  only  of  the  land 
comprised  therein.  As  to  the  old  law,  see  Brooke's  Abridgment  *'  Con- 
ditions," 193 ;  Winter's  Case,  Dyer,  308  b, ;  Britman  v.  Stanford^ 
Owen,  41. 

13. — (1.)  On  a  contract  to  grant  a  lease  for  a  term  of  On  sub-demise 
years  to  be  derived  out  of  a  leasehold  interest,  with  a  ^^^  reJlwion 
leasehold  reversion,  the  intended  lessee  shall  not  have  not  to  be  re. 
the  right  to  call  for  the  title  to  that  reversion,  ^^^^^  ' 

(2.)  This  section  applies  only  if  and  as  far  as  a  contrary 
intention  is  not  expressed  in  the  contract,  and  shall  have 
effect  subject  to  the  terms  of  the  contract  and  to  the 
provisions  therein  contained. 

(3.)  This  section  applies  only  to  contracts  made  after 
the  commencement  of  this  Act. 

This  8.  is  supplementary  to  s.  3  (1),  and  to  the  V.  &  P.  A.,  s.  2, 
r.l. 

The  effect  of  this  s.,  together  with  s.  2,  r.  1,  of  the  V.  &  P.  A.,  on  a  What  title  to 
contract  to  grant  a  lease,  is  as  follows : —  be  shown  hj 

By  the  V.  &  P.  A.,  under  a  contract  to  grant  a  lease  for  a  term  of  ^^^^^^^^^ 
years,  the  intending  lessee —  leasing, 

(1)  Cannot,  whether  the  intending  lessor  be  freeholder  or  leaseholder, 
call  for  the  title  to  the  freehold, 
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as.  13,  14. 
Leases. 


(2)  But  can,  if  the  iatending  lessor  be  a  leaseholder,  call  for  his  lease 

and  the  title  thereto. 
By  the  above  s.  13  the  intending  lessee 

(3)  Cannot,  where  the  intending  lessor  bolds  by  under-lease,  call  for 

the  title  of  the  superior  leasehold  reyeraion  on  such  under- 
lease. 
In  contradistinction  to  a  freeholder,  the  leaseholder  is  still  left  under 
liability  to  show  his  own  lease  and  his  title  thereto :  see  Oosling  v. 
Woo?/,  1893, 1  Q.  B.  39 ;  better  reported,  41  W.  K.  106 ;  68  L.  T.  89. 
This  is  in  accordance  with  the  usual  practice,  though  probably  a  lessee 
at  a  rack  rent  seldom  calls  for  his  lessor's  title :  see  Clayton  v.  Leech, 
41  Ch.  D.  103, 105, 106.  The  freeholder  almost  invariably  bars  him- 
self from  showing  his  own  title  on  granting  a  lease,  but  a  leaseholder 
does  not  generally  do  so* 


Forfeiture, 

Restrictions  on 
and  relief 
against 
forfeiture  of 
leases. 


C.  A.,  1892. 


Contents  of 
notice. 


Reversion  in 
mort^aj^e, 


Forfeiture, 

14. — (1.)  A  right  of  re-entry  or  forfeiture  under  any 
proviso  or  stipulation  in  a  lease,  for  a  breach  of  any 
covenant  or  condition  in  the  lease,  shall  not  be  enforce- 
able, by  action,  or  otherwise,  unless  and  until  the  lessor 
serves  on  the  lessee  a  notice  specifying  the  particular 
breach  complained  of  and,  if  the  breach  is  capable  of 
remedy,  requiring  the  lessee  to  remedy  the  breach,  and, 
in  any  case,  requiring  the  lessee  to  make  compensation 
in  money  for  the  breach,  and  the  lessee  fails,  within  a 
reasonable  time  thereafter,  to  remedy  the  breach,  if  it  is 
capable  of  remedy,  and  to  make  reasonable  compensation 
in  money,  to  the  satisfaction  of  the  lessor,  for  the  breach. 

This  s.  must  be  read  with  C.  A.,  1892,  ss.  2-5. 

As  to  service  of  notice,  see  s.  67,  and  Qentle  v.  Faulkner,  1900,  2 
Q.  B.  267. 

**  Or  otherwise,"  ue.  by 'peaceable  entry ;  Be  Biggs,  1901, 2  K.  B,  16. 

The  notice  should  so  specify  the  breach  as  to  show  the  tenant  what 
to  do  to  remedy  it :  Fletcher  v.  Nokes,  1897,  1  Ch.  271 ;  Be  Serle, 
1898,  1  Ch.  652;  Horsey  Estate,  Ltd.  v.  Steiger,  1899,  2  Q.  B.  79. 
And  a  notice,  vague  as  to  some  breaches,  but  speci6c  as  to  others,  is 
bad :  Be  Serle ;  but  a  notice  is  not  bad  became  some  of  the  alleged 
breaches  have  never  taken  place  :  Pannellv,  City  of  London  Brewery 
Co,,  1900, 1  Ch.  496. 

A  reasonable  interval  must  elapse  after  service  of  notice,  and  before 
action  :  Horsey  Estate,  Ltd,  v.  Steiger,  sup. 

Where  the  lease  was  before  the  Act  and  there  was  a  legal  mortgage 
of  the  reversion,  it  was  held  that  the  notice  under  this  s.  must  be 
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given  by  the  mortgagee  :  Matthews  v.  Usher^  1900,  2  Q.  B.  535  ;  but,        s.  14. 

if  the  lease  is  made  after  the  Act,  either  before  the  mortgage,  or  by  the         

mortgagor  under  s.  18,  then  the  mortgagor  while  in  possession  can       Lbases. 
enforce  the  right  of  re-entry  (s.  10),  and  is,  it  is  conceived,  the  proper     ^^feiture, 
person  to  give  the  notice  under  this  s. 

Where  breach  continues— e.^.  of  a  covenant  to  repair — an  acknow-  Continuing 
lodgment  of  the  tenancy  after  notice  does  not  render  a  fresh  notice  breach, 
necessary :  Fenton  v.  Bamett,  1898,  1  Q.  B.  276,  A  notice  stating 
the  breach  of  a  covenant  to  erect  buildings  within  a  specified  time,  but 
omitting  to  state  the  breach  of  a  covcnaut  to  keep  the  buildings  in 
repair  is  insufficient,  if  the  breach  of  the  building  covenant  has  been 
waived  by  acceptance  of  rent :  Jacob  v.  Douni,  1900,  2  Ch.  156 ;  but 
the  lessor  could  rely  on  the  C3ntinuing  breach  of  the  repairing  cove- 
nant on  giving  notice  thereof:  S.  C. 

An  assignee  of  a  lease  is  entitled  to  the  benefit  of  this  s.  {Cronin  v.  Assignee  of 
Sogers,  1  Cab.  Sc  EIL  348),  but  not  an  under-lessee  as  against  the  lease, 
superior  landlord  :   Burt  v.  Gray,  1891,  2  Q.  B.  98  ;    Cresswell  v. 
Davidson,  56  L.  T.  811 ;  see  now,  however,  C.  A.,  1892,  s.  4. 

This  8.  does  not  apply  to  an  agreement  for  a  lease  where  there  is  no  Agreement  for 
present  title  to  specific  performance  :  Ayling  v.  Mercer,  W.  N.,  1885,  *  lease, 
p.  166 ;  Sioain  v.  Ayres,  20  Q.  B.  D.  585,  21  t6.  289 ;  Coatsworth  v. 
Johnson,  55  L.  J.  Q.  B.  220  ;  hut  it  doe^  apply  where  there  is  such  a 
title  :  Swain  v.  Ayres,  21  Q.  B.  D.  at  pp.  292-3 ;  Lowther  v.  Ueaver, 
41  Ch.  D.  248,  pp.  260, 261 ;  Strong  v.  StHnger,  W.  N.,  1889,  p.  135 ; 
and  see  C.  A.,  1892,  s.  5. 

Semhle  this  s.  even  as  extended  by  the  C.  A.,  1892,  s.  5,  does  not  Tenancy 
apply  to  a  mere  tenancy  agreement :   Charrington  &  Co.  v.  Camp,  agreement. 
1902, 1  Ch.  386. 

A  notice  under  this  s.  is  sufficiently  served  on  an  assignee  if  ad-  Service  of 
dressed  to  the  original  lessee  and  all  others  whom  it  may  concern  and  notice, 
served  on  the  occupier  :  Cronin  v.  Bogers,  1  Cab.  &  £11.  348 ;  and 
see  s.  67. 

In  North  London  Land  Co.  v.  Jacques,  32  W.  R.  283,  W.  N.,  1883,  Informal 
187,  the  lessor^s  notice  was  informal  in  not  requiring  the  lessee  to  <^otice. 
remedy  the  breach,  and  though  judgment  had  been  actually  recovered 
in  an  undefended  action  against  the  lessee  the  equitable  mortgagees  of 
the  lessee  were  held  entitled  to  relief ;  but  in  Lock  v.  Fearce,  1893,  2 
Ch.  271*  it  was  held  that  if  the  lessor  does  not  want  compensation,  he 
is  not  bound  to  ask  for  it. 

The  compensation  claimed  is  measured  by  the  breach,  only  where  Amount  and 
the  breach  cannot  be  remedied.    No  separate  remedy  ii  given  for  recovery  of 
recovering  the  compensation  claimed,  so  that  a  landlord  giving  notice  compensation, 
to  repair  under  a  covenant  to  repair  cannot  under  this  s.  recover  his 
surveyor's  charges  or  his  solicitor's  costs,  see  Skinners*  Co.  v.  Knight,  Sarrejor's 
1891,  2  Q.6. 542,  and  if  the  notice  is  complied  with  there  is  no  breach  charges. 
of  covenant ;  but  see  now  C.  A.,  1892,  s.  2. 

As  to  the  appointment  of  a  receiver  to  preserve  the  property  pendente  Receiver. 
lite,  see,  Charrington  dt  Co,  v.  Camp,  sup. 
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s.  14.  (2.)  Where  a  lessor  is  proceeding,  by  action  or  other- 

Lkases.      ^^^^>  ^  enforce  such  a  right  of  re-entry  or  forfeiture,  the 

.  —       lessee  may,  in  the  lessor's  action,  if  any,  or  in  any  action 

^/^'    ^-    brought  by  himself,  apply  to  the  Court  for  relief;  and 

the  Court  may  grant  or  refuse  relief,  as  the  Court,  having 

regard  to  the  proceedings  and  conduct  of  the  parties 

under  the  foregoing  provisions  of  this  section,  and  to  all 

the  other  circumstances,  thinks  fit ;  and  in  case  of  relief 

may  grant  it  on  such  terms,  if  any,  as  to  costs,  expenses, 

damages,  compensation,  penalty,  or  otherwise,  including 

the  granting  of  an  injunction  to  restrain  any  like  breach 

in  the  future,  as  the  Court>  in  the  circumstances  of  each 

case,  thinks  fit. 

It  The  Court "  **  The  Court,"  *.e.  the  High  Court :  see  Lock  v.  Pearoe^  1893,  2  Ch. 
271. 

Lessee's  action.  I^  ^^  lessor's  actioQ  is  in  Q.  B.  D.,  the  lessee  can  apply  in  that 
action,  notwithstanding  s.  69  (1) :  Cholmdey's  School  v.  Sewell,  1893, 
2  Q.  B.  254. 

If  there  is  no  action  by  the  lessor,  or  the  lessor's  action  is  in  the 
County  Court,  the  lessee's  application  must  be  by  action  in  the  Ch.  D. 
of  the  High  Court  instituted  by  writ,  not  by  originating  summons  : 
Lock  V.  FearcCy  sup, 

I^clicf.  '^^^  tenant  can  only  obtain  relief  under  this  s.  before  the  landlord 

has  re-entered  :  Quilter  v.  Mapleaon,  9  Q.  B.  D.  672, 675, 676  ;  Rogers 
V.  Rice,  1892, 2  O).  170 ;  but  if  he  has  applied  for  relief  before  re-entry, 
that  is  enough  :  Lock  v.  Pearce,  1892,  2  Cb.  328,  332 ;  and  it  seems 
doubtful  if  he  can  recover  damages ;  see  Coatsuuorth  y.  Johnson,  55 
L.  J.  Q.  B.  220.  Relief  was  refused  in  Scott  v.  Brown,  W.  N.,  1884, 
209,  51  L.  T.  746 ;  see  also  Lock  v.  Pearce,  sup,  Ic  was  granted 
upon  terms  in  Quilter  v.  Mapleson,  sup, ;  in  North  London  Land  Co. 
V.  Jacques,  32  W.  B.  283,  W.  N.,  1883, 187  ;  in  Bmvd  v.  Frekt,  W.  N., 
1884,  47  ;  in  Mitchison  v.  Thomson,  1  Cab.  &  Ell.  72  ;  and  in  Batson 
y.  London  S.  Board,  69  J.  P.  9 ;  and  the  time  fixed  by  the  order  of 
relief  for  complying  with  the  terms  was  subsequently  extended  in 
Gaze  V.  London  Drapery  Stores,  44  Sol.  J.  722. 

What  relief  Before  this  Act  no  relief  could  have  been  obtained  against  the  right 

before  this  Act.  of  re-entry  for  breach  of  covenant  in  a  lease,  except  in  the  case  of  a 
covenant  for  payment  of  rent :  Hill  v.  Barclay,  18  Ves.  56  ;  Brace- 
bridge  V.  Buckley,  2  Price,  200 ;  Nokes  v.  Oibhon,  3  Drew.  681  ; 
Howard  v.  Fanshawe,  1895,  2  Ch.  581 ;  or  except  in  cases  of  accident 
or  surprise  :  Hill  v.  Barclay,  at  p.  62 ;  or  under  special  circumstances 
enabling  a  Court  of  Equity  to  grant  relief:  Bamford  v.  Creaky,  3  Giff. 
675  ;  Bargent  v.  Thomson,  4  Giff.  473 ;  Hughes  v.  Metrop,  R,  Co,, 
2  App.  Cas.  439 ;   Barrow  v,  Isaacs,  1891,  1  Q.  B.  417 ;   Eastern 


Leases. 
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Telegraph  Co.  v.  Dent,  1899, 1  Q.  B.  835.  Under  22  &  23  Vict.  c.  3,  S.  14. 
8s.  4-9,  Courts,  of  Equity  had  power  to  grant  relief  in  certain  cases  of 
forfeiture  for  omission  to  insure  against  fire.  That  power  was  ex- 
tended to  Courts  of  Common  Law  by  the  Common  Law  Procedure  Forfeiture. 
Act,  1860  (23  &  24  Vict.  c.  12G),  s.  2.  These  enactments  are  repealed 
by  this  Act  (see  subs.  7  of  this  s.)  ;  but  by  subs.  8  the  relief  against 
forfeiture  for  non-payment  of  rent,  which  extends  to  an  under-lessee 
{Doe  V.  Byron^  1  Com.  B.  623),  is  left  imtouched.  As  to  this  relief 
at  common  law,  see  the  C.  L.  P.  Act,  1852,  15  &  16  Vict,  c,  76,  s. 
212,  and  the  C.  L,  P.,  1860,  23  &  24  Vict.  c.  126,  s.  1. 

The  Act  gives  no  guide  for  estimating  the  penalty  to  be  imposed  on  How  damages 
the  lessee  :  and  see  Ltpla  v.  Rogers,  1893, 1  Q.  B.  31.    Where  there  »"  *•<>  ^ 
has  been  a  breach  of  a  covenant  to  insure,  but  no  loss,  it  is  difficult  to 
say  what  sum  should  be  paid  to  the  landlord.    The  probability  is  that 
the  only  penalty  will  bo  costs :  Quitter  v.  Mapleson,  9  Q.  B.  D.  678. 

The  measure  of  damages  for  non-repair  is  not  necessarily  the  same 
under  an  under-lease  as  under  a  lease  :  Ehbetts  v.  Conquest^  1895,  2 
Ch.  377  ;  1896,  A.  C.  494, 

(3.)  For  the  purposes  of  this  section  a  lease  includes 
an  original  or  deriyative  under-lease^  also  a  grant  at  a 
fee-farm  rent,  or  securing  a  rent  by  condition;  and  a 
lessee  includes  an  original  or  derivative  under-lessee,  and 
the  heirs,  executors,  administrators,  and  assigns  of  a 
lessee,  also  a  grantee  under  such  a  grant  as  aforesaid,  his 
heirs  and  assigns;  and  a  lessor  includes  an  original  or 
deriyative  under-lessor,  and  the  heirs,  executors,  adminis- 
trators, and  assigns  of  a  lessor,  also  a  grantor  as  afore- 
said, and  his  heirs  and  assigns. 

See  also  C.  A.,  1892,  s.  5,  and  as  to  rent  charges,  s.  44  infra, 
*'  Assigns  of  lessee  "  ;  t.e.  assigns  of  a  legal  estate :  see  Friary  tkc,  m  Assiens  of 
Breweries  v.  Singhtorij  1899, 1  Ch.  86 ;  2  Ch.  261 ;  Gentle  y.  Faulkner,  lessee." 
1900,  2  Q.  B.  267. 

An  under-lessee  has  under  this  s.  no  right  to  relief  against  the  Sub-1esscc*8 
superior  landlord  :  Nind  v.  Mneteenth  Century  Bldg.  Society,  1894,  "ght  to 
2  Q.  B.  226— approving  Burt  v.  Gray,  1891,  2  Q.B.  98  ;  Cresswell  v.  ""*'' 
Davidson,  W.  N.,  1887,  86 ;  56  L.  T.  811.    In  Doe  v.  Byron,  1  Com. 
B.  623  (which  was  not  cited  in  either  of  the  three  last-mentioned 
cases),  it  was  held  that  an  under-lessee  was  a  *'  tenant "  within  the 
remedial  clause  against  ejectment  for  non-payment  of  rent,  in  4  Geo. 
2,  c.  28,  s.  3 ;  hut  see  now  C.  A.,  1892,  s.  4. 

(4.)  This  section  applies,  although  the  proviso  or  stipu- 
lation under  which  the  right  of  re-entry  or  forfeiture 
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S.  U. 

Leases. 

Forfeiture, 


accrues  is  inserted  in  the  lease  in  pursuance  of  the  direc- 
tions of  any  Act  of  Parliament. 

(5.)  For  the  purposes  of  this  section  a  lease  limited  to 
continue  as  long  only  as  the  lessee  abstains  from  commit- 
tisg  a  breach  of  covenant  shall  be  and  take  effect  as  a 
lease  to  continue  for  any  longer  term  for  which  it  could 
subsist,  but  determinable  by  a  proviso  for  re-entry  on 
such  a  breach. 

(6.)  This  section  does  not  extend — 
(i.)  To  a  covenant  or  condition  against  the  assigning, 
under-letting,  parting  with  the  possession,  or 
disposing  of  the  land  leased ;  or  to  a  condition 
for  forfeiture  on  the  bankruptcy  of  the  lessee, 
or  on  the  taking  in  execution  of  the  lessee's 
interest;  or 


Covenant 

against 

aMisnmcnt. 


Consent  of 
lessor  to 
assignment,  &c. 


Mortgage. 


Covenant 

aii^ainst 

underletting. 


See  DOW  C.  A.,  1892,  s.  2  (2),  (3),  as  to  forfeiture  on  bankruptcy  or 
taking  in  execution  ;  b.  3  as  to  assignment,  &c. 

A  covenant  against  assignment  is  only  broken  by  a  legal  assign- 
ment, and  not  by  a  declaration  of  trust,  and  delivery  of  xx)8se88ion : 
Gentle  v.  FaulkncTy  1900,  2  Q.  B.  267;  nor  is  it  broken  by  an 
assignment  of  part  of  the  premises,  where  the  covenant  omits  the 
words  "  or  any  part  thereof*' :  Oroue  v.  Fortal,  1902, 1  Ch.  727 ;  and 
see  Daly  v.  Edwardes,  82  L.  T.  372,  83  ih,  548. 

The  lessee's  being  adjudicated  bankrupt  on  his  own  petition  does 
not  operate  as  a  breach  of  his  covenant  not  to  assigu :  He  Higgs,  1901, 
2  K.  B.  16. 

As  to  the  necessity  of  applying  for  the  lessor's  consent,  where 
required,  even  though  it  cannot  be  arbitrarily  withheld,  and  no  valid 
objection  could  be  taken  to  the  proposed  assignment  or  underlease,  see 
Barrow  v.  Isaacs,  1891, 1  Q.  B.  417  ;  Eastern  Telegraph  Co.  v.  Dent, 
1899,  1  Q.  B.  835. 

A  covenant  not  to  assign  without  the  lessor's  consent  applies  to  a 
reassignment  to  the  original  lessee:  McEacliam  v.  Cotton,  1902, 
A.  C.  104. 

A  covenant  against  assigning  or  underletting  is  broken  by  an 
assignment -or  sub-demise  by  way  of  mortgage:  Serjeant  v.  Nash, 
1903,  L.  J.  K.  B.  630. 

See  also  as  to  this  covenant,  Barman  v.  Ainslie,  1904,  1  K.  B. 
698,  and  44  Sol.  J.  39. 

An  agreement  to  give  possession  to  a  purchaser  pending  completion, 
with  a  proviso  for  redelivery  of  possession  if  purchase  not  com- 
pleted, is  not  an  underletting :  Horsey  Estate,  Ltd,  v.  Steigcr,  1899, 
2  Q.  B.  79. 
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A  condition  againsfc  assignment  for  the  benefit    of  creditors   is        s.  U. 

not  a  condition  against  *'  disposinj;  of  the  land  leased "  :   Oentle  v.         

Faulkner,  sup.  Leames. 

A  condition  for  forfeiture  on  bankraptcy  refers  only  to  the  bank-     Forfeiture, 
riiptcy  of  the  person  for  the  time  being  i)08sessed  of  the  term :  Smith  D{gpQg|Qj.  of 
y.  Oronow,  1891,  2  Q.  B.  394 ;  as  to  this  condition,  see  also,  Ex  p.  Und  leased. 
Oould,  13  Q.  B.  D.  454.  Bankruptcy. 

As  to  the  meaning  of  '*  bankruptcy,"  see  s.  2  (xv.),  and  Horsey 
Estate,  Ltd.  r.  Steiger,  sup. ;  Fryer  v.  Ewart^  1902,  A.  C.  187.  A 
proviso  for  re-entry,  if  the  lessees,  beiug  a  compaDy,  should  enter  into 
liquidation,  applies  to  the  case  of  a  solvent  company  going  into 
voluntary  liquidation  for  the  purpose  only  of  reconstruction  or 
amalgamation :  S.  GO. 

That  a  covenant  or  condition  agaiust  assigning,  &c.,  does  not 
ordinarily  relate  to  dealings  by  sub-lessees,  see  Williamson  v.  William^ 
son^  9  Gh.  729;  Haywood  v.  Silber,  30  Oh.  D.  404;  and  compare 
Bryant  v.  Hancock,  1898, 1  Q.  B.  716. 

As  to  under-lessee's  right  to  relief,  under  0.  A.  1892,  s.  4,  in  the 
cases  excepted  by  this  subs.,  see  Imray  v.  Oahshttte,  1897,  2  Q. 
B.  218. 

(ii.)  In  case  of  a  miniDg  lease,  to  a  covenant  or  con- 
dition for  allowing  the  lessor  to  have  access  to 
or  inspect  books,  accounts,  records,  weighing 
machines  or  other  things,  or  to  enter  or  inspect 
the  mine  or  the  workings  thereof. 

As  to  the  meaning  of  "  mining  lease,"  see  s.  2  (xi.). 

«    (7.)  The  enactments  described  in  Part  I.  of  the  Second 
Schedule  to  this  Act  are  hereby  repealed. 

The  repeal  by  this  subs,  of  s.  8  of  22  &  23  Vict.  c.  35,  does  away  Protection  of 
with  the  special  relief  given  in  respect  of  insurance  to  a  purchaser  of  a  P'*'*^v'?j'^ 
leasehold,  and  places  him  in  the  same  position  as  his  vendor  in  respect  a^aiiut  for- 
to  relief  generally  against  forfeiture.    The  Ck)urt  would  scarcely  enforce  feiture  for  non- 
a  forfeiture  against  a  purchaser  without  notice,  or  award  damages  or  insurance, 
enforce  a  penalty  against  him,  and  he  thus  appears  practically  in  as 
good  a  position  in  respect  to  insurance  as  under  the  repealed  s.    The 
case  of  Ex  p.  Oordy,  4  De  G.  J.  &  S.  477,  rendered  s.  7  of  the 
same  Act  no  longer  necessary:  but  see  the  comments  on  that  case 
in  Westminster  Fire  Office  v.  Glasgow  Provident  &c  Society,  13  App. 
Ga.  699. 

On  a  contract  for  sale  of  the  fee  simple  of  a  house  the  benefit  of  an  Right  of  par- 
insnrance  against  fire  does  not  pass  to  the  purchaser  unless  under  f^^'c';^^ 
express  terms  in  the  contract :  Bayner  v.  Freston,  14  Gb.  D.  297,  policy. 
18  ih.  7,  and  the  risk  of  fire  is  the  purchaser's  ribk  from  the  date  of 
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S.  14.        the  contract ;  and  as  to  repayment  of  insurance  money,  see  Casttllain 

' ;         V.  Preston,  11  Q.  B.  D.  380.    But  in  tlie  case  of  a  leasehold  house 

*      where  the  lease  contains  a  covenant  to  insure,  the  vendor  is  bound  to 

Forfeiture,  perform  all  covenants  up  to  the  time  for  completion,  and  if  the  house 
is  burnt  in  the  meantime  the  money  must  be  applied  in  rebuilding  : 
compare  Newman  v.  Maxwell^  80  L.  T.  681.  On  completion,  the 
purehaser  must  either  take  over  the  old  policy  or  effect  a  new  policy  ; 
but  the  landlord  would  be  entitled  to  have  the  money  under  the  old 
'^x)licy  applied  in  rebuilding,  in  which  case  the  benefit  of  it  passes  to 
the  purchaser.    And  see  14  Geo.  III.  c.  78,  s.  83. 

(8.)  This  section  shall  not  affect  the  law  relating  to 
re-entry  or  forfeiture  or  relief  in  case  of  non-payment 
of  rent. 


Forfeiture,  &c., 
for  non-pay- 
ment of  rent. 

Keliefof 
iiu<(erlessee. 


Question  of 
good  title  not 
altered. 


nor  extent  of 
•«  usual " 
provUo  for 
re-entry. 


As  to  forfeiture  and  relief  against  forfeiture  for  non-payment  of  rent, 
see  Woodfall,  L.  &  T.  17th  ed.,  356,  376 ;  Howard  v.  Fanshawe,  1895, 
2  Cb.  581. 

Relief  can  be  given  under  s.  4  of  the  C.  A.,  1892,  to  an  underlessee 
against  a  forfeiture  of  the  head  lease  for  non-payment  of  rent :  Oray 
V.  Bonsall,  1904, 1  K.  B.  601. 

This  s.  does  not  affect  the  principle  of  Darlington  v.  IlamiUony 
Kay,  550,  that  a  good  title  is  not  shown  to  property  held  by  under- 
lease, but  subject,  together  with  other  property,  to  covenants,  with 
right  of  re-entry,  &c.,  in  the  head  lease  :  see  CresswoU  v.  Davidson, 
W.  N.  1887,  p.  86 ;  56  L.  T.  811  ;  nor  the  rule  in  Eodgkinson  v. 
Crowe,  10  Ch.  622,  that  a  proviso  for  re-entry,  except  for  non-payment 
of  rent,  is  not  an  "  usual  or  customary "  clause ;  Be  Anderton  & 
Milner,  45  Ch.  D.  476. 

(9.)  This  section  applies  to  leases  made  either  before 
or  after  the  commencement  of  this  Act,  and  shall  havo 
effect  notwithstanding  any  stipulation  to  the  contrary. 


MOKTGAGES. 


Powers  of 
mortgagor 
conferred  by 
this  Actt, 


IV. — Mortgages. 

The  following  is  a  summary  of  the  powers  conferred  on  mortgagors 
end  mortgagees  by  this  Act  and  made  incident  to  their  estates,  unless 
a  contrary  intention  is  expressed,  except  as  to  the  first  two  ]K>wers, 
(i.)  and  (ii.),  which  apply  notwithstanding  any  stipulation  to  the 
contrary : — 

A  mortgagor 

(i.)  May  require  the  mortgagee,  not  being  or  not  having  been  in 
possession,  to  transfer  instead  of  reconveying,  and  to  assign 
the  debt :  C.  A.,  s.  15 ; 

(ii.)  May  inspect  and  take  copies  of  title  deeds :  s.  16. 
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(iii.)  May  redeem  ono  mortgage  without  redeeming  any  other :     SS.  14, 15. 

6. 17  ;  

(iv.)  May  have  an  order  for  sale  in  an  action  for  redemption  or  sale  :      oRtoaoes. 

8.  25 ; 
(v.)  May  when  in  possession  make  or  agree  to  make  agricultural  MortgAgor  in 

or  occupation  leases  not  exceeding  twenty-one  years,  and  poMewioo. 

building  leases    not   exceeding    ninety-nine  years:    s.  18 

(1),  (17). 
(i.)  and  (iv.)  are  retrospective,  (ii.)  is  not ;  (iii.)  applies  where  the 

mortgages,  or  one  of  them,  are  or  is  made  after  1881 ;  (v.)  is  not 
retrospective,  except  by  agreement. 

A  mortgagee  under  a  deed  made  after  1881  Powen  of 

(vL)  May  when  the  mortgage  money  has  become  due  sell  or  concur  mortgagee. 

in  selling :  ss.  19  (i.),  20,  21  ; 
(vii.)  May  insure :  ss.  19  (ii.),  23 ; 

(▼iii.)  May  appoint  and  remove  a  receiver :  sp.  19  (iii.),  24 ; 
(ix.)  May  give  receipts  for  purchase  and  other  moneys  and  securi- 
ties :  8.  22 ; 
(x.)  May  after  his  power  of  sale  has  become  exercisable  recover 
the  title  deeds,  except  againsb  persons  having  prior  claims : 
8.  21  (7) ; 
(ki.)  May  when  in  possession  exercise  the  like  powers  of  leasing  Mort$:nfirpe  in 
or  agreeing  to  lease  as  a  mortgagor  in  possession ;  see  (v.)  posseasion. 
supra ;  s.  18  (2),  (17) ; 
(xii.)  May  when  in  possesition  cut  and  sell  timber :  s.  19  (iv.) ; 

A  mortgagee,  whether  the  mortgage  is  before  or  after  1881, 
(xiii.)  May  obtain  an  order  for  sale  in  an  action  for  foreclosure  or 
redemption :  s.  25  (2). 
Of  the  above  (xiiL)  is  retrospestire,  (vi.)  to  (x.),  and  (xii.)  are  not ; 
(xi.)  is  not  retrospective  except  by  agreement. 

A  second  or  subsequent  mortgagee,  as  being  a  person  entitled  to 
redeem  (see  s.  2  (vi.)  ) 
(xiv.)  May  also  exercise  powers  (i.)  to  (iv.). 

(XV.)  On  the  death  of  a  sole  mortgagee  dying  after  1881  the  estate  Devolution  of 
(except  copyhold  or  customary  land  to  which  he  has  been  ""J'^K»8<^ 
admitted)  devolves  on  his  personal  representatives^  notwith-  (}eath« 
standing  any  devise  in  his  will :  s.  30. 

15. — (1.)  Where  a  mortgagor  is  entitled  to  redeem,  Obligation  on 
he  shall,  by  -virtue  of  this  Act,  have  power  to  require  the  tiansfw '* 
mortgagee,  instead  of  re-conveying,  and  on  the  terms  on  '^^y^^^  ®f. 
i?hich  he  would  be  bound  to  re-convey,  to  assign  the 
mortgage  debt  and  convey  the  mortgaged  property  to 
any  third  person,  as  the  mortgagor  directs;  and  the 
mortgagee  shall,  by  virtue  of  this    Act,  be  bound  to 
assign  and  convey  accordingly. 
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8.15. 

MORTQAGES. 

When  transfer 
of  an  equitable 
charge  neces- 
sary. 


Redemption  by 
tenant  for  life. 


Transfer  pend- 
iug  foredoeare 
action. 


Why  mort- 
gagee in 
possession 
excepted. 


See  8.  2  (yi.)  suprd.    This  s.  must  be  read  with  C«  A.,  1882,  s.  12j 

This  8.  iDclades  an  equitable  as  well  as  a  legal  mortgage.  Though 
a  second  mortgage,  or  any  other  equitable  charge,  is  discharged  by  mere 
payment  by  the  owner  of  the  equity  of  redemption,  and  no  re-convey- 
ance is  necessary,  yet  it  is  not  so  discharged  if  paid  by  another  person, 
and  if  so  paid,  a  transfer  can  be  required  under  this  s. ;  see  EverUt  ▼. 
Automatic  Weighing  Machine  Co,y  1892,  3  Oh.  506.  But  qu,  if  the 
s.  applies  to  a  Building  Society  mortgage :  Re  Rumney  ds  Smithy  1897, 
2  Ch.  351. 

A  tenant  for  life  who  has  obtained  an  order  to  redeem  on  terms 
which  prevent  interest  and  further  costs  running  np  against  the 
remainderman,  will  be  held  to  those  terms,  and  cannot  under  this  s. 
require  transfer  to  a  third  person :  Alderson  v.  Elgey,  26  Ch.  D.  567  ; 
and  the  words  **  the  terms "  in  the  subs,  mean  "  the  terms"  generally, 
not  merely  as  to  the  amount  of  money  payments :  see  S.  C.  at  p.  573. 

It  has  been  doubted  whether,  in  a  foreclosure  action,  a  transfer, 
under  this  s.,  to  a  party  outside  the  suit  should  be  allowed :  Smithett  v. 
Heskethf  44  Ch.  D.  161 ;  but  the  s.  expressly  gives  the  right  to  have 
a  transfer  made  to  any  third  person,  the  object  being  that  if  the 
subsequent  incumbraucer  could  not  provide  money  to  take  a  transfer 
and  stop  foreclosure  he  might  procure  some  one  else  to  do  so,  otherwise 
the  s.  is  practically  useless. 

For  the  rights  under  this  s.,  of  successive  incumbrancers  and  the 
mortgagor,  as  between  themselves,  see  C.  A.,  1882,  s.  12,  and  Teevan 
V.  Smithy  20  Ch.  D.  724. 

(2.)  This  section  does  not  apply  in  the  case  of  a  mort- 
gagee being  or  having  been  in  possession. 

The  reason  for  exceptiug  a  mortgagee  "  being  or  having  been  in 
possession  "  (see  Re  Prytherch,  42  Ch.  D.  599 ;  HaU  v.  Seward,  32  %b. 
435 ;  Qashell  v.  Gosling,  1896, 1 Q.  B.  669,  691)  is,  that  once  having 
taken  possession  he  remains  liable  for  all  that  he  might  but  for  his 
wilful  default  have  received,  aod  also  liable  in  respect  of  working 
minerals  and  other  matters,  and  remains  liable  after  transfer  for  the 
acts  and  defaults  of  the  transferee,  except  where  the  transfer  is  directed 
by  the  Court :  HaU  v.  Heward,  sup.  Having  onoe  gone  into  possession 
he  remains  liable  though  he  afterwards  gives  up  possession :  see  Re 
Frytherch,  sup,  (except  in  the  case  of  a  second  or  subsequent  mortgagee, 
who  might  go  into  possession  and  be  ousted  by  a  prior  mortgagee). 
Consequently,  though  the  request  of  the  mortgagor  to  transfer  might 
operate  as  a  release  by  him,  the  liability  to  mesne  incumbrancers 
would  still  continue. 

(3.)  This  section  applies  to  mortgages  made  either 
before  or  after  the  commencement  of  this  Act,  and  shall 
have  effect  notwithstanding  any  stipulation  to  the  con* 
trary. 
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Iq  applying  ibis  and  the  two  following  ss.  it  must  bo  remembered     SS.  15, 16. 

that  mortgagor  includes  any  person  deriving  title  under  the  original         

mortgagor  or  entitled  to  redeem :  8.   2  (vi.) ;  Teevan  v.  Smith,  20   ^^^^^^ 
Ch.  D.  724,  730.  Mortgagor  in- 

The  decisions  cancelled  by  this  s.  are  Smith  ▼.  Oreen,  1  Coll.  563;  clades  second 
Dunstan  v.  Patterson,  2  Pb.  345 ;  and  others  referred  to  in  Fisher,  mortg«g««- 
Mortg.,  6th  ed.,  93  i  (o).  Decisions 

This  B.  appears  to  give  a  specific  right  to  have  a  transfer  to  a  ^^^^ 
nominee,  and  therefore.no  other  person  besidei  the  mortgagee  who  is  Specific  right 
required  to  transfer  need  be  a  defendant.  The  nominee  takes  the 
risk  of  settling  the  account  of  what  is  due.  If  other  mortgagees  prior 
to  the  plaintiff  are  required  to  be  defendants  an  offer  must  be  made  to 
redeem  them  also,  and  then  the  principal  object  of  the  enactment, 
namely,  to  buy  out  a  mortgagee  who  insists  on  foreclosure  or  sale,  is 
not  attained. 

The  effect  of  this  s.  taken  with  s.  12  of  the  G.  A.,  1882,  seems  to  be  £ffect  on 
to  put  an  end  to  the  old  rule  that  a  puisne  incumbrancer,  thongh  P^vtiei  to 
entitled  to  redeem  those  above  him,  cannot  do  so  without  foreclosing  g^i*"^  *^" 
those  below  him :  see  Ramshottom  v.  WalUs,  5  L.  J.  N.  S.  Ch.  92 ; 
Bhodes  v.  Buddandy  16  Beav.  212 ;  Teevan  v.  Smith,  20  Ch.  D.  724, 
729 ;  Fisher,  Mort.  5th  ed.,  694-5 ;  and  to  deprive  a  first  mortgagee  of 
his  right  to  retain  his  security  unless  the  estate  is  to  be  entirely 
cleared  of  its  incumbrances  from  first  to  last. 

The  mode  of  enforcing  the  right  given  by  this  s.  will  be  (1)  by  an  How  rights 
action  to  redeem,  in  which  the  mortgagee  will  be  directed  to  transfer  ^"*der  this  s. 
instead  of  re-conveying,  and  on  refusal  there  will  be  the  same  remedy  ^^  ^^^  ' 
as  on  refusal  to  re-convey :  see  Everitt  v.  Automatic  Weighing  Machine 
Co.,  1892,  3  Ch.  506 ;  (2)  in  case  of  a  sale,  by  payment  of  the  amount 
of  the  incumbrance  into  Court  under  s.  5,  when  on  refusal  to  transfer 
a  vesting  order  can  be  made  under  that  s.    This  s.  is  retrospective.      Retroipectire. 

Though  a  first  mortgagee  may  transfer  he  must  not  join  in  convey-  First  mort- 
ing,  so  as  to  defeat  a  second  mortgagee  of  which  he  has  notice,  otherwise  g^g^  ™u>^ 
he  will  be  liable  to  the  second  mortgagee  to  the  extent  of  the  balance  J|^J"moru 
of  the  purchase-money :  West  London  Commercial  Bk.  v.  Reliance  gagee. 
Build.  Soc,,  27  Ch.  D.  187 ;  29  ih.  954,  and  compare    Corhett  v. 
National  Provident  Institution,  17  T.  L.  R.  5. 

16. — (1.)  A  mortgagor,  as  long  as  his  right  to  redeem  Power  for 
subsists,  shall,  by  virtue  of  this  Act,  be  entitled  from  ,^^t^uie** 
time  to  time,  at  reasonable  times,  on  his  request,  and  at  ^^^^^• 
his  own  cost,  and  on  payment  of  the  mortgagee's  costs 
and  expenses  in  this  behalf,  to  inspect  and  make  copies 
or  abstracts  of  or  extracts  from  the  documents  of  title 
relating  to  the  mortgaged  property  in  the  custody  or 
power  of  the  mortgagee, 

(2.)  This  section  applies  only  to  mortgages  made  after 


66     CONVEYANCING  AND  LAW  OP  PROPERTY  ACT,  1881. 

SS.  16, 17.    the  commencement  of  this  Act,  and  shall  have  effect 
MoRTQAQEs.  notwithstandiug  any  stipulation  to  the  contrary. 

See  first  n.  to  8. 15  (3) ;  and  as  to  deeds  since  the  Act,  subsidiary 
to  a  mortgage  before  the  Act,  Burn  ▼.  London  <&c.  OocU  Co.,  W,  N., 
1890,  209. 

As  to  the  mortgagor's  remedies  against  the  mortgagee  for  loss  of 
or  damage  to  documents  of  title  in  the  mortgagee's  custody,  sea 
Gilligan  v.  National  Bank,  1901,  2  Jr.  R.  513. 

Restriction  on  17. — (1.)  A  mortgagor  Seeking  to  redeem  any  one 
rfTorfgiS.  mortgage,  shall,  by  virtue  of  this  Act,  be  entitled  to  do 
so,  without  paying  any  money  due  under  any  separate 
mortgage  made  by  him,  or  by  any  person  through  whom 
he  claims,  on  property  other  than  that  comprised  in  the 
mortgage  which  he  seeks  to  redeem. 

(2.)  This  section  applies  only  if  and  as  far  as  a  con- 
trary intention  is  not  expressed  in  the  mortgage  deeds 
or  one  of  them, 

(3.)  This  section  applies  only  where  the  mortgages  or 
one  of  them  are  or  is  made  after  the  commencement  of 
this  Act. 

Cases  affected.  As  to  the  decisions  affected  by  this  s.,  see  Cootp,  Mortg.  7th  ed., 
ch.  43 ;  Minter  v.  Carr,  1894,  2  Ch.  321  (on  Appeal,  1894,  3  Ch. 
498);  Pledye  v.  Carr,  1894,  2  Ch.  328;  1895, 1  Ch.  51;  1896,  A.C. 
187. 

The  s.  docs  not  apply  where  there  are  several  mortgages  on  the 

same  property,  though  one  of  them  comprises  other  property :  Re 

Salmon,  1903, 1  K.  B.  147. 

Equity  of  The  words  "  seeking  to  retlecni  "  are  general,  and  apply  to  the  case 

redemption       of  a  mortgagor  or  subsequent  incumbrancer  giving  notice  to  pay  off 

altered.  ^^g  ^^ell  as  to  the  case  of  a  redemption  suit,  or  of  a  payment  under  an 

order  in  a  foreclosure  suit.    Thus  iu  the  absence  of  agreement  to  the 

contrary,  an  equity  of  redemption  arises  in  the  mortgagor  free  from 

the  right  to  consolidate.    He  is  put  in  the  same  position  as  if  he  were 

another  mortgagor,  consequently  the  surplus  proceeds  of  a  sale  (s.  21 

(3)  )  under  one  security  cannot  be  applied  to  make  good  the  deficiency 

of  another  security. 

IIow  consolida-      Under  this  s.  consolidation  of  mortgages  can  only  arise  by  express 

tion  may  still    contract.    It  does  not  in  terms  repeal  any  previously  existing  rule  of 

arise.  Yaw,  but  it  confers  on  the  mortgagor  a  right  In  opposition  to  a  previously 

existing  rule,  and  at  the  same  time  permits  him  to  waive  that  right  by 

contract.    The  result,  it  is  conceived,  is  to  substitute  consolidation  by 

contract  of  the  parties  in  place  of  consolidation  by  rules  of  equity,  so 

that  where  a  contract  is  not  effectual  the  right  to  consolidate  does  not 
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arUe*    The  contract  in  oQect  gives,  in  certain  cases,  a  further  charge     SS.  IT*  18. 
on  other  property,  and  is  effectual  only  where  the  farther  charge  would         """" 
be  effectual.    Thus  if  A.  purchase  the  equity  of  redemption  of  two      Q^tqaqks. 
estates,  each  from  a  different  vendor,  each  estate  being  mortgaged  to  In  what  cases 
the  same  mortgagee,  neither  vendor  was  ever  in  a  position  to  give  there  will  be 
a  farther  charge  on  the  other  estate  to  his  mortgagee,  and  there  can  be  J'.®  ^""o^'^ia- 
no  consolidation  of  the  two  mortgages :  see  also  Bird  v.  Wenn,  33  Ch. 
D.  215. 

Where  an  equitable  mortgage,  which  does  not  exclude  the  operation  Covennnt  to 
of  this  8.,  contains  a  covenant  to  execute  a  legal  mortgage  with  such  *^^^®  ^^K^^ 
provisions  as  the  mortgagee  may  require,  the  mortgagee  is  not  entitled 
to  a  legal  mortgage  containing  a  clause  excluding  this  s.  as  that 
would  enlarge  the  subject-matter  of  the  security:  Farmer  v.  Fitt, 
1902, 1  Ch.  954. 

Where  this  s.  is  excluded,  a  mortgagee  does  not  lose  his  right  Notice  to  pay 
to  consolidate  by  giving  notice  under  s.  20  to  pay  off  one  of  the  °^  **"**  mort- 
mortgages  in  order  to  acquire  a  power  of  sale :  Griffith  v.  Founds     ^  ' 
45  Ch.  D.  553. 

The  costs  of  an  action  to  foreclose  two  estates  separately  mortgaged  Costs  of  fore- 
to  the  same  mortgagee  by  the  same  mortgagor  to  secure  separate  ^^l**"'®  of  two 
sums,  must  be  apportioned  rateably  bstween  the  two  properties :  De  ta^g*  *  ^^^ 
Caux  V.  Skipper^  31  Ch.  D.  635,  overruling  Clapham  v.  Andrews, 
27  Ch.  D.  679. 

The  effect  of  subs.  3  is  to  reserve  to  a  mortgage  made  before  the  Effect  of 
commencement  of  the  Act  its  old  right  in  equity  to  become  consoli-  sabs.  3. 
dated  with  another  mortgage,  also  made  before  the  commencement  of 
the  Act. 

In  ordinary  cases  the  mortgagee  will  be  content  to  rely  on  the 
one  security  taken  by  him  as  being  sufficient,  and  will  not  reserve  the 
right  to  consolidate.  In  special  cases,  as  loans  to  builders,  where  it  is 
intended  to  make  numerous  advances,  the  right  to  consolidate  will  be 
reserved.  Where  the  contract  is  for  a  single  loan  on  specific  property, 
there  can  be  no  more  obligation  on  the  solicitor  of  the  lender  to  obtain 
a  further  charge  on  other  property  contingent  merely  on  its  becoming 
vested  in  his  client  as  mortgagee,  than  to  take  a  charge  on  all  other 
present  and  future  property  of  the  mortgagor. 

Leases,  Zea»es. 

18.   (1.)  A  mortgagor  of  land  wliilo  in  possession  Leasing  powers 
shall,  as  against  every  incumbrancer,  have,  by  virtue  of  and°of  mon-' 
this  Act,  power  to  make  from  time  to  time  any  such  s^s^^  i° 
lease  of  the  mortgaged  land,  or  any  part  thereof,  as  is  in  P®"'^^*^"' 
this  section  described  and  authorised. 

*'Land^  in  this  Act  includes  incorporeal  hereditaments;  s.  2  (ii.)  Sporting 
Consequently  a  lease  by  the  mortgagor  of  part  of  the  mortgaged,  righu. 

f2 
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S.18. 

HORTGAaES. 

Zeases, 


Lease  hj 
mortgagor  in 
possession  and 
mortgagee. 


Light. 


Occupation 
lease. 


As  to  miaio^ 
lease. 


property  with  sporting  rights  over  the  rest,  which  had  heen  severed 
hefore  the  mortgage,  was  held  good  as  against  the  mortgagee :  Brown 
y.  Feto,  1900,  2  Q.  B.  653,  in  which  case  the  question  whether  the 
power  conferred  hy  this  s.  extends  to  an  incorporeal  hereditament, 
although  unseyered  until  the  makiug  of  the  lease,  was  left  open;  S.  C, 
p.  665. 

Where  this  s.  is  not  excluded,  a  lessee  under  a  lease  by  the  mortgagor 
in  possession  and  the  first  mortgagee  holds  under  the  better  title,  yiz. 
that  of  the  mortgagor,  and  is  bound  by  a  covenant,  of  which  he  has 
notice,  entered  into  by  the  mortgajcor  with  a  second  mortgagee: 
John  Brothers  y.  Eolmes,  1900,!1  Ch.  188,  in  which  case,  however,  the 
point  does  not  seem  to  have  been  taken  that  the  lease  could  not  have 
been  granted  under  this  s.  by  the  mortgagor  in  possession  alone,  as  a 
fine  was  taken  (see  subs.  6). 

The  lease  may  operate  to  confer  rights  of  light,  &c.,  over  adjoining 
land,  at  least  so  far  as  the  law  gives  a  right  of  light  to  a  lessee : 
Wilson  V.  Queen's  Cltib,  1891, 3  Ch.  522 ;  and  compare  Bom  v.  Turner, 
1900,  2  Ch.  211. 

(2.)  A  mortgagee  of  land  while  in  possession  shall,  as 
against  all  prior  incumbrancers,  if  any,  and  as  against 
the  mortgagor,  have,  by  virtue  of  this  Act,  power  to 
make  from  time  to  time  any  such  lease  as  aforesaid. 

The  prior  incumbrancers  mentioned  in  this  subs,  are  those  becoming 
such  after  the  commencement  of  the  Act,  but  by  agreement  incum- 
brancers who  became  such  preyiously  may  be  included  (see  subs.  16). 

(3.)  The  leases  which  this  section  authorizes  are — 
(i.)  An  agricultural  or  occupation  lease  for  any  term 

not  exceeding  twenty-one  years ;  and 
(ii.)  A  building  lease  for  any  term  not  exceeding 
ninety-nine  years. 

As  to  an  "  occupation  lease  *'  of  an  incorporeal  hereditament,  see 
Brown  v.  FetOy  sup. 

See  definition  of  building  lease,  s.  2  (x.). 

A  mining  lease  is  not  authorized  by  this  s.,  as  it  involves  an  abstrac- 
tion of  part  of  the  security,  but  it  can  be  brought  within  this  s*  by 
agreement :  see  subs.  14. 

(4.)  Every  person  makiDg  a  lease  under  this  section 
may  execute  and  do  all  assurances  and  things  necessary 
or  proper  in  that  behalf. 

(5.)  Every  such  lease  shall  be  made  to  take  effect  in 
possession  not  later  than  twelve  months  after  its  date* 
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A  grant  of  a  new  lease  to  the  lessee  In  possession  under  an  existing        8. 18. 

lease  operates  as  a  surrender  in  law  of  the  existing  lease,  and  is  there-         

fore  (if  no  underlease  be  subsisting)  a  lease  In  possession :  Sugd.  on    "<>^™^** 

Pow.  8th  ed.,  777  ;  Parwell  on  Pow.  2nd  ed.,  616  ;  and  see  Wdllis  ▼.        LeaM$$. 

Hands,  1893,  2  Co.  75.    Whether  this  will  be  so  if  an  underlease  ^y^^  {«  ^ 

is  subsisting   seems   doubtful :    see  4  Geo.    2,  c.  28,  s.  6 ;   Ecd,  lease  in 

Commrs.  v.  Treemer,    1893,   1   Ch.  166 ;    Farwell    on   Pow.,  617.  posaesiioii. 

Having  regard  to  the  latter  part  of  the  s.  last  mentioned,  the  condition 

of  re-entry  required  by  subs.  7  of  this  s.  would  not  be  effective,  where 

the  new  lease  is  at  a  higher  rent.    But  if  the  existing  lease  was  granted 

before  the  mortgage  or  granted  after  the  mortgage  under  this  s.,  the 

mortgagor  has  not  the  legal  reversion,  and  the  concurrence  of  the 

mortgagee  to  accept  the  surrender  seems  necessary.    In  this  respect 

the  surrender  of  a  lease  of  mortgaged  property  stands  on  a  different 

footing  from  the  surrender  of  a  lease  of  settled  land,    A  tenant  for 

life,  equitable  as  well  as  legal,  of  settled  land,  has  a  statutory  power 

to  accept  a   surrender:  see  S.  L.   A.,  s.   13  and  n.    It  may  be 

said  that,  the  mortgagor  having  power  to  grant  a  legal  term,  that 

term  when  granted  necessarily  operates  as  a  surrender  and  merger  of 

the  term  of  the  existing  lease,  but  the  power  to  grant  seems  to  depend 

on  the  power  to  take  a  surrender.    If  there  is  no  power  to  take  a 

sgrrender,  s.  25  (4)  of  the  Judicature  Act,  1873  seems  to  prevent 

legal  merger,  so  that  the  new  lease  would  not  be  a  lease  in  possession 

even  as  regards  the  legal  estate.    It  seems  right  that  a  lease  should 

not  be  surrendered  without  the  concurrence  of  the  mortgagee. 

And  see  on  this  subs.  Dundcu  v.  Vavasour^  89  Sol.  J.  656.  Also 
n.  to  8. 7  (1)  of  the  S.  L.  A. 

(6.)  Every  such  lease  shall  reserve  the  best  rent  that 
can  reasonably  be  obtained,  regard  being  had  to  the 
circumstances  of  the  case,  but  without  any  fine  being 
taken. 

(7.)  Every  such  lease  shall  contain  a  covenant  by  the 
lessee  for  payment  of  the  rent,  and  a  condition  of  re<» 
entry  on  the  rent  not  being  paid  within  a  time  therein 
specified  not  exceeding  thirty  days. 

As  to  the  condition  of  re-entry  in  the  case  of  incorporeal  heredita-  ?***J?®       , 
ments,  see  Brown  v.  Peto,  1900,  2  Q.  B.  653,  and  compare  Sit  well  v. 
Earl  of  L<yndaborough,  1905, 1  Gh.  460. 

(8.)  A  counterpart  of  every  such  lease  shall  be  executed 
by  the  lessee  and  delivered  to  the  lessor,  of  which  execu- 
tion and  delivery  the  execution  of  the  lease  by  the  lessor 
shall,  in  favour  of  the  lessee  and  all  persons  deriving 
title  under  him,  be  sufficient  evidence, 
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s  18.  (9.)  Every  such  building  lease  shall  be  made  in  con- 

MouTGAOEs.  eitleration  of  the  lessee,  or  some  person  by  whose  direc- 
r —  tion  the  lease  is  granted,  having  erected,  or  agreeing  to 
erect  within  not  more  than  five  years  from  the  date  of 
the  lease,  buildings,  new  or  additional,  or  having  im- 
proved or  repaired  buildings,  or  agreeing  to  improve  or 
repair  buildings  within  that  time,  or  having  executed,  or 
agreeing  to  execute  within  that  time,  on  the  land  leased, 
an  improvement  for  or  in  connection  with  building 
purposes. 

Compare  S.  L.  A.,  9,  8  (1.),  and  fee  n.  to  tkat  p.,  and  to  S.  L.  A.,  s. 
2  (10.)  (iii.). 

(10.)  In  any  such  building  lease  a  peppercorn  rent,  or 
a  nominal  or  other  rent  less  than  the  rent  ultimately 
payable,  may  be  made  payable  for  the  first  five  years,  or 
any  less  part  of  the  term. 

(11.)  In  case  of  a  lease  by  the  mortgagor,  he  shall, 
within  one  month  after  making  the  lease,  deliver  to  the 
mortgagee,  or,  where  there  are  more  than  one,  to  the 
mortgagee  first  in  priority,  a  counterpart  of  the  lease 
duly  executed  by  the  lessee  ;  but  the  lessee  shall  not  be 
concerned  to  see  that  this  provision  is  complied  with. 

The  penalty  for  omittin«;  to  deliver  the  counterpart  is  that  the  power 
of  gale  becomes  exercisable  (see  s.  20  (iii.))*  The  validity  of  tho 
lease  is  not  affected. 

(12.)  A  contract  to  make  or  accept  a  lease  under  this 
section  may  be  enforced  by  or  against  every  person  on 
whom  the  lease  if  granted  would  be  binding. 

See  Dundas  v.  Vavasour,  39  Sol.  J.  656. 

(13.)  This  section  applies  only  if  and  as  far  as  a  con- 
trary intention  is  not  expressed  by  the  mortgagor  and 
mortgagee  in  the  mortgage  deed,  or  otherwise  in  writing, 
and  shall  have  efiect  subject  to  the  terms  of  the  mort- 
gage deed  or  of  any  such  writing  and  to  the  provisions 
therein  contained. 

A  contrary  intention  (if  any)  will  be  expres^d  by  the  mortgagor 
and  mortgagee  in  the  mortgage  deed,  whether  the  mortgagee  executes 
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or  not    The  mere  acceptance  by  him  of  the  security  binds  h*m,  as  in        S.  18. 
the  ordinary  case  of  an  agreement,  not  to  call  in  the  principal  money 
fur  a  fixed  term,  or  for  reduction  of  interest. 


MORTOAOIS';. 

Lcasc9» 


(14.)  Nothing  in  this  Act  shall  prevent  the  mortgage 
deed  from  reserving  to  or  conferring  on  the  mortgagor  or 
the  mortgagee*  or  both,  any  further  or  other  powers  of 
leasing  or  having  reference  to  leasing ;  and  any  farther 
or  other  powers  so  reserved  or  conferred  shall  be  exer- 
cisable, as  far  as  may  be,  as  if  they  were  conferred  by 
this  Act,  and  with  all  the  like  incidents,  effects,  and 
consequences,  unless  a  contrary  intention  is  expressed  in 
the  mortgage  deed. 

This  subs,  enables  special  provisions  to  be  made  as  to  leasing,  and  Special  provi- 
leases  made  in  accordance  with  such  provisions  will  be  in  the  same  *^^^  allowed. 
position  as  leases  authorized  by  this  s. 

I 

(15.)  Nothing  in  this  Act  shall  be  construed  to  enable 
a  mortgagor  or  mortgagee  to  make  a  lease  for  any  longer 
term  or  on  any  other  conditions  than  such  as  could  have 
been  granted  or  imposed  by  the  mortgagor,  with  the 
concurrence  of  all  the  incumbrancers,  if  this  Act  had  not 
been  passed. 

(16.)  This  section  applies  only  in  case  of  a  mortgage 
made  after  the  commencement  of  this  Act ;  but  the  pro- 
visions thereof,  or  any  of  them,  may,  by  agreement  in 
writing  made  after  the  commencement  of  this  Act,  between 
mortgagor  and  mortgagee,  be  applied  to  a  mortgage  made 
before  the  commencement  of  this  Act,  so,  nevertheless 
that  any  such  agreement  shall  not  prejudicially  affect 
ony  right  or  interest  of  any  mortgagee  not  joining  in  or 
adopting  the  agreement. 

This  subs,  enables  the  provisions  of  this  s.  to  be  applied  in  case  of 
mortgages  made  before  1881. 

Under  an  agreement  made  before  this  Act  to  execute  a  mortgage  Mortgage  after 
containing  a  power  of  sale  and  all  usual  clauses,  the  mortgagee  is  not  the  Act  under 
entitled  to  have  the  operation  of  this  s.  excluded  :  Be  Nugent  &  Biley,  agreement. 
W.  N.,  1883, 147  ;  49  L.  T.  132 ;  and  compare  Farmer  v.  P*«,  1902, 
1  Ch.  954. 

(17.)  The  provisions  of   this   section   referring  to  a 
lease  shall  be  construed  to  extend  and  apply,  as  far  as 
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s.  18.       circumstances  admit,  to  any  letting,  and  to  an  agreement, 
AioRTCAGEs.  whether  in  writing  or  not,  for  leasing  or  letting. 


Lease$, 


Parol  agroc- 
iiieiit. 


Effect  of  leases 
under  this  s. 


£ffect  of 
ezclnding 
operation  of 
«•  18. 


Sabs.  17,  extending  the  provisions  of  this  8.  to  agreements,  whether 
in  writing  or  not,  for  leasing  or  letting,  mast  be  read  in  connection 
with  the  Statute  of  Frauds  (29  Car.  2,  c.  3),  ss.  1,  2,  and  with  8  &  9 
Vict.  c.  106,  s.  3,  by  the  combined  operation  of  which  enactments  a 
lease  for  three  years  or  less  may  be  in  writing  or  parol,  but  a  lease  for 
more  than  three  years  must  be  by  deed:  see  Woodfall,  L. &  T.,  17th 
ed,,  143. 

The  effect  of  the  words  "  so  far  as  circumstances  admit,"  is  that 
subss.  7  and  8  as  to  covenant,  condition  of  re-entry,  and  counterpart 
do  not  apply  to  a  parol  agreement,  and  subs.  7  as  to  covenant  does  not 
apply  to  an  agreement  in  writing,  except  that  there  ought  to  be  the 
nearest  approach  to  a  covenant,  namely  an  agreement  to  pay  rent. 

This  s.  removes  serious  difficulties  in  granting  leases  of  mortgaged 
property :  see  Woodfall,  L.  &  T.,  7th  ed.,  69  et  seq. 

Power  is  given  to  the  person  in  possession,  whether  owner  or  in-* 
cumbrancer,  to  grant,  or  contract  to  grant  (subs.  12),  leases  of  the 
kind  specified  in  subs.  3,  conformable  to  the  other  provisions  of  this  s. 
These  leases  will  be  binding  on  all  other  persons  interested,  and  will 
confer  a  valid  legal  term,  leaving  a  legal  reversion  in  the  mortgagee, 
assuming  the  mortgage  passed  the  legal  estate  to  him.  The  rent  and 
the  benefit  of  the  lessee's  covenants  and  thecondilion  of  re-entry  will 
become  annexed  to  the  actual  legal  reversion,  and  will  be  capable  of 
being  recovered,  enforced  and  taken  advantage  of  by  the  'mortgagor 
while  in  possession,  and  then  by  the  mortgagee  (see  s.  10).  The 
lessee  will  also,  to  the  extent  of  covenants  or  provisions  in  his  favour 
authorized  by  law  (see  Wilson  v.  Queen^s  Cltibj  1891,  3  Cb.  522),  or 
(see  subs.  14)  by  the  mortgage  deed,  have  the  same  rights  against  the 
actual  reversioner  and  persons  claiming  under  him  as  if  he  had  made 
or  joined  in  making  the  lease  (see  s.  11). 

If  the  mortgagor's  power  to  lease  given  by  this  s.  is  excluded,  then 
under  a  lease  made  by  the  mortgagor  after  the  mortgage  the  mortgagee 
has  no  reversion,  the  covenants  by  the  lessee  are  covenants  in  gross, 
and  cannot  be  sued  upon  by  the  mortgagee  if  he  forecloses  or  takes 
possession,  nor  by  a  purchaser  from  him  if  he  sells,  unless  the  mort- 
gagor joins  in  conveying  and  the  conveyance  is  made  expressly  subject 
to  the  lease :  see  Cuthbertson  v.  Irving,  6  H.  &  N.  135 ;  Webb  v.  Austin, 
7  Man.  &  G.  701 ;  Dotvne  v.  Thonijaon,  9  Q.  B.  1037.  The  only 
remedy  of  the  mortgsgee  when  he  takes  possession  is  to  eject  the 
lessee.  This  in  most  cases  is  not  desired,  and  is  an  inadequate  remedy, 
especially  in  the  case  of  house  property,  where  an  essential  part  of 
the  value  of  the  reversion  consists  in  an  available  remedy  against  the 
tenant  on  the  covenants  to  paint,  repair,  deliver  up  in  repair,  &c.  In 
the  case  of  agricultural  land  also,  the  covenants  may  be  of  importance 
if  only  to  give  the  right  to  an  injunction.  Also  if  the  operation  of 
tho  Act  be  excluded,  acceptance  of  rent  by  the  mortgagee,  or  by  a 


CONVEYANCING  AND  LAW  OP  PBOPEBTY  ACT,  1881.     73 

purchaser  from  him^  will  ooDstitute  the  lessee  simply  tenant  from  year         S.  18. 

to  year  at  Common  Law,  without  reference  to  the  terms  of  the  lease,         

unless  a  special  agreement  be  previously  made  {Corhett  v.  Flotvden,  25         ' 

Ch.  D.  678 ;  Keith  v.  B.  Qancia,  1904, 1  Ch.  774,  783),  and  in  the  case  Leases. 
of  agricultural  land,  will  bring  into  operation  the  Agricultural  Hold- 
ings Act,  1883,  which  renders  necessary  a  year's  notice  expiring  with 
a  year  of  tenancy.  On  the  other  hand,  if  the  lease  be  made  under 
this  B.  the  mortgagee  on  taking  possession  has  his  remedy  for  rent  on 
the  covenants :  Municipal  die,  Bldg.  Soc,  v.  Smith,  22  Q.  B.  D.  70, 
and  is  nob  affected  by  any  collateral  agreement  between  the  mortgagor 
and  the  lessee. 

If  any  restriction  is  to  be  placed  on  the  power  of  the  mortgagor  to 
lease  under  this  s.,  it  should  at  most  extend  to  prevent  him  from  grant- 
ing leases  either  Without  certain  desired  restrictions  or  without  the 
consent  in  writing  of  the  mortgagee.  The  mortgagor  must  generally, 
to  make  his  property  available,  grant  leases  of  some  kind,  and  it  is 
not  advisable  to  compel  him  to  lease  as  equitable  owner  only. 

A  sum  due  for  compensation  under  the  Agricultural  Holdings  Acts,  Agricultural 
1883  and  1900,  in  respect  of  a  lease  granted  by  a  mortgagor  under  Holdings  Acts, 
this  s.  would  not,  it  is  conceived,  be  recoverable  personally  against  the 
mortgagee,  but  would  be  only  a  charge  on  the  holding  as  against  him 
(s.  31  of  the  Act  of  1883),  he  being  a  landlord  entitled  to  receive  rents 
and  profits  in  a  ''  character  otherwise  than  for  his  own  benefit."    As 
to  the  rights  of  a  tenant  of  agricultural  land,  allotments  or  cottage  Tenants*  Corn- 
gardens  against  a  mortgagee  not  bound  by  the  tenancy,  see  the  Tenants'  p«nMtion  Act, 
Compensation  Act,  1890,  s.  2.  ^^^' 


Sale;  Insurance;  Receiver;  Timber,  Sah;  insur- 

ance; Reoeifser; 

A  conveyance  by  a  mortgagee  selling  under  the  following  power       Timber, 
should,  as  is  customary  in  the  case  of  powers  given  by  deed,  expressly  Sale  should  be 
refer  to  the  power.    This,  however,  is  only  necessary  for  the  purpose  **^'^®*!?*!  *  J  ^* 
of  obtiuning  the  benefit  of  s.  21  (2),  which  (following  Lord  Cranworth's  ^^  *^    w    c  . 
Act,  s.  13)  only  exempts  a  purchaser  from  the  consequences  of  an 
irregularity  when  the  sale  is  in  professed  exercise  of  the  power  of  sale 
conferred  by  this  Act. 

This  8.  only  applies  to  mortgages  by  deed :  subs.  1.    It  does  not  Mortgage 
affect  the  power  of  sale  which  is  implied  in  the  case  of  a  mortgage  of  should  be  by 
shares  not  made  by  deed,  or  a  pledge :  Deverges  v.  Sandeman,  1902,   ^^  ' 
1  Ch.  579. 

Where  several  mortgagees  claim  under  one  mortgsge,  though  in  Several  mort- 
distinct  sums,  it  is  conceived  that  all  must  join  in  the  exercise  of  the  K^S^«*  f<"^ 
powers  conferred  on  a  mortgagee  by  this  Act :  see  s.  2  (vi.),  where  ■•P*"**  sums. 
"  mortgage  money  "  means  '*  money  (t.e.  the  whole  money)  secured  by 
a  mortgage,**  and  "mortgagee*'  (which  includes  the  plural)  must 
necessarily  have  a  corresponding  meaning ;  end  see  Blaker  v.  Herts  &c, 
Co.f  41  Ch.  D.  399 ;  but  in  mortgages  of  that  kind,  and  in  all  other 
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SS.  18,  19.     special  cnscs,  express  provision  should  be  made  as  to  who  is  to  exercise 

the  powers  (see,  far  this  purpose,  sabss.  2  and  3  of  s.  19). 

Mortgages.  j,^^  ^^^  application  of  ss.  19-24  to  Registered  Charges  under  tl:e 
Side ;  Insure  L.  T.  A.'s,  see  L.  T.  A.  1897,  s.  9  (2) ;  and  to  the  recovery  of  the  con- 
a^ux;  Receiver;  sideratioD  for  the  redemption  of  a  rentcharge  under  the  Copyhold  Acts, 
see  Cop.  A.,  1887,  s.  18 ;  Cop.  A.,  1894,  s.  30  (4). 


Timber. 


Powers  in-  19« — (1.)  A  mortgagee,  where  the  mortgage  is  made 

cident  to  estate  \^j  ^q^^  g^^n  bv  virtue  of  this  Act,  have  the  following 

or  interest  of*^  iii  iiii  • 

mortgagee,  powers,  to  the  like  extent  as  if  they  had  been  m  terms 
conferred  by  the  mortgage  deed,  but  not  further 
(namely) : 

(i.)  A  power,  when  the  mortgage  money  has  become 
due,  to  sell,  or  to  concur  with  any  other  person 
in  selling,  the  mortgaged  property,  or  any  part 
thereof,  either  subject  to  prior  charges,  or  not, 
and  either  together  or  in  lots,  by  public  auction 
or  by  private  contract  subject  to  such  conditions 
respecting  title,  or  evidence  of  title,  or  other 
matter,  as  he  (the  mortgagee)  thinks  fit,  with 
power  to  vary  any  contract  for  sale,  and  to  buy 
in  at  an  auction,  or  to  rescind  any  contract  for 
sale,  and  to  re-sell,  without  being  answerable 
for  any  loss  occasioned  thereby ;  and 

As  to  the  exercise  of  the  power  of  sale  conferred  by  this  s.,  the  con- 
veyance and  the  application  of  the  sale  money,  see  ss.  20,  21,  and  as  to 
the  power  of  a  mortgagee  to  give  receipts  for  the  sale  or  other  money  or 
securities  comprised  in  the  mortgage,  see  s.  22. 

An  order  nisi  for  foreclosure,  or  a  j  udgment  in  a  redemption  action  does 
not  extinguish  the  power  of  sale,  but  the  mortgagee  cannot  exercise  it 
without  the  leave  of  the  Court :  Stevens  v.  Theatres^  Ltd.,  1903,  1  Ch. 
857 ;  but  a  purchaser  for  value  without  notice  would  get  a  good  title  : 
8.  C.  864.  The  mere  commencement  of  an  action  for  redemption  will 
not  prevent  an  exercise  of  the  power :  Adams  v.  Scott,  7  W.  R.  213. 
An  exercise  of  the  power  after  foreclosure  absolute  opens  the  fore- 
closure :  Watson  v.  Marston,  4  D.  M.  &  G.  230.  As  to  the  rights 
and  duties  of  mortgagees  in  exercising  the  power  of  sale,  see  Kennedy 
V.  De  Trafford,  1896,  1  Ch.  762 ;  1897,  A.  C.  180 ;  I^utt  v.  Easton^ 
1899, 1  Ch.  873. 
Mortgaged  As  to  the  duty  of  mortgagees  where  the  mortgaged  estate  is  sold 

**f*K*  *h^        ^^^^  other  property,  see  the  analogous  case  of  the  sale  of  trast  property, 

property."        "^^^  *^  '^''  ^'^  «'  ^^' 

B*lli  of  Sale         "^'^^  statutory  fonn  in  the  Bills  of  Sale  Act,  1882,  does  not  iocor- 

Act,  1882.        porate  the  power  of  eale  given  by  this  Act :  Calvert  v.  Thomas,  19  Q. 


Exercise  of 
jiower  after 
decree  for 
foreclosnre  or 
redemption. 
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B.  D.  204;  nor  docs  the  power  of  sale  apply  in  the  case  of  several         ^'  1^* 

debentures  given  by  a  joint  stock  company,  see  Blaker  v.  Ilerts  &c,  mortqages. 

Co,,  41  Ch.  D.  399  ;  and  as  to  a  mortgage  to  a  building  societv  in  the         

ordinary  form,  see  Re  Thompson  <k  Holt,  44  Ch.  D.  492;  Ite  JRummey  Sale;  Imur- 

<fe  SmM,  1897,  2  Ch.  351.  '"'^r^^r'" ' 

The  words  in  subs,  (i.)  "  or  any  part  thereof  do  not  authorize  a  sale  ^  ,     . 
of  trade  machinery  separately  from  the  land :  Jie  Tates^  38  Ch.  D.  112.  ^^^  building 
It  would  seem  to  follow  that  mines  could  not  be  sold  separately  from  society  mort- 
surface  {Buckley  v.  Howell,  29  Beav.  546),  except  under  T.  A.,  s.  44,  gage«. 
as  amended  by  T.  A.,  1894,  s.  3 ;  nor  a  new  easement  expressly  Trade  fixtures, 
granted :   Dayrell  v.  Hoare,  12  A.  &  E.  356 ;  bat,  on  a  sale  of  part,  "»°"»  ^^' 
the  mortgagee  can  convey  the  part  sold  with  all  the  legal  incidents 
accompanying  the  grant,  e.g,  an  implied  right  to  light  over  the  part 
unsold  :  Born  v.  Turner,  1900,  2  Ch.  211. 

(ii.)  A  power,  at  any  time  after  the  date  of  the  mort- 
gage deed,  to  insure  and  keep  insured  against 
loss  or  damage  by  fire  any  building,  or  any 
effects  or  property  of  an  insurable  nature, 
whether  affixed  to  the  freehold  or  not,  being  or 
forming  part  of  the  mortgaged  property,  and 
the  premiums  paid  for  any  such  insurance  shall 
be  a  charge  on  the  mortgaged  property,  in 
addition  to  the  mortgage  money,  and  with  the 
same  priority,  and  with  interest  at  the  same 
rate,  as  the  mortgage  money ;  and 

Under  this  subs,  the  mortgagee  will  bo  justified  in  insuring,  unless  When  mort- 
thc  mortgagor  shows  by  delivering  receipt  for  premium,  or  otherwise,  pgee  may 
that  a  proper  insurance  is  maintained.  insuic. 

As  to  the  amount  and  application  of  the  insurance  money  and  the 
cases  in  which  the  mortgagee  is  not  by  this  Act  authorized  to  insure, 
see  s.  23. 

As  to  the  law  before  the  Act,  see  Dohson  v.  Land,  8  Ha.  216,  and 
23  &  24  Vict.  c.  145,  s.  11  (2). 

(iii.)  A  power,  when  the  mortgage  money  has  become 
due,  to  appoint  a  receiver  of  the  income  of  the 
mortgaged  property,  or  of  any  part  thereof; 
and 

As  to  the  appointment,  powers,  &c.,  of  a  receiver,  see  s.  24.  Receivership  of 

A  receiver  cannot,  under  this  subs.,  be  appointed  of  book  debts  ^^^^  debts. 

comprised  in  a  mortgage  of  a  business :  Butter  v.  Everett,  1895,  2 

Ch,  872,  875,  877;  but  see  subs.  (2;  belo^r. 
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S.  19. 


Mortgages. 

Sale;  Insur- 
ance; Eeoeiver; 
Timber, 


Proceeds  of 
timber. 


(iv.)  A  power,  while  the  mortgagee  is  in  possession,  to 
cut  and  sell  timber  and  other  trees  ripe  for 
cutting,  and  not  planted  or  left  standing  for 
shelter  or  ornament,  or  to  contract  for  any  such 
cutting  and  sale,  to  be  completed  within  any 
time  not  exceeding  twelve  months  from  the 
making  of  tlie  contract. 

Oil  this  8iib3.  see  lie  Yates,  38  Cb.  D.  112,  at  pp.  117, 129. 

It  is  conceiyed  that  proceeds  of  the  sale  of  timber  will  bo  rents  and 
profits,  and  need  not  be  treated  as  at  once  applied  (like  proceeds  of 
sale  of  the  inheritaDce,  see  Thompson  v.  Hudson,  10  £q.  497)  Iq  dis- 
charge of  interest  and  costs,  and  then  of  principal,  on  taking  the 
account  against  the  mortgagee.  As  to  the  mode  of  taking  such  account, 
see  Union  B.  of  L,  v.  Ingram^  IG  Ch.  D.  53. 

(2.)  The  provisions  of  this  Act  relating  to  the  fore- 
going powers,  comprised  either  in  this  section,  or  in  any 
subsequent  section  regulating  the  exercise  of  those 
powers,  may  be  varied  or  extended  by  the  mortgage  deed, 
and,  as  so  varied  or  extended,  shall,  as  far  as  may  be, 
operate  in  the  like  manner  and  with  all  the  like  incidents, 
effects,  and  consequences,  as  if  such  variations  or  exten* 
sions  were  contained  in  this  Act. 

See  on  this  subs,,  Bichards  v.  Overseers  of  Kidderminster,  1896, 
2  Ch.  212,  219. 

(3.)  This  section  applies  only  if  and  as  far  as  a  contrary 
intention  is  not  expressed  in  the  mortgage  deed,  and 
shall  have  effect  subject  to  the  terms  of  the  mortgage 
deed  and  to  the  provisions  thereia  contained. 

For  a  case  where  a  special  power  of  sale  was  held  not  to  exclude 
the  common  statutory  power,  see  Life  Interest  &c.  Cor^(/ration  y. 
Band-in- ffand  &c.  Society,  1898,  2  Ch.  230,  239. 

(4.)  This  section  applies  only  where  the  mortgage 
deed  is  executed  after  the  commencement  of  this  Act. 

Powers  more        This  s.  replaces  Fart  II.  of  Lord  Cranworth's  Act,  23  &  24  Vict. 

extensive  than  e.  145,  which  is  repealed  (see  second  schedule  to  this  Act,  Part  III.), 
and  gives  the  more  compltte  and  extensive  powers  usually  inserted  in 
mortgage  deeds.  Lord  Cranworth^s  Act  only  applied  to  hereditaments. 
This  s.  applies  to  "property"  generally,  which  word  includes  all  real 
and  personal  estate,  choses  in  action,  and  every  right  or  interest  which 
is  capable  of  being  mortgaged :  see  s,  2  (1), 


in  Lurd  Cran 
woi  th'i»  Act. 
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The  mortgage  deed  may  extend  or  restrict  the  powers  given  by  this     SS.  19,  20 
Act,  and  the  extended  or  restricted  powers  have  effest  under  subs.  2,    .,  "" 
as  if  conferred  by  this  Act.  

20.-A  mortgagee  shall  not  exercise  the  power  of  sale  ^^^/j^;. 
conferred  by  this  Act  unless  and  until —  Timber, 

(i.)  Notice  requiring  payment  of  the  mortgage  money  KeguUtjon 
has  been  served  on  the  mortgagor  or  one  of  power  of  sale, 
several  mortgagors,  and  default  has  been  made 
in  payment  of  the  mortgage  money,  or  of  part 
thereof,  for  three  months  after  such  service ;  or 

-    As  to  giving  notice,  see  s.  67.  Notice/ 

The  right  to  receive  notice  may  be  waived :  Be  Thomp9on  tk  Eoli^  Waiver. 
44  Ch.  D.  492. 

Where  a  first  mortgage  contained  a  power  of  sale  with  a  proviso  that  Ho«r  and  to 
the  power  should  not  be  exercised  without  giving  notice  to  the  mort-  whom  to  be 
gagor  or  his  (usigns^  the  mortgagee  having  received  notice  of  a  second  ^  ^^^' 
mortgage  was  held  liable  in  damages  to  the  second  mortgagee  for  not 
giving  him  notice  before  selling :  Hoole  v.  Smithy  17  Ch.  D.  434,  and 
notice  to  the  mortgagor  alone  was  held  insufficient,  but  it  was  not 
decided  whether  notice  to  the  second  mortgagee  alone  would  have  been 
sufficient  It  is  conceived  that  the  mortgagor  is  not  entitled  to  burden 
his  mortgagee  with  more  than  one  notice,  at  least  where  it  is  to  be 
given  to  the  mortgagor  or  his  assigns.  As  *^  mortgagor  "  includes  "  any 
person  entitled  to  redeem  according  to  his  estate,  interest,  or  right  in 
the  mortgaged  property,"  the  expression  "one  of  several  mortgagors" 
means,  it  is  conceived,  *'  one  of  the  several  persons  entitled,  (S:c.,  ac- 
cording to  his  estate,*'  &c.,  and  that  it  is  sufficient  if  notice  of  sale  be 
given  to  the  first  subsequent  incumbrancer  who  has  given  notice  of  his 
security  to  the  mortgagee  who  sells. 

Where  an  immediate  power  of  sale  is  desired  without  notice  and  Mode  of  ex- 
withont  the  other  restrictions  in  this  s.,  the  proper  course  will  be  to  eluding  thi:i  s. 
agree  that  the  mortgagee  shall  have  the  power  of  sale  conferred  by 
this  Act,  but  without  the  restrictions  on  the  exercise  thereof  imposed 
by  this  & 

"  Month  "  means  calendar  month :  see  note  at  end  of  s.  2.    Where  Computation 
the  months  are  broken  the  computation  of  a  calendar  month  runs  ^^  broken 
from  the  end  of  a  given  day  in  one  month  to  the  end  of  the  day  with  ™^"^  '* 
the  corresponding  number  in  the  ensuing  month :  Freeman  v.  Head, 
11  W.  R.  802.      The  first  day  is  excluded  :  Young  v.  Eiggon,  G 
M.  &  W.  49 ;  Be  Bailioay  Sleepers  Supply  Co,,  29  Ch.  D.  204.    And 
see  South  Staffs.  Tramways  Co,  v.  Sickness  &C,  Assurance  Associatio7i, 
1891, 1  Q.  B.  402. 

(ii.)  Some  interest  under  the  mortgage  Is  in  arrear 
and  unpaid  for  two  months  after  becoming 
due;  or 
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SS.  20,  21.        Where  there  is  no  covenant  for  payment  of  interest,  after  the 
-^  princ'pal  becomes  due,  there  would,  still,  it  would  seem,  be  interest 

accruing,  at  the  old  rate, "  under  the  mortgage  "  as  '*  redemption 

Sale;  Intur-  money'* :  see  Cook  y.  Fowler^  L.  B.  7  H.  L.  27;  Be  Roberts^  14  Ch. 

auoe;  Receiver;  D.  49  (per  Cotton,  L. J.,  at  p.  52) ;  Gordillo  v.  Wegu^Mn,  6  Ch.  D.  287, 

Timber.       ^^  ^^  297,  301-2 ;  Be  Frisby,  43  Ch.  D.  106  (see  remarks  of  Fry,  L.  J., 

hiterest  where  ^t  p.  114).    Such  interest  accrues  doe  from  day  to  day,  and  «  some 

interest "  would,  it  is  conceiyed,  be  '^  in  arrear  and  unpaid  "  under 

this  subs,  at  any  time  when  no  interest  had  been  paid  for  more  than 

two  months. 

Where  there  was  a  coyenant  to  pay  by  instalments,  which  included 
interest,  and  an  instalment  was  in  arrear  for  two  months,  it  was  held 
that  interest  was  in  arrear  for  two  months  within  this  s. :  Walsh  v. 
Derrick,  19  T.  L.  K  209. 

(iii.)  There  has  been  a  breach  of  some  provision  con- 
tained in  the  mortgage  deed  or  in  this  Act,  and 
on  the  part  of  the  mortgagor,  or  of  some  person 
concurring  in  making  the  mortgage,  to  be 
observed  or  performed,  other  than  and  besides 
a  covenant  for  payment  of  the  mortgage  money 
or  interest  thereon. 

Under  this  subs,  the  power  of  sale  arises  on  breach  of  a  proTision 
which  the  mortgagor  ought  to  observe,  as,  for  instance,  in  a  mortgage 
of  a  life  interest  and  policy  of  assurance,  on  a  breach  of  the  covenant 
as  to  keeping  the  policy  on  foot,  or  such  a  statutory  provision  as  in  s. 
18  (11)  above. 

Conveyance, '  2L — (1.) — A  mortgagee  exercising  the  power  of  sale 
saie*'*^'  *^ '  ^°  conferred  by  this  Act  shall  have  power,  by  deed,  to  con- 
vey the  property  sold,  for  such  estate  and  interest  therein 
as  is  the  subject  of  the  mortgage,  freed  from  all  estates, 
interests,  and  rights  to  which  the  mortgage  has  priority, 
but  subject  to  all  estates,  interests,  and  rights  which  have 
priority  to  the  mortgage ;  except  that,  in  the  case  of 
copyhold  or  customary  land,  the  legal  right  to  admit- 
tance shall  not  pass  by  a  deed  under  this  section,  unless 
the  deed  is  sufficient  otherwise  by  law,  or  is  sufficient  by 
custom,  in  that  behalf. 

Mode  ofexer-  Under  this  s.  the  mortgagee  will  proceed  exactly  as  under  the  ordi- 
cining  power  nary  power  of  sale  in  a  deed.  He  will  convey  the  freeholds  and  also 
of  tale.  nQy  customary  freeholds  passing  by  deed  and  admittance,  and  also 

his  equity  in  copyholds  by  deed.    As  to  copyholds  passing  by  sur- 
render and  admittance,  if  he  has  a  surrender,  or  if  the  mortgage  was 
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made  by  a  tenant  for  life,  or  a  |)erson  having  the  powers  of  a  tenant        S.  21. 
for  life,  under  S.  L.  A.,  1882,  s.  20,  lie  will  be  admitted  and  surrender    MQ^II'lgg 

to  the  purchaser.    If  he  has  no  surrender,  and  the  mortgage  was  not         

made  under  that  Act,  the  customary  legal  estate  must  be  obtained  by    Sale ;  Insur- 
Testing  order  or  otherwise  as  before  the  Act.  ^^%?!^^*^' 

A  mere  surrender  of  copyholds  by  way  of  mortgage,  if  not  under         * 

seal,  confers  no  power  to  sell,  but  it  is  conceived  that  a  deed  contain-  Meresurrender 
X  f  1  11         #      xi  ^  J.    g»ve«  no  power 

mg  a  covenant  to  surrender  would  confer  the  power  ;  a  covenant  to  ^^  ,g]|  ^Qp„. 

convey  freeholds  would  confer  the  power,  and  a  covenant  to  surrender  holds. 

copjholds  is  a  similar  covenant  to  convey.    In  order  clearly  to  give 

the  power  the  deed  should  contain  an  express  charge  (which  is  in* 

eluded  in  the  ozpresaion  "  mortgage,"  see  s.  2  (vi.)),  and  also  a  declara-  Declaration  of 

tion  that  the  mortgagor  holds  the  copyholds  in  trust  for  the  mort-  J^™  ^  ^^  ' 

gagee,  so  as  to  enable  a  vesting  order  to  be  obtained  if  required.  copyholds. 

A  similar  declaration  of  trust  of  the  mortgagor's  term  in  leaseholds  j^nd  as  to 
should  be  contained  in  a  mortgage  by  demise,  and  a  power  for  the  leaseholds, 
mortgagee  to  appoint  a  new  trustee:    London  &c.  Banking  Co,  v. 
Ooddard,  1897, 1  Ch.  642. 

Under  s.  15  of  Lord  Cran worth's  Act  (23  &  24  Vict.  c.  145)  it  has  Power  to  con- 
been  held  in  Eiait  v.  Hillman,  19  W.  K.  694,  that  a  mortgagee  by  cranworth^'s'** 
sub-demise  of  leaseholds  could  assign  the  whole  of  the  original  term,  Act. 
and  in  Be  Solomon  &  Meagher,  40  Cb.  D.  508,  that  an  equitable  mort- 
gagee, selling  after  1881  under  that  Act,  could  convey  the  legal 
estate.    This  s.  confers  no  such  power :   Be  Hodson  &  Bowe,  35  Ch.  Power  under 
D.  668,  but  it  can  be  conferred  by  means  of  an  irrevocable  power  of      * 
attorney  under  C.  A.,  1882,  s.  8,  which  remains  in  force  notwithstand- 
ing the  death  of  the  principal,  but,  it  is  conceived,  ceases  on  the  death 
of  the  attorney. 

(2.)  Where  a  eonyeyanee  is  made  in  professed  exercise 
of  the  power  of  sale  conferred  by  this  Act,  the  title  of 
the  purchaser  shall  not  be  impeachable  on  the  ground 
that  no  case  had  arisen  to  authorize  the  sale,  or  that  due 
notice  was  not  given^  or  that  the  power  was  otherwise 
improperly  or  irregularly  exercised;  but  any  person 
damnified  by  an  unauthorized,  or  improper,  or  irregular 
exercise  of  the  power  shall  have  his  remedy  in  damages 
against  the  person  exercising  the  power. 

A  transfer  of  land  by  the  proprietor  of  a  registered  charge  with 
power  of  sale  brings  in  this  subs. :  L.  T.  A.,  1897,  s.  9  (1). 

As  to  effect  of  the  subs,  in  favour  of  purchaser,  see  Life  Interest  &c. 
Corporation  v.  Hand-in-Eand  &c.  Society,  1898,  2  Ch.  230.  A  ven- 
dor cannot,  it  seems,  rely  on  it  against  the  purchaser,  when  making 
oat  title  and  before  conveyance :  see  S.  C,  and  compare  Be 
Edwards  to  Cfreen,  58  L.  T.  789.  Nor  wUl  it  protect  a  purchaser 
buying  with  notice  of  impropriety  or  irregularity  in  the  exercise  of  the 
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S.  21.        power  :  FarJcinaon  v.  Hanbury,  1  Dr.  &  Sm.  143  ;  Sdwyn  v.  Garfit, 

'mobtoTqes.    '^  ^^'  ^'  ^^^'    ^^  Thompson  &  Holt,  44  Ch.  D.  492  ;   Bailey  v. 

Barnes,  1894, 1  Oh,  25  ;  Be  Tritton,  W.  N.,  1891, 194. 

Sale;  Ineur* 

^^^T^ht^^'  ^^'^  ^^®  money  which,  is  received  by  the  mortgagee, 
arising  from  the  sale,  after  discharge  of  prior  incum- 
brances to  which  the  sale  is  not  made  subject,  if  any,  or 
after  payment  into  Court  under  this  Act  of  a  sum  to 
meet  any  prior  incumbrance,  shall  be  held  by  him  in 
trust  to  be  applied  by  him,  first,  in  payment  of  all  costs, 
charges,  and  expenses,  properly  incurred  by  him,  as 
incident  to  the  sale  or  any  attempted  sale,  or  otherwise ; 
and  secondly,  in  discharge  of  the  mortgage  money, 
interest,  and  costs,  and  other  money,  if  any,  due  under 
the  mortgage ;  and  the  residue  of  the  money  so  received 
shall  be  paid  to  the  person  entitled  to  the  mortgaged 
property,  or  authorized  to  give  receipts  for  the  proceeds 
of  the  sale  thereof. 

As  to  paying  Under  this  subs,  the  mortgagee  is  authorized  not  merely  to  dis- 
prior  charges,  gij^rge  prior  incumbrance?,  but  to  pay  iu  the  sum  required  under  s.  6 
to  be  paid  into  Court  to  answer  them.  He  can  then  sell  free  from 
Surplus  to  incumbrances.  The  lost  words  of  this  subs,  include  a  subsequent 
subsequent  in*  incumbrancer  (s.  22),  to  whom  therefore  a  mortgagee  may  pay  any 
cumbrancer.      surplus. 

As  to  payment  The  mortgagee  must,  however,  take  care  that  he  pays  the  residue 
of  surplus.  to  the  right  petson  :  see  TT.  London  Commercial  Bk,  v.  Beliance  By, 
Soc.,  27  Cb.  D..185 ;  29  ib.  954.  This  is  a  liability  which  as  trustee  ot 
the  residue  he  cannot  avoid,  but  in  a  doubtful  case  he  can  pay  the 
money  into  Court,  or  invest  it  for  the  benefit  of  the  persons  entitled  : 
Charles  v.  Jones,  35  Ch.  D.  544, 550 ;  otherwise,  he  must  pay  interest 
thereon  at  4  p.  c.  (see  that  case  and  Eley  v.  Bead,  76  L.  T.  39). 

And  as  to  claims  to  surplus  of  sale  money  being  Statute  barred  or 
not,  see  Banner  v.  Berridge,  18  Ch.  D.  264,  pp.  260-70;  Soar  v. 
Ashwdl,  1893, 2  Q.  B.  390 ;  Th(yrne  v.  Heard,  1894, 1  Ch.  599  ;  1895, 
A.  C.  495  ;  and  as  to  constructive  notice  of  £econd  mortgage,  S.  C, 
p.  501. 

(4.)  The  power  of  sale  conferred  by  this  Act  may  be 
exercised  by  any  person  for  the  time  being  entitled  to 
receive  and  give  a  discharge  for  the  mortgage  money. 

See  Saloway  v.  Strawbridge,  1  K.  &  J.  371 ;  7  D.  M.  &  G.  594. 
Effect  of  sub-  And  ^tt.  if,  after  a  sub-mortgage,  the  sub-mortgagor  can,  oven  with 
mortgage.        j^j^  mortgagee's  consent,  himself  exercise  the  power. 
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This  subs,  does  not  apply  to  a  persDii  merely  entitled  to  give  a  dis-    SS.  21,  23. 
cbarge  as  agent ;  Be  Dowson  &  Jenkins,  1904,  2  Ch.  219.  

MORTOAOES. 

(5.)  The  power  of  sale  conferred  by  this  Act  shall  not  saU^isw^ 
affect  the  right  of  foreclosure,  wu»;  Beceicer; 

(6.)  The  mortgagee,  his  executors,  admiuistrators,  or        '"*^' 
assigns,  shall  not  be  answerable  for  any  involuntary  loss 
happening  in  or  about  the  exercise  or  execution  of  the 
power  of  sale  conferred  by  this  Act  or  of  any  trust  con- 
nected therewith. 

A  mortgagee,  though  in  selling  he  has  bis  duties  towards  his  Mortgagee  is 
mortgagor,  is  not  a  trustee  for  sale :  see  Warner  v.  Jacob,  20  Ch.  D.  "®'  *  trustee 
320 ;  Tondin  v.  Luce,  41  Cb.  D.  573,  43  ib.  191 ;  Farrar  v.  Fan^ars,  ^""^  "^*- 
Ltd.,  40  Ch.  D.  410-11 ;  Kennedy  v.  De  Trajford,  1896,  1  Ch.  7C2, 
778 ;  1897,  A.  C.  180 ;  Natt  v.  Boston,  1899, 1  Ch.  873. 

(7.)  At  any  time  after  the  power  of  sale  conferred  by 
this  Act  has  become  exercisable,  the  person  entitled  to 
exercise  the  same  may  demand  and  recover  from  any 
person,  other  than  a  person  having  in  the  mortgaged 
property  an  estate,  interest,  or  right  in  priority  to  the 
mortgage,  all  the  deeds  and  documents  relating  to  the 
property,  or  to  the  title  thereto,  which  a  purchaser  under 
the  power  of  sale  would  be  entitled  to  demand  and 
recover  from  him. 

On  a  sale  by  a  second  or  subsequent  mortgagee,  being  a  person 
entitled  to  redeem  (see  definition  of  mortgagor,  s.  2  (vi.)^  he  can,  as 
against  a  prior  mortgagee,  under  deed  subsequent  to  1881,  obtain 
production  of  the  title' deeds  so  as  to  show  the  title;  and  having  Prodactioa  of 
made  the  proper  payments  under  s.  5  to  answer  all  prior  inoum-  deeds, 
brancere,  he  is  entitled  under  this  subs,  to  recover  the  title  deeds  Recovery  of 
from  the  first  mortgagee,  who  would  then  be  a  bare  trustee  of  the  deeds, 
legal  estate. 

22. — (1.)  The  receipt  in  writing  of  a  mortgagee  shall  Mortgagee's 
be  a  sufficient  discharge  for  any  money  arising  under  the  ^^^^^^^'  ^"' 
power  of  sale  conferred  by  this  Act,  or  for  any  money  or 
securities  comprised  in  his  mortgage,  or  arising  there- 
under ;  and  a  person  paying  or  transferring  the  same  to 
the  mortgagee  shall  not  be  concerned  to  inquire  whether 
any  money  remains  due  under  the  mortgage. 

It  is  conceived  that  this  s.  applies  only  to  a  mortgagee  whose  mort- 
gage is  made  by  deed  after  1881.    The  supposed  mortgagee  is  one 

G 


SS.  22,  23. 

Mortgages. 

Sale;  Insur- 
ance;  JReoeivcr ; 
Timber. 

Mortg^agee's 
receipt  Talid 
though  secu- 
rity satisfied. 

Notice  of 
trusts. 
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who  has  a  power  of  sale  coDferred  by  this  Act»  which  a  mortgagco 
before  1882  has  not ;  see  s.  19  (4). 

The  receipt  of  the  mortgagee  is  a  complete  protection  Tto  a  bond  fide 
purchaser  without  notice,  even  though  the  security  should  prove  to 
have  been  satisfied :  Dicker  v.  Angentein^  3  Cfa.  D.  600. 

But  the  person  asked  by  the  mortgagee  to  pay  or  transfer  is  not 
bound  to  do  so  without  inquiry,  if  he  chooses,  as  to  the  state  of  the 
account :  Re  Bdl,  1896,  1  Ch.  1 ;  Hockey  v.  TFe«fer»,  1898,  1 
Ch.  350. 

A  purchaser  who  has  notice  that  the  mortgage  money  is  trust  money 
is  entitled  to  be  shown'  that  the  mortgagees  are  the  duly  appointed 
trustees :  Be  Blaiberg  A  Ahrahams,  1899,  2  Ch.  340. 

(2.)  Money  receiyed  by  a  mortgagee  under  his  mort- 
gage or  from  the  proceeds  of  securities  comprised  in  his 
mortgage  shall  be  applied  in  like  manner  as  in  this  Act 
directed  respecting  money  received  by  him  arising  from 
a  sale  under  the  power  of  sale  conferred  by  this  Act ;  but 
with  this  variation,  that  the  costs,  charges,  and  expenses 
payable  shall  include  the  costs,  charges,  and  expenses 
properly  incurred  of  recovering  and  receiving  the  money 
or  securities,  and  of  conversion  of  securities  into  money, 
instead  of  those  incident  to  sale. 


Mortgagee's         This  s.  enables  a  mortgagee  to  give  a  discharge,  not  only  for  money 

receipt  lor        arising  by  sale,  but  also  for  money  or  securities  assigned  by  the  mort- 

surplns  sale      ^^^^  ^^  arising  thereunder ;  for  instance,  to  give  a  receipt  for  the 

securities.         surplus  on  a  sale  by  a  prior  mortgagee,  or  in  case  of  a  mortgage  of  a 

policy  or  of  a  reversionary  interest  in  stock,  to  give  a  receipt  for  the 

policy  money  or  for  the  stock,  and  to  apply  the  money  in  discharge 

of  the  debt  and  costs,  and  in  case  of  stock,  to  sell  the  stock  for  that 

purpose. 

Amount  and  23.— (1.)  The  amount  of  an  insurance  effected  by  a 
kisui^*(Je^'' ""^  mortgagee  against  loss  or  damage  by  fire  under  the 
money.  powcr  in  that  behalf  conferred  by  this  Act  shall  not 

exceed  the  amount  specified  in  the  mortgage  deed,  or, 
if  no  amount  is  therein  specified,  then  shall  not  exceed 
two  third  parts  of  the  amount  that  would  be  required^ 
in  case  of  total  destruction,  to  restore  the  property 
insured. 

(2.)  An  insurance  shall  not,  under  the  power  conferred 
by  this  Act,  be  effected  by  a  mortgagee  in  any  of  th^ 
foUpwing  cases  (namely) : 
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(i.)  Where  there  is  a  declaration  in  the  mortgage    ^'  ^3>  ^^' 
deed  that  no  assurance  is  required :  mortoIors. 

(ii.)  Where  an  insurance  is  kept  up  by  or  on  behalf  of   cu/^TT 

the  mortgagor  in  accordance  with  the  mortgage  anoe;  'Receiver; 
deed :  ^'"^' 

(iii.)  Where  the  mortgage  deed  contains  no  stipula- 
tion respecting  insurance,  and  an  insurance  is 
kept  up  by  or  on  behalf  of  the  mortgagor,  to 
the  amount  in  which  the  mortgagee  is,  by  this 
Act,  authorized  to  insure. 
(3.)  All  money  received  on  an  insurance  effected  under 
the  mortgage  deed  or  under  this  Act  shall,  if  the  mort. 
gagee  so  requires,  be  applied  by  the  mortgagor  in  making 
good  the  loss  or  damage  in  respect  of  which  the  money 
is  received. 

(4.)  Without  prejudice  to  any  obligation  to  the 
contrary  imposed  by  law,  or  by  special  contract,  a 
mortgagee  may  require  that  all  money  received  on 
an  insurance  be  applied  in  or  towards  discharge  of  the 
money  due  under  his  mortgage. 

Under  14  Geo.  3,  c.  78,  s.  83,  insuraDce  money  on  houses  and  When  insur- 
buildings  must  at  the  request  of  any  person  interested,  or  may,  in  ***««  money  to 
cases  of  suspicion,  be  applied  in  reinstating  them :  see  Ex  p,  Gorely,  jT-MtaUnff  **° 
4  D.  J.  &  S.  477  (doubted,  however,  in  Westminster  Fire  Office  v. 
Glasgow  Provident  Society^  13  App.  Oa.  699) ;  Bayner  v.  Preston,  18 
Ch.  D.  1  (pp.  7, 15) ;  Castellain  v.  Preston,  11  Q.  B.  D.  380. 

24. — (1.)  A  mortgagee  entitled  to  appoint  a  receiver  Appointment, 
under  the  power  in  that  behalf  conferred  by  this  Act  wmuneration, 
shall  not  appoint  a  receiver  until  he  has  become  entitled  ^^^  .**"**•■  ®^ 

*  *  ,  receiver. 

to  exercise  the  power  of  sale  conferred  by  this  Act,  but 
may  then,  by  writing  under  his  band,  appoint  such  person 
as  he  thinks  fit  to  be  receiver. 

(2.)  The  receiver  shall  be  deemed  to  be  the  agent 
of  the  mortgagor;  and  the  mortgagor  shall  be  solely 
responsible  for  the  receiver's  acts  or  defaults,  unless  the 
mortgage  deed  otherwise  provides. 

See  as  to  the  authority  of  a  receiver  as  agent,  Be  Hale,  1899,  2  Ch.  Receiver  as 
107 ;  Semble  a  receiver  could  not  imder  this  s.  alone  pay  an  unsecured  agent. 

g2 
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S.  24. 

MORTQAGES. 

Sdle;  Insur- 

anoe;  Receiver; 

Timber, 

Position  of 
reoeiTer. 

Personal 
liability. 

Determi  nation 
of  agency. 

Change  of 
occapancy. 


Book  debts. 


"  Distress." 


debt  due  by  the  mortgagor  to  the  mortgagee.  See  generally  as  to  the 
position  of  a  recelFer  under  this  Act,  White  v.  MetooUf^  1903,  2  Ch. 
567 ;  and  compare  the  dicta  in  Jejferys  v.  Dickson^  1  Ch.  183,  at  p. 
190 ;  Law  v.  Glenn,  2  Ch.  634,  at  p.  641.  Sie  also  Gaskell  v.  Oosling, 
1896, 1  Q.  B.  669,  at  p.  691  et  seq.  As  to  a  receiver's  personal  liability 
to  creditors  and  others,  see  and  compare  Owen  y.  Cronk,  1895, 1  Q.  B. 
265,  and  Burt  v.  BuU,  ib.  276.  A  receiver  appointed  under  this  s. 
ceases  to  be  the  agent  of  the  mortgagor  if  he  is  subsequently  appointed 
receiver  by  the  Court  in  an  action  by  the  mortgagee  to  enforce  his 
security:  Hand  y.  Blow,  1901,  2  Ch.  721,  732;  or,  if  the  mortgsgor 
is  a  company,  on  a  winding-up  order  being  made :  Qosling  y.  Gaskell^ 
1897,  A.  C.  575. 

As  to  the  entry  into  possession  of  a  receiver  creating  a  change  of 
occupancy  within  s.  16  of  the  Poor  Rate  Assessment  and  Collection 
Act,  1669,  see  Bichards  v.  Kiddermimter  Overseers,  1896,  2  Ch.  212  ; 
Be  Marriage,  Neave  &  Co.,  ih,  663. 

The  appointment  of  a  receiver  is  not  sufficient  to  take  book  debts 
out  of  the  order  and  disposition  of  a  bankrupt,  unless  followed  by 
potice  to  the  debtors  within  a  reasonable  time :  Butter  v.  Everett,  1895, 
2  Ch.  872. 

(3.)  The  receiver  shall  have  power  to  demand  and 
reeoTer  all  the  income  of  the  property  of  which  he  is 
appointed  receiver,  by  action,  distress,  or  otherwise,  in 
the  name  either  of  the  mortgagor  or  of  the  mortgagee, 
to  the  full  extent  of  the  estate  or  interest  which  the  mort* 
gagor  could  dispose  of,  and  to  give  effectual  receipts, 
accordingly,  for  the  same. 

"  The  income '' :  see  note  on  s.  19  (1)  (iii.)* 

Under  this  subs,  the  receiver  acts  subject  to  the  rights  of  any  prior 
mortgagee  and  to  the  powers  of  his  receiver  (see  n.  to  subs.  8). 

Where  a  receiver  under  this  Act  has  been  appointed,  the  mortgagor 
cannot  distrain  without  the  receiver's  authority,  even  if  the  receiver 
neglects  or  refuses  to  do  so :  Bayly  v.  Went,  51  L.  T.  764 ;  WooUton 
v.  Bom,  1900, 1  Ch.  78a 

(4.)  A  person  paying  money  to  the  receiver  shall  not 
be  concerned  to  inquire  whether  any  case  has  happened 
to  authorize  the  receiver  to  act. 

(5.)  The  receiver  may  be  removedi  and  a  new  receiver 
may  be  appointed^  from  time  to  time  by  the  mortgagee 
by  writing  under  his  hand. 

(6.)  The  receiver  shall  be  entitled  to  retain  out  of  any 
money  received  by  him,  for  his  remuneration^  and  in 
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satisfaction  of  all  costs,  charges,  and  expenses  incurred       s.  24. 
by  him  as  receiver^  a  commission  at  snch  rate,  not  ex-  mobtgaqes. 
ceeding  five  per  centum  on  the  gross  amount  of  all   «^.  "TT 
money  received,  as  is  specified  in  his  appointment,  andance;*Beceit>erf 
if  no  rate  is  so  specified,  then  at  the  rate  of  five  per      ^<»«^- 
centum  on  that  gross  amount,  or  at  such  higher  rate  as 
the  Court  thinks  fit  to  allow,  on  application  made  by  him 
for  that  purpose. 

(7.)  The  receiver  shall,  if  so  directed  in  writing  by  the 
mortgagee,  insure  and  keep  insured  against  loss  or 
damage  by  fire,  out  of  the  money  received  by  him,  any 
building,  effects,  or  property  comprised  in  the  mortgage, 
whether  afiSxed  to  the  freehold  or  not,  being  of  an  insur- 
able nature. 

(8.)  The  receiver  shall  apply  all  money  received  by 
him  as  follows  (namely)  : 

(i.)  In  discharge  of  all  rents,  taxes,  rates,  and  out- 
goings whatever  affecting  the  mortgaged  pro- 
perty; and 
(ii.)  In  keeping  down  all  annual  sums  or  other  pay- 
ments, and  the  interest  on  all  principal  sums 
having  priority  to  the  mortgage  in  right  whereof 
he  is  receiver ;  and 
(iii.)  In  payment  of  his  commission,  and  of  the  pre- 
miums on  fire,  life,  or  other  ^insurances,  if  any, 
properly  payable  under  the  mortgage  deed  or 
under  this  Act,  and  the  cost  of  executing  neces- 
sary or  proper  repairs  directed  in  writing  by 
the  mortgagee ;  and 
(iv.)  In   payment  of  the  interest  accruing  due  in 
respect  of  any  principal  money  due  under  the 
mortgage ; 
and  shall  pay  the  residue  of  the  money  received  by  him 
to  the  person  who,  but  for  the  possession  of  the  receiver, 
would  have  been  entitled  to  receive  the  income  of  the 
mortgaged  property,  or  who  is  otherwise  entitled  to  that 
property. 

The  power  to  appoint  a  receiver  is  by  s.  19  given  to  the  mortgagee  position  of  a 
to  the  like  extent  as  if  in  terms  conferred  by  the  mortgnge  deed.    Tlie  receiver. 
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SS.  24,  25.  receiver  of  a  second  or  subsequent  mortgagee  will  therefore  (see  subs. 

3  of  this  8.)  be  liable  to  be  superseded  by  the  receiver  of  a  prior  mort- 

MoRTOAOES.  g^^  ^j^gj^  appointed,  but  the  receiver  for  the  time  being,  whether 

Sale;  Jnsur-  under  a  first  or  any  subsequent  mortgage,  will,  it  is  conceived,  have 

ance:Jieoeiver;  under  subss.  3  and  4  power  to  recover  and  give  a  legal  discharge  for 

Timber,  ^j^f^^    rj^^  prove  that  the  person  appointing  the  receiver  is  actually  a 

Power  to  mortgagee,  the  mortgage  deed  must  be  produced.     Where  it  is  desired 

"rove?*  ^^^    ^  *^^^^  ^^^^*  *  counterpart  of  the  mortgage  may  be  taken.     As 
mortgage  deeds  will  in  future  be  short,  the  cost  of  a  counteri^rt  will 
be  much  less  than  that  of  the  old  receivership  deed. 
Repairs  by  Any  necessary  or  proper  repairs  which  a  mortgagee  could  not 

receiver.  himself  make,  unless  expressly  authorized,  without  incurring  the 

liability  of  a  mortgagee  in  possession,  may  be  made  by  the  receiver, 
if  directed  in  writing  by  the  mortgagee  under  subs.  8  (iii.) ;  and  see 
White  V.  MetcaJf,  1903,  2  Ch.  567. 
Appointment        When  an  action  is  pending  the  receiver  should  be  appointed  by  the 
by  Court.         Court,  and  not  under  this  Act :  Tillett  v.  Nixon,  25  Ch.  D.  238  ;  but 
in  the  winding-up  of  a  company,  the  Court  will  give  leave  to  take 
possession  to  a  receiver  appointed  by  debenture-holders  after  the  date 
of  the  winding-up  order  :  Be  Henri/  Pound,  Son,  &  Hutchins,  42  Ch, 
D.  402. 
^  Interest  Where  there  is  no  covenant  for  payment  of  interest  after  the  prin- 

accruing  due."  cipal  is  due,  as  to  what  is  "the  interest  accruing  due,"  see  n.  to  s.  20 
(ii.),  suprh. 

The  interest  which,  under  subs.  8  (iv.),  the  receiver  is  to  pay,  is 
not  only  that  accruing  after  his  appointment,  but  any  arrears  :  National 
Bank  v.  Kenney,  1898, 1  Ir.  R.  197. 
Mortgage  of  a       Iq  a  mortgage  of  a  business  the  receiver  should  be  given  additional 
business.  powers  to  manage  and  carry  on  the  business,  and  pay  and  receive 

debts  due  by  or  to  the  mortgagor  in  respect  thereof;  see  Be  Bah, 
1899,  2  Ch.  107  ;  Butter  v.  Everett,  1895,  2  Ch.  872. 


Action  rcgpcct'  Actiou  respecting  Mortgage. 

ing  Mortgage. 

Saieofmort-       26. — (1.) — Any  persoii  entitled  to  redeem  mortgaged 

fn  action^for  ^  Property  may  have  a  judgment  or  order  for  sale  instead 

ioreciosure,&c.  of  for  redemption  in  an  action  brought  by  him  either 

for  redemption  alone,  or  for  sale  alone,  or  for  sale  or 

redemption,  in  the  alternatiye, 

(2.)  In  any  action,  whether  for  foreclosure,  or  for 
redemption,  or  for  siale,  or  for  the  raising  and  payment 
in  any  manner  of  mortgage  money,  the  Court,  on  the 
request  of  the  mortgagee,  or  of  any  person  interested 
either  in  the  mortgage  money  or  in  the  right  of  redemp- 
tion, and  notwithstanding  the  dissent  of  any  other  person. 


CONVEYANCING  AND  LAW  OP  PROPERTY  ACT,  1881.  87 

and  notwithstanding  that  the  mortgagee  or  any  person       s.  25. 
80  interested  does  not  appear  in  the  action,  and  without   mortgaoes. 
allowing  any  time  for  redemption  or  for  payment  of  any  j^cthnTZpect- 
mortgage  money,  n^c^y^  if  it  thinks  fit,  direct  a  sale  of  tug  Mortgage 
the  mortgaged  property,  on  such  terms  as  it  thinks  fit, 
including,  if  it  thinks  fit,  the  deposit  in  Court  of  a 
reasonable  sum  fixed  by  the  Court,  to  meet  the  expenses 
of  sale  and  to  secure  performance  of  the  terms. 

(3.)  But,  in  an  action  brought  by  a  person  interested 
in  the  right  of  redemption  and  seeking  a  sale,  the  Court 
may,  on  the  application  of  any  defendant,  direct  the 
plaintiff  to  give  such  security  for  costs  as  the  Court 
thinks  fit,  and  may  give  the  conduct  of  the  sale  to  any 
defendant,  and  may  give  such  directions  as  it  thinks  fit 
respecting  the  costs  of  the  defendants  or  any  of  them. 

(4.)  In  any  case  within  this  section  the  Court  may,  if 
it  thinks  fit,  direct  a  sale  without  previously  determining 
the  priorities  of  incumbrancers. 

(5.)  This  section  applies  to  actions  brought  either 
before  or  after  the  commencement  of  this  Act 

(6.)  The  enactment  described  in  Part  II.  of  the  Second  15  &  ic  Vict. 
Schedule  to  this  Act  is  hereby  repealed.  ^'  ^^>  ''•  '*^- 

(7.)  This  section  does  not  extend  to  Ireland. 

As  to  this  8.,  see  observatioas  on  s.  5. 

The  result  of  decisions  (see  Morgan's  Chancery  Acts,  196,  197, 15  ^  iq  vict 
5th  ed.)  was  to  give  a  very  limited  operation  to  s.  48  of  15  &  16  c  80,  s.  48. 
Vict.  c.  86  now  repealed  (see  second  schedule,  Part  II.),  and  replaced 
by  this  s. 

An  order  for  sale  may  be  made  under  this  s.  in  a  foreclosure  or  Orders  for  ^ale 
redemption  action  at  any  time  before  the  action  is  concluded  by  a  under  this  s. 
foreclosure  absolute  :  Union  B.  of  L,  v.  Ingram^  20  Ch.  D.  463  (mort- 
gagee's request :  security  insufficient) ;  on  an  interlocutory  application 
before  trial  of  the  action  :  Woolley  v.  Colman^  21  ih,  169  (mortgagor's 
request) ;  or  even  on  the  motion  for  foreclosure  absolute  where  a 
summons  for  further  time  has  been  previously  taken  out :  Weston  v. 
Davidson,  W.  N.  1882,  28  (mortgagor's  request) ;  and  it  can  be  made 
at  request  of,  and  the  conduct  given  to,  the  mortgagor,  though  tho 
mortgagee's  statutory  power  of  sale  has  arisen :  Brewtr  v.  Square^ 
1892,  2  Ch.  111. 

An  order  for  sale  still  usually  directs  the  sale  to  be  made,  as  before 
this  Act  (see  Seton,  6th  ed.,  342,  1391, 1467,  1855),  subject  to  the 
incumbrances  of  such  of  the  incumbrancers  (not  being  parties)  as 
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8.  25.        <^o  not  conseDt.    Bafc  the  sum  to  meet  their  charges  can  be  paid  into 

„    Court  under  i.  5.    Any  whose  charges  cannot  be  so  provided  for  must 

MoRTQAOES.    be  made  parties. 

Action  respect'     "^^^  owner  of,  or  any  incumbrancer  on,  an  incumbered  estate  can 
ing  Mortgage,  under  this  s.  bring  an  action  for  sale  and  application  of  the  proceeds 
(see  note  to  s.  6),  but  before  commencing  an  action  for  redemption  or 
sale  he  should  be  certain  that  he  can  provide  the  requi^te  deposit  or 
security  for  costs,  otherwise  he  may  find  himself  foreclosed. 
Course  where        If  the  mortgagee  asks  for  a  sale  under  this  s.,  the  course  of  proceed- 
■ale  luked  by    iug  ^\\\  fee  much  the  same  as  before  the  Act  in  a  similar  case.    If  the 
mortffarr  ^'    i^aortgagor  asks  for  a  sale  instead  of  being  foreclosed  as  defendant,  or 
bound  to  redeem  as  plaintiff,  the  course  of  the  proceeding  is  new.    In 
Woolley  V.   Caiman,  21  Ch.  D.  169,  the  owner  of  the  equity  of 
redemption  was  plaintiff,  the  property  being  subject  to  several  mort- 
gages.   A  sale  was  directed  at  a  reserve  price  sufficient  to  pay  the  two 
first  mortgageoF,  who  opposed  a  ssde,  and  with  the  assent  of  the 
subsequent  mortgagees  the  conduct  of  the  sale  was  given  to  the 
mortgagor,  who  was  ordered  to  give  security  for  the  costs  of  it.    Where 
the  mortgagor  was  defendant,  and  had  the  conduct  of  the  sale,  he  was 
not  ordered  to  give  security  for  costs :  Davies  v.  Wrightj  32  Ch.  D. 
220 ;  but  Fee  Brewer  v.  Square,  sup.    In  both  these  cases  the  sale 
was  allowed  to  be  made  out  of  Court,  but  the  proceeds  were  directed 
to  be  paid  into  Court    In  Wade  v.  Wilson,  22  Ch.  D.  235,  a  foreclosure 
action,  in  which  one  of  the  defendants,  the  mortgagor,  did  not  appe  ir, 
and  the  other,  the  second  mortgagee,  made  default  in  pleading,  the 
usual  account  was  directed,  and  then,  after  one  month  from  the  cer- 
tificate (see  Green  v.   Biggs,  in/,),  a  sale  of  a  sufficient  part  of  the 
property  to  pay  the  amount  found  due  to  the  plaintiff.    In  Oldham  v. 
Stringer,  W.  N.,  1884,  235 ;  33  W.  R.  251,  there  was  a  deposit  of 
deeds  without  any  memorandum,  and  a  sale  was  ordered  instead  of 
foreclosure  (mortgagee's  request;  security  insufficient).    A  sale  was 
ordered  also  in  Green  v.  JBigg8,W.  N.,  1885, 128,52  L.  T.  G80,  and  in 
Jones  V.  Harris,  W.  N.,  1887, 10  (in  each  case  at  mortgagee's  request ; 
three  months  allowed  from  certificate),  but  was  refused  in  Merchant 
Banking  Co,  v.  London  and  Eanteaiic  Bank,  W.  N.,  1886,  5 ;  55  L. 
J.  Ch.  479  (mortgagor's  request ;  but  sale,  at  a  reserve  price  to  cover 
the  mortgage  debt,  was  likely  to  be  abortive) ;  Eopkinson  v.  Miers,  34 
Sol.  J.  128  (mortgagee's  request ;  but  no  evidence  of  security  being 
insufficient;   and  the  property  was  part  of  a  family  estate);   and 
Smithett  V.  Eesheth,  44  Ch.  D.  161  at  p.  163  (mortgagor's  request;  no 
evidence  of  value  of  the  property);  also  in  Provident  Clerks'  &c. 
Association  v.  Lewis,  62  L.  J.  Ch.  89. 

See  also  Brewer  v.  Square,  sup,,  and  the  order  in  Seton,  Gth  ed., 
1915  (Form  7)  ;  Norman  v.  Biaumont,  W.  N.,  1893,  45;  and  notes 
in  Seton,  6th  ed.,  1917-1920.J. 
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SS.  26,  27. 

v.— Statutory  Mortoage.  — 

SxATDToar 

26.— (1.)  A  mortgage  of  freehold  or  leasehold  land   Mobtoaqe, 
may  be  made  by  a  deed  expressed  to  be  made  by  way  of  Form  of 
statutory  mortgage,  being  in  the  form  given  in  Part  I.  '^J;J*^'^  j^ 
of  the  Third  Schedule  to  this  Act,  with  such  Tariations  schedule. 
and  additions,  if  any,  as  circumstances  may  require,  and 
the  provisions  of  this  section  shall  apply  thereto. 

(2.)  There  shall  be  deemed  to  be  included,  and  there 
shall  by  virtue  of  this  Act  be  implied,  in  the  mortgage 
deed — 

First,  a  covenant  with  the  mortgagee  by  the  person 
expressed  therein  to  convey  as  mortgagor  to  the  effect 
following,  (namely) : 

That  the  mortgagor  will,  on  the  stated  day,  pay  to  the 
mortgagee  the  stated  mortgage  money,  with  interest 
thereon  in  the  meantime,  at  the  stated  rate,  and 
will  thereafter,  if  and  as  long  as  the  mortgage 
money  or  any  part  thereof  remains  unpaid,  pay  to 
the  mortgagee  interest  thereon,  or  on  the  unpaid 
part  thereof,  at  the  stated  rate,  by  equal  half-yearly 
payments,  the  first  thereof  to  be  made  at  the  end  of 
six  calendar  months  from  the  day  stated  for  pay- 
ment of  the  mortgage  money : 

Tbis  clause  imposes  no  statutory  personal  liability  on  an  assignee  of 
tbc  equity  of  redemption :  see  i?e  Erringion,  1894,  1  Q.  B.  11. 

Compare  the  covcDants  to  be  implied  in  Ilegistered  Charges,  by  L. 
T.  A.  SS.  23,  24. 

Secondly,  a  proviso  to  the  effect  following  (namely) : 
That  if  the  mortgagor,  on  the  stated  day,  pays  to  the 
mortgagee  the  stated  mortgage  money,  with  interest 
thereon  in  the  meantime,  at  the  stated  rate,  the 
mortgagee  at  any  time  thereafter,  at  the  request 
and  cost    of   the    mortgagor,  shall    reconvey   the 
mortgaged  property  to  the  mortgagor,  or  as  he  shall 
direct. 
27. — (1.)  A  transfer  of  a  statutory  mortgage  may  be  ^<>^"»  ^^ 
made  by  a  deed  expressed  to  be  made  by  way  of  statutory  transfer  of 
transfer  of  mortgage,  being  in  such  one  of  the  three  forms  ™hed^ifif  *  *° 
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8.27.       (A.)  and  (B.)  and  (C.)  given  in  Pait  II.  of  the  Third 
Statutory   Schedule  to  this  Act  as  may  be  appropriate  to  the  ease, 
Mortgage,    with  such  variations  and  additions,  if  any,  as  circum- 
stances may  require,  and  the  provisions  of  this  section 
shall  apply  thereto. 

The  statutory  transfer  is  available  only  where  the  mortgage  is  also 
statutory ;  and  the  transfer  in  the  statutory  form  of  a  mortgage  not 
hi  the  statutory  form  will  not  pass  the  legal  estate  in  the  mortgaged 
properly :  lie  Beacheyy  1904, 1  Ch.  67. 

(2.)  In  whichever  of  those  three  forms  the  deed  of 
transfer  is  made,  it  shall  have  effect  as  follows  (namely) : 
(i.)  There  shall  become  vested  in  the  person  to  whom 
the  benefit  of  the  mortgage  is  expressed  to  be  transferred, 
who  with  his  executors,  administrators,  and  assigns,  is 
hereafter  in  this  section  designated  the  transferee,  the 
right  to  demand,  sue  for,  recover,  and  give  receipts  for 
the  mortgage  money,  or  the  unpaid  part  thereof,  and  the 
interest  then  due,  if  any,  and  thenceforth  to  become  due, 
thereon,  and  the  benefit  of  all  securities  for  the  same, 
and  the  benefit  of  and  the  right  to  sue  on  all  covenants 
with  the  mortgagee,  and  the  right  to  exercise  all  powers 
of  the  mortgagee : 

(ii.)  All  the  estate  and  interest,  subject  to  redemption, 
of  the  mortgagee  in  the  mortgaged  land  shall  vest  in 
the  transferee,  subject  to  redemption. 

(3.)  If  the  deed  of  transfer  is  made  in  the  form  (B.), 

there  shall  also  be  deemed  to  be  included,  and  there 

shall  by  virtue  of  this  Act  be  implied  therein,  a  covenant 

with  the  transferee  by  the  person  expressed  to  join  therein 

as  covenantor  to  the  effect  following  (namely) : 

That  the  covenantor  will,  on  the  next  of  the  days  by 

the  mortgage  deed  fixed  for  payment  of  interest, 

pay  to  the  transferee  the  stated  mortgage  money, 

or  so  much  thereof  as  then  remains  uiipaid,  with 

interest  thereon,  or  on  the  unpaid  part  thereof,  in 

the  meantime,  at  the  rate  stated  in  the  mortgage 

deed ;  and  will  thereafter,  as  long  as  the  mortgage 

money,  or  any  part  thereof,  remains  unpaid,  pay  to 
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the  transferee  interest  on  that  sum,  or  the  unpaid  ss.  27, 28, 29. 
part  thereof,  at  the  same  rate,  on  the  successive   statutory 
days  by  the  mortgage  deed  fixed  for  payment  of  mortgaue. 
interest. 

"  On  the  next  of  the  daya  " :  this  ia  equivalent  to  a  coYenant  by  the  LiaWlity  of 
tranaferee  not  to  sue  until  then :  BoUon  v.  Buckenham,  1891,  1  Q.  B.  8"'«^^- 
278.    As  to  ita  effect  on  the  peraonal  liability  of  a  aurety,  aee  that 
coae ;  and  for  ita  effect  on  the  security  given  by  a  aurety,  sec  BoUon 
V.  Salmon,  1891,  2  Ch.  48. 

(4)  If  the  deed  of  transfer  is  made  in  the  form  (C,), 
it  shall,  by  virtue  of  this  Act,  operate  not  only  as  a 
statutory  transfer  of  mortgage,  but  also  as  a  statutory 
mortgage,  and  the  proyisions  of  this  section  shall  have 
effect  in  relation  thereto,  accordingly ;  but  it  shall  not 
be  liable  to  any  increased  stamp  duty  by  reason  only  of 
its  being  designated  a  mortgage. 

A  transfer  of  a  mortgage,  although  further  security  ia  given,  ia  only  Siamp  duty  on 
chargeable  with  duty  as  a  tranafer :  33  &  34  Vict  c.  97,  s.  109 ;  Wale  transfer. 
V.  Commrs.  0/ In,  i?cy.,  4  Ex.  D.  270 ;  Stamp  Act,  1891,  s.  87  (3). 

28,  In  a  deed  of  statutory  mortgage,  or  of  statutory  implied 
transfer  of  mortgage,  where  more  persons  than  one  are  fj^^l^'^^ 
expressed  to  convey  as  mortgagors,  or  to  join  as  cove-  »evera'. 
nantors,  the  implied  covenant  on  their  part  shall  be 
deemed  to  be  a  joint  and  several  covenant  by  them; 

and  where  there  are  more  mortgagees  or  more  trans- 
ferees than  one,  the  implied  covenant  with  them  shall 
be  deemed  to  be  a  covenant  with  them  jointly,  unless 
the  amount  secured  is  expressed  to  be  secured  to  them 
in  shares  or  distinct  sums,  in  which  latter  case  the 
implied  covenant  with  them  shall  be  deemed  to  be  a 
covenant  with  each  severally  in  respect  to  the  share  or 
distinct  sum  secured  to  him. 

See  a.  61,  inf. 

29.  A  re-conveyance  of  a  statutory  mortgage  may  be  Form  of  re- 
made by  a  deed  expressed  to  be  made  by  way  of  statutory  gJ?/*Z*"*^*  "^ 
re- conveyance  of  mortgage,  being  in  the  form  given  in  mortgage  in 
Part  III.  of  the  Third  Schedule  to  this  Act,  with  such  '^^'^"^'- 
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ss.  29, 30.    variations  and  additions^  if  any,  as  circumstances  may 

Statutory    require, 

MOSTOAOE. 

•  The  statutory  re-oonveyancc  is  available  only  where  the  mortgage 

is  statutory  also. 


TausT  AHD       VI. — Trust  and  Mortgage  Estates  on  Death. 

Mortgage 

Estates  on       30. — (1.)  Where  an  estate  or  interest  of  inheritance, 

Death 

*      or  limited  to  the  heir  as  special  occupant,  in  any  tene- 

tnuit^"*d"°^  ments  or  hereditaments,  corporeal  or  incorporeal,  is 
mortgage  vestcd  ou  any  trust,  or  by  way  of  mortgage,  in  any  person 
dwthV^**  solely,  the  same  shall,  on  his  death,  notwithstanding 
any  testamentary  disposition,  devolve  to  and  become 
vested  in  his  personal  representatives  or  representative 
from  time  to  time,  in  like  manner  as  if  the  same  were  a 
chattel  real  vesting  in  them  or  him;  and  accordingly 
all  the  like  powers,  for  one  only  of  several  joint  per- 
sonal representatives,  as  well  as  for  a  single  personal 
representative,  and  for  all  the  personal  representatives 
together,  to  dispose  of  and  otherwise  deal  with  the  same, 
shall  belong  to  the  deceased's  personal  representatives 
or  representative  from  time  to  time,  with  all  the  like 
incidents,  but  subject  to  all  the  like  rights,  equities,  and 
obligations,  as  if  the  same  were  a  chattel  real  vesting  in 
them  or  him;  and,  for  the  purposes  of, this  section,  the 
personal  representatives,  for  the  time  being,  of  the  de- 
ceased, shall  be  deemed  in  law  his  heirs  and  assigns, 
within  the  meaning  of  all  trusts  and  powers. 

37  &  38  Vict.       (2.)  Section  four  of  the  Vendor  and  Purchaser  Act, 
e.  78.  1874,  and  section  forty-eight  of  the  Land  Transfer  Act, 

1875,  are  hereby  repealed. 

38  &  39  Vict.  (3.)  This  section,  including  the  repeals  therein,  applies 
only  in  cases  of  death  after  the  commencement  of  this 
Act 


c.  87. 


Compare,  with  this  s.,  L.  T.  A.  1897,  s.  1. 
Copyholds.  Copyhold  or  customary  lands  are  **  tenements  or  hereditaments  " 

included  in  this  s. :  lie  JJughes,  W.  N.,  1884,  53 ;  Hall  v.  Brornley, 
35  Ch.  D.  G42.  But  s.  45  of  the  Copyhold  Act,  1887,  enacted  as 
follows . — 
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45.  The  thirtieth  section  of  the  Conveyancing  and  Law  of        s.  30. 

Property  Act,  1881,  shall  not  apply  to  land  of  copyhold  t^uTTand 

or  customary  tenure  vested  in  the  tenant  on  the  Court  Bolls  Mortqaok 

of  any  manor  upon  any  trust  or  by  way  of  mortgage.  ^eIto^^ 

The  Copyhold  Act,  1887,  is  now  repealed  by  the  Copyhold  Act,  OopyhoU  Act, 
1894,  B.  88  of  which  cuacta  as  follows  ;—  ^^**^'  '•  ^^• 

88.  Section  thirty  of  the  Conveyancing  and  Law  of  Pro-  CopyhoU  Act, 
perty  Act,  1881,  shall  not  apply  to  land  of  copyhold  or^®®*»^'®^* 
customary  tenure  vested  in  the  tenant  on  the  Court  Bolls 
on  trust  or  by  way  of  mortgage. 

Where  the  mortgagee  (as  mostly  happens)  is  not  admitted  and  dies,  UoadmittcJ 
the  land  is  not  at  his  death  vested  in  hiui  as  tODant  on  the  Court  Rolls,  mortgagee, 
and  the  right  to  admittance  seems  still  to  vest  in  his  personal  repre- 
sentatives under  s.  30.    An  unadmitted  heir  or  devisee  of  a  mortgagee 
seems  to  be  in  the  same  position. 

No  time  is  specified  for  the  commencement  of  the  operation  of  s.  45  Extent  of  tho 
of  the  Copyhold  Act,  1887.  The  result  is  that  s.  30  must  now  be  repeal, 
read  as  having  never  applied  to  copyhold  or  customary  land  to  which 
a  trustee  or  mortgagee  has  been  admitted.  Such  land  as  from  the 
31st  December,  1881,  up  to  the  16th  September,  1887  (when  the 
Copyhold  Act,  1887,  was  passed),  is  divested  out  of  the  personal 
representative  and  revested  in  the  customary  heir  or  the  devisee  of 
trust  and  mortgage  estates  unless  in  the  meantime  a  conveyance  has 
been  made  by  the  personal  representative:  Be  Mills,  37  Cb.  D.  312; 
40  ib,  14.  If  this  holds  good  where  the  personal  representative  has 
been  admitted  then  a  second  fine  will  now  be  necessary  on  admittance 
o  the  heir. 

Where  the  mortgagee  has  been  admitted,  and  leaves  an  infant  heir.  Vesting  orJer. 
an  order  may  be  made  vesting  the  land  in  the  executors :  He  FranklyrCs 
Mortgages,  \V.  K,  1888,  217. 

The  repeal  effected  by  p.  45  of  the  Copyhold  Act,  1887,  is  only 
directed  to  s.  30  of  this  Act,  consequently  as  regards  deaths  before 
1882,  when  the  C.  A.  took  effect,  s.  4  of  the  V.  &  P.  A.  still  remains 
in  force.  The  confusion  introduced  by  s.  45  seems  considerable. 
The  object  was  to  avoid  the  larger  fine  payable  on  admittance  of  a 
stranger  in  some  manors,  and  might  have  been  attained  by  giving  the 
personal  representative  power  to  convey. 

As  regards  those  hereditaments  to  which  alone  s.  30  now  applies, 
namely,  hereditaments  which  are  not  of  copyhold  or  customary  tenure, 
or  hereditaments  of  either  of  those  tenures  to  which  there  has  been  no 
admittance,'  that  s.  operates  to  constitute  the  executor  or  administrator 
devisee  of  trust  and  mortgage  estates  :  Re  Hughes^  W.  N.,  1884,  53. 
Whether  as  to  any  particular  land  he  is  such  devisee  will  be  shown  in 
the  same  manner  as  if  there  were  an  actual  device. 
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S.  30.  The  word  **  hereditaments "  includes^  more  clearly  than  the  word 

^'  land/'  a  personal  inheritance,  as  an  annuity  to  one  "  and  his  heirs  ** : 

M^lmsAOE  *^  ^*  ^^^  2  a,  20  a;  Stafford  v.  Buckley,  2  Ves.  Sen.  170 ;  Bolder- 

Estates  on  netae  v.  Carmarthen,  1  Bro.  C.  C.  377.    Such  annuities  are  sometimes 

Death.  granted  by  corporations  (Manchester,  for  instpince)  charged  on  the 

— T"  borough  fund. 

inheritance.  -^^  ^^  assent  by  executor  under  this  9.,  compare  Be  Culverhouse^ 

Aswnt  by         ^^^^»  ^  ^^'  ^^^'  *  ^*^  ^^  *•  ^  ^^^  ^^  *^®  Finance  Act,  1894.    It  might 
executor.  operate  on  a  specific  bequest  of  a  mortgage  security. 

Heir  excluded       '^^^  constitution  of  the  personal  representative  to  be  trustee  operates 
M  trustee.        like  a  devise  to  exclude  the  heir  from  being  trustee. 
Whether  the        III  the  case  of  Be  Pilling^ s  Trusts,  26  Cb.  D.  432,  Pearson,  J.,  asked, 
heir  takes         « What  happens  when  there  is  no  personal  representative  V    If  the 
Taaon^™*""'  legal  estate  does  not  vest  in  the  heir,  where  is  it  ?  "    In  the  Colony  of 
Victoria  it  has  been  decided  that  until  administration  the  land  descends 
to  the  heir-at-law,  who  can  maintain  ejectment,  but  upon  grant  of 
administration  it  vests  in  the  personal  representative  as  from  the 
death :  Larkin  v.  Drysdale,  1  Vict.  L.  Rep.  (Law)  164 ;  Wood*s  Laws 
of  the  Australasian  Colonies,  p.  110 ;  and  see  John  v.  J,,  1898,  2  Ch. 
573,  576  (a  decision  on  the  L.  T.  A.,  1897,  s.  1).    Clearly  the  heir 
cannot  convey  the  fee,  as  he,  if  taking,  takes  only  until  a  representa- 
tive is  constituted,  and  in  the  absence  of  a  personal  representative 
a  vesting  order  is  necessary :  lie  Backsiraiv,  33  \V.  R.  559 ;  W.  N., 
1885,  73 ;  Be  Williams,  36  Ch.  D.  231. 
Executors  may     Executors  derive  their  title  from  the  will,  not  from  the  probate,  and 
convey  before   can  under  this  s.  convey  before  probate  a  legal  freehold  as  well  as  a 
probate.  ^^^  jj^^  j^  ^^^^^  l^y  ^^^^^  tesUtor :  compare  L.  T.  A.,  1897,  s.  2  (2) ; 

see,  however,  Be  Parker,  1894, 1  Ch.  707.    Probate  is  only  proof  of 
their  title.    If  all  the  executors  die  before  probate,  subsequent  letters 
of  administration  are  sufficient  proof  of  that  title  (Wms.  Exors.,  10th 
ed.,  213). 
A  single  per-        ^^'^  ^^  Eevcral  executors  or  administrators  can  convey  a  chattel  real, 
sonal  represen-  see  Wms.  Exors.,  10th  ed.,  685 ;  Simpson  v.  Outteridge,  1  Madd.  609, 
tative  may        g^g .  jfj^o^i  y.  Earuood,  2  Ves.  Sen.  267-8 ;  but  as  to  freeholds 
^"^'•^*  compare  now  L.  T.  A.,  1897,  s.  2  (2),  and  Be  PawUy,  1900, 1  Ch.  58. 

Devise  of  trust     It  will  now  be  unnecessary,  and  also  useless,  to  make  any  devise  of 
estates  how      trust  or  mortgage  estates,  not  beiog  of  copyhold  or  customary  tenure, 
far  proper.        Their  devolution  is  assimilated  in  all  respects  to  the  devolution  of  a 
term  of  years,  which  must  pass  to  the  personal  representative ;  and 
notwithstanding  any  devise,  the  personal  representative  is  the  person 
to  convey,  and  is  in  all  cases  the  *'  heir  "  and  "  assign  "  for  the  purpose 
of  exercising  all  trusts  and  powers. 
Title  to  free-        On  the  death  of  a  sole  or  last  surviving  personal  representative  a 
hold  trust        ue^  representative  must  be  constituted  as  in  case  of  personalty.    If 
kasehoW™*  "  ^^®  executor  of  a  trustee  or  mortgagee  dies  and  there  is  no  executor  to 
his  estate,  letters  of  administration  must  be  taken  out  to  the  trustee  or 
mortgagee.    The  title  to  a  freehold  trust  or  mortgage  estate  (see  Be 
Hughes,  W.  N.,  1884,  53)  will  in  fact  be  made  exactly  as  if  it  had 
been  a  term  of  years  held  in  trust  or  mortgage.    As  to  a  grant  of 
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admiDistration  limited  to  a  trust  estate,  see  In  I.  Butier^  1808,  P.  9 ;         S.  30. 

or  to  a  trust  fund,  see,  In  K  Ratdiffe^  1899,  P.  110 ;  it  makes  no         

difference  whether  the  estate  is  real  or  personal :  L.  T.  A.,  1897,  s.  2.    ^^^^  ^^^, 
It  is  conceived  that  an  executor  who  proves  cannot  disclaim  trust    Estates  on 
estates  which  devolve  upon  him  by  operation  of  law  whether  under       ^ath. 
this  8.  or  otherwise  (see  Lewin  on  Trusts,  11th  ed.,  214).    But  he         ": — 
can  decline  to  act  as  trustee,  and  insist  on  new  trustees  being    **^*''^'^* 
appointed ;  xh,  816,  and  see  Re  RidUy^  73  L.  J.  Ch.  696. 

Though  a  freehold  trust  or  mortgage  estate  now  passes  to  the  Trust  estate 
personal  representative,  it  must  still  be  conveyed  to  the  trustees  or  ™"^^  "^^^^  ^ 
mortgagees  "  and  their  heirs  "  or  « in  fee  simple  "  (see  s.  51),  in  order  1!  hei^.J'ijc. 
to  give  them  the  fee  simple. 

The  powers  of  trustees  (and  see,  as  to  mortgagees.  Re  Rumney  &  Devolution  of 
Smithj  1897,  2  Ch.  351 ;  ScUoway  v.  Strawhridge,  1  K.  &  J.  371 ;  7  powers  of 
1).  M.  &  G.  594)  devolve  only  on  those  who  are  specified  as  persons  ^''^**®®*" 
to  execute  the  trust ;  and  s.  38  (now  T.  A.,  s.  22)  carries  the  power  to 
the  survivor  where  the  trust  is  created  after  1881.    Thus  a  devise  to 
A.  and  B.  on  trust  to  sell,  enables  A.  and  B.  and  also  the  survivor  of 
them  to  sell.    The  decision  in  Osborne  to  Rowlett,  13  Ch.  D.  774, 
appears  to  be  an  authority  that  the  same  applies  to  trusts  created  before 
1882,  but  as  to  the  actual  decision,  see  Re  Morton  &  EalUU^  15  Ch.  D. 
143.    Where  heirs  are  not  specified,  the  heir  of  the  survivor  could  not, 
as  it  seems  (see  Re  Morton  &  Hdllet\  before  1882  have  sold,  though 
the  fee  devolved  on  him,  consequently  the  personal  representative  of 
the  survivor  could  not  now  sell :  Re  Ingleby  &  the  Norwich  Union 
Co.,  13  L.  R.  Jr.  326.    If  the  devise  is  ^  to  A.  and  B.  and  their 
heirs  on  trust,  or  with  power  {Re  Fixton  db  Tong,  46  W.  R.  187)  to 
sell,"  or  to  A.  and  B.  in  fee  simple  upon  trust  ''that  they  and  their 
heirs,"  or  *'  executors  or  administrators,"  or  *Hhe  trustees  or  trustee  for 
the  time  being  "  (i?e  Morton  cfc  Eicdlett,  sup, ;  Re  Cunningham  &  Fray- 
ling,  1891,  2  Ch.  567)  ''shall  sell,"  then  under  s.  30  the  personal 
representative  of  the  survivor  can  sell.    The  efiect  of  s.  30  is  that 
there  cannot  now  (except  as  to  copyhold  and  customary  heredita- 
ments) be  any  *'  assign  '*  of  a  trust  estate  by  means  of  a  devise.    The 
only  "assign"  is  a  trustee  duly  appointed,  and  s.  31  (5)  (now  T.  A., 
6.  10  (3)  )  gives  him  all  the  powers  of  .an  original  trustee,  so  that 
(except  as  before  mentioned)  it  is  unnecessary  now  to  specify  assigns 
in  order  to  enable  them  to  execute  the  trust. 

Persons  taking  by  devise  or  bequest  are  "  assigns  "  in  law  :  "  testa-  Devisees  are 
mentary  assigns  "  Eee  Whitfield  v.  How,  2  Show.  57 ;  Titley  v.  Wd-  **  wsigna." 
stenholme,  7  Beav.  425,  436  ;  Osborne  to  Rowleit,  sup.^  pp.  786,  795 ; 
Raily  v.  Be  Crtspigny,  L.  R.  4  Q.  B.  180,  186. 

As  to  when  a  vendor  is  a  trustee  for  the  purchaser,  see  note  to  s.  When  vendor 
4,  sup,  trustee  for 

This  s.  renders  obsolete,  as  regards  persons  dying  after  1881  (except  P"'<*haser, 
as  to  copyhold  and  customary  land  to  which  there  has  been  an  admit-  ^^^  affected, 
tance),  all  the  decisions  as  to  what  words  pass  trust  and  mortgage 
estates,  and  as  to  whether  the  trusteeship  passes  to  the  devisees  of 
trust  estates,  discussed  in  1  J&Tifi,  Wills,  5th  ed.,  647,  et  seq. 
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SS.  30,  31.  It  seems  that  a  testator  cannot,  by  appointing  special  execators  of 

his  trust  and  mortgage  estates,  make  them  his  "  personal  represeota^ 

MoffTOAGE  **^®*"  ^^^  *^®  purposes  of  this  s. :  see  i?6  Parker,  1894,  1  Ch.  707, 
EffFATES  ON    721-2.    At  any  rate  they,  before  probate,  will  not  be  so,  as  against 

Death*  his  general  executors,  who  have  proved :  see  S.  C,  p.  722. 

,*~^  Every  will  should  now  contain  a  devise  to  the  executors  of  all  copy- 

utora  ****  ^^^^  ^^  customary  land  held  on  trust  or  by  way  of  mortgage. 

'  _     As  to  the  B,  of  the  L.  T.  A,  repealed  by  this  s.,  see  n.  to  V.  &  P, 


Trustees  AND  VII.— TRUSTEES  AYD  EXEOUTORS. 

KXUCITTOBS. 

—  The  following  S3.,  31-38  (both  inclusive),  are  repealed,  and  in 

substance  re-euacted,  by  the  T.  A. ;  but  it  may  be  useful  to  print 
them  here  for  purposes  of  reference. 

AppoifUmcntof  31, — (1.)  Where  a  trustee,  eitlier  original  or  substituted, 
testing  of  inut  ^^  whether  appointed  by  a  Court  or  otherwise,  is  dead,  or 
property,  <tc.  remains  out  of  tlie  United  Kingdom  for  more  than  twelve 
montJis,  or  desires  to  be  discharged  from  the  trusts  or 
powers  reposed  in  or  conferred  on  him,  or  refuses  or  is 
unfit  to  act  therein,  or  is  incapable  of  acting  tlierein,  then 
tlie  person  or  persons  nominated  for  this  purpose  by  the 
instrument,  if  any,  creating  the  trust,  or  if  there  is  no  su^h 
person,  or  no  such  person  aile  and  uniting  to  act,  then  the 
surviving  or  continuing  trustees  or  trustee  for  the  time 
being,  or  tlie  personal  representatives  of  the  last  surviving  or 
continuing  trustee,  Tnay,  by  writing,  appoini  anotlier  person 
or  other  persons  to  be  a  trustee  or  trustees  in  the  place  of 
the  trustee  dead,  remaining  out  of  ilie  United  Kingdom, 
desiring  to  be  discharged,  refusing  or  being  unfit,  or  being 
incapable,  as  aforesaid., 

(2.)  On  an  appointment  of  a  new  trustee,  tlie  number  of 
trustees  may  be  increased. 

(3.)  On  an  appointment  of  a  new  trustee,  it  sliaU  not  be 
obligatory  to  appoint  more  than  one  new  trustee,  where  only 
one  trustee  was  originally  appointed,  or  to  fill  up  tlie  original 
number  of  trustees,  where  more  than  two  trustees  were 
originally  appointed;  but,  except  wh^re  only  one  trustee 
was  originally  appointed,  a  trustee  sJuxll  not  be  discharged 
under  this  section  from  his  trust  urdess  there  will  be  at  least 
two  trustees  to  perform  the  trust. 
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(4.)  On  an  appomtment  of  a  new  trustee  any  assurance    ss.  3i,  32. 
or  thing  requmte  for  vesting  the  trust  property y  or  any  part  tbuvtees  akd 
thereof  jointly  in  the  persons  who  are  the  trustees,  shall  be   Emcutom. 
executed  or  done. 

(5.)  Every  new  trustee  so  appointed,  as  well  before  as 
after  aU  the  trust  property  becomes  by  law,  or  by  assurance, 
or  otherwise,  vested  in  him,  shall  have  the  same  powers, 
authorities,  and  discretions,  and  may  in  all  respects  act,  as 
if  he  had  been  originally  appointed  a  trustee  by  the  instrU" 
ment,  if  any,  creating  the  trust, 

(6.)  The  provisions  of  this  section  relative  to  a  trustee 
who  is  dead  include  the  case  of  a  person  nominated  trustee 
in  a  wUl  bu4  dying  before  tlie  testator ;  and  those  relative 
to  a  continuing  trustee  include  a  refusing  or  retiring  trustee^ 
if  willing  to  act  in  the  execution  of  the  provisions  of  this 
section. 

(7.)  This  section  applies  only  if  and  as  far  as  a  contrary 
intention  is  not  expressed  in  the  instrument,  if  any,  creating 
the  trust,  and  sludl  have  effect  subject  to  the  terms  of  that 
instrument  and  to  any  provisions  therein  contained. 

(8.)  This  section  applies  to  trusts  created  either  before  or 
ufter  the  commencement  of  this  Act. 

See  now  T.  A.,  8.  10,  which  extends  the  powers  of  this  s.  to  the 
case  of  a  trustee  desiring  to  be  discharged  from  "all  or  any  of  the 
trusts  or  powers  reposed  in  or  conferred  on  him/'  and  embodies  C.  A., 
1882,  s.  5 ;  C.  A.,  1892,  s.  6. 

And  as  to  the  effect  of  substituting,  in  T.  A.,  s.  10,  for  the  words 
in  subs.  1  of  this  s^  ''the  person  or  persons  nomiuated  for  this 
purpose,**  the  words  "  the  person  or  persons  nominated  for  the  purpose 
of  appointing  now  trustees,"  see  Be  Wheeler  A  De  Rockow,  1896, 
1  Ch.  315. 

32. — (1.)  Where  there  are  more  than  two  trustees,  if  one  ReHremsnt  of 
<rf  them  by  deed  declares  that  he  is  desirous  of  being  dis»  ''^^«« 
charged  from  the  trust,  and  if  his  co-trustees  and  such  other 
person,  if  any,  as  is  empowered  to  appoint  trustees,  by  deed 
consent  to  the  discharge  of  the  trustee,  and  to  the  vesting  in 
the  co-trustees  cUone  of  the  trust  property,  then  the  trustee 
desirous  of  being  discharged  shall  be  deemed  to  have  retired 
from  the  trust,  and   shall,  by  the   deed,  be   discharged 
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ss.  S2, 33, 34.  therefrom  under  this  Aet,  without  any  new  trustee  being 
Trus^  and  (Appointed  in  his  place. 
ExECDTORs.       (2.)  Any  assurance  or  thing  requisite  for  vesting  the  trust 
property  in  the  continuing  trustees  alone  shall  he  executed 
or  done. 

(3.)  This  section  applies  only  if  and  as  far  as  a  contrary 
intention  is  not  expressed  in  the  instrument,  if  any,  creating 
the  trust,  and  shall  have  effect  subject  to  the  terms  of  that 
instrument  and  to  any  provisions  therein  contained, 

(4.)  This  section  applies  to  trusts  created  either  before  or 
after  the  commencement  of  this  Act. 

See  DOW  T.  A.,  s.  11. 

Powers  of  new  33. — (1.)  JEvery  trustee  appointed  by  the  Court  of 
*<mpoiHted  by  C^rwj«ryi  or  by  the  Chancery  Division  of  the  Court,  or  by 
court.  any  other  court  of  competent  jwrisdiction,  shall,  as  well  before 

as  after  the  trust  property  becomes  by  law,  or  by  assurance, 
or  otherwise,  vested  in  him,  Jiave  the  same  powers,  authorities, 
and  discretions,  and  may  in  all  respects  act,  as  if  he  had 
been  originally  appointed  a  trustee  by  the  instrument,  if  any, 
creating  the  trust, 

(2.)  This  section  applies  to  appointments  made  either 
before  or  after  the  commencement  of  this  Act. 

See  now  T.  A.,  a.  37. 

VesHngof  34. — (1.)  Where    a  deed  by  which  a  new  trustee  is 

^inMw^^'^^  ap2?oinfed  to  perform  any  trust  contains  a  declaration  by 
continuing  the  appointor  to  the  effect  that  any  estate  or  interest  in  any 
land  subject  to  the  trust,  or  in  any  chattel  so  subject,  or  the 
right  to  recover  and  receive  any  debt  or  other  thing  in 
action  so  subject,  shall  vest  in  the  persons  who  by  virtue  of 
the  deed  become  and  are  the  trustees  for  performing  the 
trust,  that  declaration  shall,  without  any  conveyance  or 
assignment,  operate  to  vest  in  tJwse  persons,  as  joint  tenants, 
and  for  the  purpose  of  the  trust,  that  estate,  interest,  or 
right. 

(2.)  Where  a  deed  by  which  a  retiring  trustee  is  dis* 
charged  under  this  Act  contains  such  a  declaration  as  is 
in  this  section  mentioned  by  the  retiring  and  continuing 
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trustees,  and  hy  the  other  person,  if  any,  empowered  to    68.34,35. 
appoint  trustees,  that  declaration  shall,  without  any  convey-  tbctotees  and 
ance  or  assignment,  operate    to  vest  in    the  continuing    Kxecotorb. 
trustees  aJone,  as  joint  tenants,  and  for  the  purposes  of  the 
trust,  the  estate,  interest,  or  right  to  which  the  declaration 
relates, 

(3.)  This  section  does  not  extend  to  any  legal  estate  or 
interest  in  copyhold  or  customary  land,  or  to  land  conveyed 
by  way  of  mortgage  for  securing  money  subject  to  the  trust, 
or  to  any  such  share,  stock,  annuity,  or  property  as  is  only 
transferable  in  hooks  kept  hy  a  company  or  other  hody,  or 
in  manner  prescribed  hy  or  under  Act  of  Parliament, 

(4.)  For  purposes  of  registration  of  the  deed  in  any 
registry,  the  person  or  persons  making  the  declaration  shall 
be  deemed  the  conveying  party  or  parties,  and  the  conveyance 
shall  be  deemed  to  be  made  by  him  or  tJiem  under  a  power 
conferred  by  this  Act, 

(5.)  This  section  applies  only  to  deeds  executed  after  the 
commencement  of  ^is  Act. 

See  now  T.  A.,  s.  12. 

35« — (1.)   Where  a  trust  for  sale  or  a  power  of  sale  of  Power  for 
property  is  vested  in  trustees,  they  may  sell  or  concur  with  ^'^^/^ 
ajiy  other  person  in  selling  all  or  any  part  of  the  property,  h  auction,  ^c^ 
either  subject  to  prior  charges  or  not,  and  either  together  or 
in  lots,  by  public  auction  or  by  private  contract,  subject  to 
any  such  conditions  respecting  title  or  evidence  of  title,  or 
other  matter,  as  the  trustees  think  Jit,  with  power  to  vary 
any  contract  for  sale,  and  to  buy  in  at  any  audition,  or  to 
rescind  any  contract  for  sale,  and  to  re-sell,  without  being 
amswerahle  for  any  loss, 

(2.)  This  section  applies  only  if  and  as  far  as  a  contrary 
intention  is  not  expressed  in  the  instrument  creating  the 
trust  or  power,  and  shall  have  effect  subject  to  the  terms  of 
that  instrument,  and  to  the  provisions  therein  contained, 

(3.)  This  section  applies  only  to  a  trust  or  power  created 
by  an  instrument  coming  into  operation  after  the  commence- 
ment of  this  Act, 

See  now  T,  A.,  8. 13. 

h2 
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SS.  30, 87.       36. — (1.)  The  receipt   in  writing  of  any  trustees  or 

Trustees  AND  ^'^^^fo^  ^''^V  money ^  securities,  or  other  personal  property 

Executors,  or  effects  payable,  transferable,  or  deliverable  to  them  or 

Trusteed        him  Under  any  trust  or  power  shall  he  a  sufficient  discharge 

receipts,         Jq^,  fj^  same,  and  shall  effectually  exonerate  the  person 

paying,  transferring ,  or  delivering  ilie  same  from  seeing  to 

the  amplication  or  being  answerable  for  any  loss  or  mis- 

application  thereof 

(2.)  This  section  applies  to  trusts  created  either  before  or 
after  the  commencement  of  this  Act. 

See  DOW  T.  A.,  s.  20. 

Power  for  87. — (1.)  An  cxecutor  may  pay  or  allow  any  debt  or 

tnuteea'to^  c?atw  on  any  evidence  that  he  thinks  sufficient, 
compound,  &o,  (2.)  An  executor,  or  two  or  more  trustees  acting  togeilier, 
or  a  sole  acting  trustee  where,  by  the  instrument,  if  any, 
creating  the  trusty  a  sole  trustee  is  authorized  to  execute  the 
trusts  and  powers  thereof,  may,  if  and  as  he  or  they  think 
ft,  accept  any  composition,  or  any  security,  real  or  personal^ 
for  any  debt,  or  for  any  property,  real  or  personal,  claimed, 
and  may  allow  any  time  for  payment  of  any  debt,  and  may 
compromise,  compound,  abandon,  submit  to  arbitration,  or 
otherwise  settle  any  dtbt,  account,  claim,  or  thing  whatever 
relating  to  the  testator's  estate  or  to  the  trust,  and  for  any 
of  those  purposes  may  enter  into,  give,  execute,  and  do  such 
agreements,  instruments  of  composition  or  arrangement, 
releases,  and  other  things  as  to  him  or  them  seem  expedient^ 
without  being  responsible  for  any  loss  occasioned  by  any  act 
or  thing  so  done  by  him  or  them  in  good  faith, 

(3.)  As  regards  trustees,  this  section  applies  only  if  and 
as  far  as  a  contrary  intention  is  not  expressed  in  the 
instrument,  if  any,  creating  the  trust,  and  shall  have  effect 
subject  to  the  terms  of  that  instrument  and  to  the  provisions 
therein  contained. 

(4.)  This  section  applies  to  executorships  and  trusts 
constituted  or  created  either  before  or  after  tlie  commence- 
ment of  this  Act. 

See  DOW  T.  A.^  s.  21,  which  extends  the  powers  of  this  section  to 
admioistrators. 


QONVBYANOINa  AND  LAW  OF  PEOPEBTY  ACT,  1881.    101 

38, — (1.)  Where  a  power  or  trust  is  given  to  or  vested    SS.  88, 39. 
in  two  or  more  executors  or  trustees  jointly^  then,  unless  the  trustees  and 
dontrary  is  expressed  in  the  instrument^  if  any,  creating  the    Execdtors. 
power  or  trust,  the  same  may  he  exercised  or  performed  by  Powers  to  two 
the  survivor  or  survivors  of  them  for  the  time  being.  Zp^ow^b  or 

(2.)  This  section  applies  only  to  executorships  and  trusts  truOeea, 
constituted  after  or  created  by  instruments  coming  into 
operation  after  the  commencement  of  this  Act. 

Bee  now  T.  A.,  s.  22. 


VIII. — MaRBIED  Women,  Married 

Woken. 

39, — (1.)  Notwithstanding  that  a  married  woman  is        — - 

ft^AvvAv  for 

restrained  from  anticipation,  the  Court  may,  if  it  thinks  court  to  bind 
fit,  where  it  appears  to  the  Court  to  be  for  her  benefit,  by  *°^'^°^ 
judgment  or  order,  with  her  consent,  bind  her  interest  woman, 
in  any  property. 

(2.)  This  section  applies  only  to  judgments  or  orders 
made  after  the  commencement  of  this  Act. 

An  order  under  20  &  21  Yict.  c.  85,  s.  21,  or  s.  25,  or  41  &  42  Vict.  Effect  of  a 
c.  19,  s.  4,  does  not  apply  to  separate  estate  existing  at  the  date  of  the  separation  or 
desertion  or  separation,  so  as  to  put  an  end  to  restraint  on  anticipa-  P^'J**®***^'* 
tion  :  see  Watte  v.  Morland,  38  Ob.  D.  135  ;  Bill  v.  Cooper,  1893,  2  ^^  "' 
Q.  B.  85.    But  it  does  so  apply  as  to  separate  estate  accruing  after- 
wards :  see  those  two  cases,  and  Cooke  v.  Fuller,  26  Beav.  99 ;  Munt 
V.  Glynes,  41  L.  J.  Ch.  639  ;  Be  Hughes,  1898, 1  Ch.  529.      Though 
separate  estate  does  not  require  the  protection  of  an  order,  the  words 
of  s.  25  seem  to  lead  to  this  result,  as  to  such  after-acquired  separate 
estate. 

As  to  the  jurisdiction  of  the  Court,  acting  under  its  statutory  powers  Power  of 
of  directing,  in  matrimonial  causes,  a  settlement  of  the  wife's  property,  I>i^orce 
to  deal  with  an  existing  restraint  on  anticipation,  see  Michell  y.  if.,  ^^         ux. 
1891,  P.  208;  Thomson  v.  T.,  1896,  P.  263,  271.    It  can  do  so  only  reltrS'nt  oi 
in  the  cases  covered  by  s.  5  of  22  &  23  Vict.  c.  61.  anticipation. 

Before  this  Act  the  Court  had  no  power — except  by  way  of  sanction-  Cases  affected, 
ing  a  compromise  of  proceedings,  see  Seton,  6th  ed.  934 ;  Wilton  v. 
Hill,  25  L.  J.  Ch.  156 ;  Wall  v.  Bogers,  9  Eq.  58— to  bind  the  interest 
of  a  married  woman  who  was  restrained  from  anticipation,  however 
beneficial  it  might  be  to  her  to  do  so :  see  Bobinson  v.  Wheelwright^ 
21  Beav.  214,  6  D.  M.  &  G.  535 ;  Tussaud  v.  7.,  9  Ch.  D.  375,  per 
James,  L  J*. ;  Smith  v.  Lucas,  18  Ch.  D.  531. 

Nor  could  she  herself  bind  it  by  way  of  admission  or  estoppel: 
Lady  Batman  v.  Faher^  1897, 2  Ch.  223 ;  1898, 1  Ch.  144, 
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S.  39, 40. 

Mabried 
Women. 

Applications 
under  this  a. 


How  consent 
taken. 


Power  of 
attorney  of 
married 
woman. 


Applications  under  this  s.  must  be  made  by  summons  in  Chambers, 
B.  69  (3),  and  not  by  petition :  Be  lAllwdll,  30  W.  R.  243,  W.  N., 
1882,  6 ;  Latham  v.  L.y  W.  N.,  1889, 171 ;  but  see  Re  BlundeU,  1901, 
2  Ch.  221. 

As  to  the  policy  of  this  s.,  see  Re  PoUard^  1896, 1  Cb.  901 ;  2  Cb. 
662 ;  Thomson  v.  T.,  1896,  P.  263. 

And  as  to  wife's  right  to  indemnity  against  husband,  where  the 
restraint  is  removed  for  payment  of  his  debts,  see  Fagei  v.  P.,  1898^ 
1  Ch.  47,  470. 

In  Re  Sawyer,  IS^f  1  Ir.  R.  40,  the  restraint  was  removed  for 
the  purpose  of  setting  up  a  child  in  business,  and  so  relieving  the 
parents  of  the  expense  of  maintaining  him. 

See  on  the  intention  of  this  s.,  Tamplin  v.  Miller,  W.  N.,  1882,44 ; 
Re  Warren,  62  L.  J.  Cb.  928,  W.  N.,  1883, 126 ;  and  see  orders  made 
under  this  s.  in  Ex  p.  Thompson,  W.  N.,  1884,  28 ;  Sedgwick  v. 
Thomas,  48  L.  T.  100 ;  Musgrave  v.  Sandeman,  ib.  216 ;  Re  Flood,  11 
L.  R.  Ir.  366 ;  Re  Wright,  16  ib,  331 ;  Re  Seagrave,  17  tb.  373 ; 
Eodges  v.  ff,,  20  Ch.  D.  749 ;  Re  Little,  36  ib.  701 ;  Re  Currey,  W.  N., 
1887,  28,  32  Ch.  D.  366 ;  Re  C,  66  L.  J.  Ch.  556,  and  Re  Milner, 
1891,  3  Ch.  647;  Bates  v.  Kesterton,  1896,  1  Ch.  169,  166:  but  re- 
fused in  Re  Warren,  sup. ;  Re  Wheatley,  27  Ch.  D.  606 ;  Re  Wood,  29 
SoL  J.  183 ;  Re  Jordan,  34  W.  R.  270,  W.  N.,  1886,  6  ;  Re  Littls,  40 
Ch.  D.  418 ;  Re  S.,  W.  N.,  1893,  127 ;  Re  Bollard,  sup. ;  Thomson 
V.  T.,  sup. ;  Re  Blunddl,  sup. ;  Be  Georgi,  46  Sol.  J.  616. 

For  forms  of  orders,  see  Seton,  6th  ed.,  pp.  906-8;  and  Be  BoUard^ 
1896, 1  Ch.  901,  at  p.  903. 

The  consent  of  a  married  woman  under  this  s.  need  not  in  all  cases 
be  ascertained  by  a  separate  examination :  Hodges  v.  B.,  20  Ch.  D. 
749 ;  Harris  v.  Harford,  W.  N.,  1888, 190 ;  Musgrave  v.  Sandeman, 
48  L.  T.  215. 

Service  on  the  trustees  for  the  married  woman  was  dispensed  with 
in  Be  Little,  36  Ch.  D.  701 ;  and  see  Be  Tippett  &  Newhould,  37  Ch, 
D.  444,  where  the  order  removing  the  restraint  (if  any)  was  made 
in  the  absence  of  the  trustee ;  andf  as  to  the  practice.  Be  FoUard, 
sup, 

40. — (1.)  A  married  womasy  whether  an  iu£emt  or  not» 
shall  by  virtue  of  this  Act  have  power,  as  if  she  were 
unmarried  and  of  full  age,  by  deed,  to  appoint  an 
attorney  on  her  behalf  for  the  purposes  of  executing  any 
deed  or  doing  any  other  act  which  she  might  herself 
execute  or  do;  and  the  provisions  of  this  Act  relating 
to  instruments  creating  powers  of  attorney  shall  apply 
thereto. 

(2.)  This  section  applies  only  to  deeds  executed  after 
the  commencement  of  this  Act. 
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As  to  a  married  woman's  power  of  attorney  under  this  s.,  see  SS.  40, 41, 42 
Steivari  v.  Fletcher,  38  Ch.  D.  627,  and  see  S.  C.  as  to  form  of  order         — 
for  payment  of  income  of  funds  in  Court,  subject  to  restraint  on       ip^^H^ 
anticipation,  to  the  attorney  of  a  married  woman :  see  also  Seton,  6th         ....^  ' 
ed.,  217. 

This  8.  when  originally  inserted  had  more  special  reference  to  the 
clauses  struck  out  in  the  Hoase  of  Commons  eDabling  married  women 
to  convey  by  deed  simply  without  acknowledgment.  An  acknowledged 
deed  is  necessarily  incapable  of  being  executed  by  attorney,  but  under 
this  s.  a  power  of  attorney  will  be  effectual  as  regards  all  other  deeds 
or  acts  capable  of  being  executed  or  done  by  a  married  woman. 

IX. — Infants.  infants. 


41* — Where  a  person  in  his  own  right  seised  of  or  en-  Saiesand  leases 
titled  to  land  for  an  estate  in  fee  simple,  or  for  any  lease-  infant  owner. 
hold  interest  at  a  rent,  is  an  infant,  the  land  shall  be  40  &  4i  Vict» 

A     1  ft 

deemed  to  be  a  settled  estate  within  the  Settled  Estates 
Act,  1877. 

This  s.  as  originally  drafted  applied  only  to  a  lessee  at  a  rent  who  was  *'  At  a  rent.** 
excluded  from  the  8.  L.  A.  drafted  at  the  same  time :  see  s.  58  (y.)* 
As  the  8.  L.  A.  did  not  pass  in  1881,  fee  sample  land  was  included 
here,  bnt  a  long  term  was  forgotten ;  ss.  59  and  60  of  the  8.  L.  A. 
make  the  omission  not  material. 

Before  this  Act  the  Court  had  no  authority  to  sell  the  real  estate  Sale  of  infant's 
of  an  infant  upon  the  mere  ground  that  a  sale  would  be  beneficial :  ^^^  ^^  ^^ 
Calvert  v.  God/fey^  6  Beav.  97 ;  except,  perhaps,  to  sell  part,  so  as  to  "™^  ** 
saTe  the  rest ;  see  Be  Jackson,  21  Cb.  D.  786 ;  Be  De  Teissier's  8,  E,, 
1893, 1  Ch.  153, 163. 

It  is  conceived  that  tbe  guardians  of  an  infant  may  under  this  s..  Leases  of 
.and  S8.  46  and  49  of  the  S.  E.  A.,  1877,  grant  leases  for  twenty-one  infant's  land 
years  of  the  infant's  land  without  the  authority  of  the  Court.    As  to  i^^^^^J* 
the  power  of  the  Court  to  authorize  leases  of  infant's  land  under  11 
Geo.  4  &  1  Will.  4,  c.  65,  see  Simpson  on  Infants,  2nd  ed.,  368,  and 
Be  Letch/ord,  2  Cb.  D.  719,  where  the  Court  held  the  leasing  power 
under  that  Act  applied,  though  the  infant  was  entitled  in  reversion 
only. 

This  F.  applies,  though  the  infant  is  entitled  in  contingency  only : 
Be  Lidddl,  52  L.  J.  Cb.  207 ;  Be  Sparrow's  8.  K,  1892, 1  Ch.  412. 

All  the  powers  of  the  8.  E.  A.,  1877,  may  be  executed  by  the 
guardians  on  behalf  of  the  infant  (s.  49). 

42. — (1«)  If  and  as  long  as  any  person  who  would  but  Management 
for  this  section  be  beneficially  entitled  to  the  possession  ^{^^^^  ^ 
of  any  land  is  an  infant,  and  being  a  woman  is  also  unr  application  of 
married,  the  trustees  appointed  for  this  purpose  by  the  minority.'*""^ 
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s.  49.  settlement,  if  any,  or  if  there  are  none  so  appointed,  then 
iNpIra.  ^^^  persons,  if  any,  who  are  for  the  time  being  under  the 
—  settlement  trustees  with  power  of  sale  of  the  settled  land, 
or  of  part  thereof,  or  with  power  of  consent  to  or  approYal 
of  the  exercise  of  such  a  power  of  sale,  or  if  there  are 
none,  then  any  persons  appointed  as  trustees  for  this 
purpose  by  the  Court,  on  the  application  of  a  guardian 
or  next  friend  of  the  infant,  may  enter  into  and  continue 
in  possession  of  the  land ;  and  in  every  such  case  the 
subsequent  provisions  of  this  section  shall  apply. 


Meaning  of 
settlement. 


Infant  taking 
by  descent. 
T/Qst  for  pay- 
ment of  rents. 


S.L  A.  trustees. 


Mother  a 
guardian. 

Form  of 
oppUcation* 


The  word  ''settlement  **  includes  all  settlements  by  whatever  instru- 
ment made,  whether  deed^  will,  writing,  or  Act  of  Parliament;  this  is 
clear  from  subs.  7  of  this  s.,  which  refers  to  the  instrument  by  which 
the  settlement  is  made,  and  from  the  definition  of  **  instrument," 
8.  2  (xiii.). 

This  s.  includes  the  case  where  an  infant  takes  absolutely:  Be 
Bradshaw^  1904, 1  Jr.  R.  18 ;  ako  where  an  infant  takes  by  descent : 
Be  Qlover^  1899, 1  Jr.  R.  337  ;  Be  Cowley,  1901, 1  Gh.  38 ;  also  where 
the  legal  estate  is  vested  in  trustees  upon  trust  to  pay  the  rents  and 
profits  to  an  infant  By  s.  2  (iii.)  possession  includes  receipt  of 
income,  and  income  includes  rents  and  profits. 

Trustees  for  the  purposes  of  the  S.  L.  A.'s  are  not,  by  virtue  of 
S.  L.  A.  s.  60,  trustees  with  power  of  sale  under  this  s. :  Be  Eelyar^ 
1902, 1  Ch.  391. 

The  trustees  appear  to  take  no  estate  under  this  power ;  Fee  Dean  v. 
Dean,  1891,  3  Ch.  150, 157 ;  Qrigga  v.  Qibaon,  14  W.  R.  819. 

The  mother  is  now  a  guardian  under  the  Guardianship  of  Infants 
Act,  1886  (49  &  50  Vict.  c.  27) ;  and  see  Be  X,  1899, 1  Ch.  526. 

As  to  the  form  of  the  application,  see  Tuthill  v.  IT.,  1902,  1  Ir.  R. 
429 ;  and  compare  Be  Cowley,  sup. 

(2.)  The  trnstees  shall  manage  or  superintend  the 
management  of  the  land,  with  full  power  to  fell  timber 
or  cut  underwood  from  time  to  time  in  the  usual  course 
for  sale,  or  for  repairs  or  otherwise,  and  to  erect,  pull 
down,  rebuild,  and  repair  houses,  and  other  buildings  and 
erections,  and  to  continue  the  working  of  mines,  minerals, 
and  quarries  which  have  usually  been  worked,  and  to 
drain  or  otherwise  improve  the  land  or  any  part  thereof, 
and  to  insure  against  loss  by  fire,  and  to  make  allowances 
to  and  arrangements  with  tenants  and  others,  and  to  de- 
termine tenancies,  and  to  accept  surrenders  of  leases  and 
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tenancies^  and  generally  to  deal  with  the  land  in  a  proper       s.  42. 
and  due  course  of  management ;  but  so  that,  where  the     ikfakts. 
infant  is  impeachable  for  waste,  the  trustees  shall  not       *~~* 
commit  waste,  and  shall  cut  timber  on  the  same  terms 
only,  and  subject  to  the  same  restrictions,  on  and  subject 
to  which  the  infant  could,  if  of  full  age,  cut  the  same. 

As  to  these  terms  and  restrictioDs,  see  E6nyv>ood  v.  JT*.,  18  Eq.  806 ; 
Dashwood  y.  Magniac,  1891,  3  Gh.  306. 

(3.)  The  trustees  may  from  time  to  time,  out  of  the 
income  of  the  land,  including  the  produce  of  the  sale  of 
timber  and  underwood,  pay  the  expenses  incurred  in  the 
management,  or  in  the  exercise  of  any  power  conferred 
by  this  section,  or  otherwise  in  relation  to  the  land,  and 
all  outgoings  not  payable  by  any  tenant  or  other  person, 
and  shall  keep  down  any  annual  sum,  and  the  interest  of 
any  principal  sum,  charged  on  the  land. 

For  the  Court's  powers  to  direct  money  to  be  raised  for  the  cost  of  Coet  of  repairs 
necessary  repairs  of  property  to  which  an  infant  is  absolutely  entitled,  thrown  on 
see  Re  Jaclcson,  21  Ch.  D.  786 ;  C<mway  v.  Fentan,  40  Ch.  D.  512 ;  "pi**!- 
Be  De  Teissier's  S.E^  1893, 1  Ch.  165 ;  He  Montagu,  1897, 1  Ch.  685 ; 
ib.  2  Ch.  8 ;  JRe  Eawker,  41  Sol.  J.  333. 

(4.)  The  trustees  may  apply  at  discretion  any  income 
which,  in  the  exercise  of  such  discretion,  they  deem 
proper,  according  to  the  infant's  age,  for  his  or  her 
maintenance,  education  or  benefit,  or  pay  thereout  any 
money  to  the  infant's  parent  or  guardian,  to  be  applied 
for  the  same  purposes. 

The  power  in  this  subs,  and  in  s.  43  (i.)  to  pay  income  to  the  Payment  of 
parent  or  guardian  for  the  infant's  maintenance,  education,  or  benefit,  iocoino  to 
necessarily  implies  a  power  for  the  parent  or  guardian  to  give  receipts,  ^llwii-n' 
and  exempts  a  person  paying  from  seeing  to  the  application  of  the 
money,  just  as  a  like  power  to  trustees  is  necessarily  implied  where 
they  are  directed  to  sell  land  and  divide  the  proceeds  amongst  infants  : 
Sowarsby  y.  Xoc^,  4  Mad.  142 ;  Lavender  v.  Stanton^  6  Mad.  46. 
Where  the  father  is  living,  the  amount  to  be  allowed  for  maintenance  Maintenance 
is  in  the  discretion  of  the  trustees :  Wilson  v.  Turner,  22  Ch.  D.  621;  ''.!>"•  ^*'*»«' 
^0  Lo/ihouse,  29  ib.  932.    But  a  trustee  who  is  also  one  of  two 
guardians  cannot  discharge  himself  from  his  duty  as  guardian  by 
payment  of  the  income  of  his  co-guardian ;  strict  voucher  of  iten^  is 
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S.  42.        not  required,  but  a  proper  sum  will  be  allowed ;  Be  EvarUy  26  Ch. 

D.  58,  63 ;  and  see  Barnes  or  Boss  v.  BosSy  1896,  A.  C.  625  (a  Scotch 

Infants,     ^j^se). 

(5.)  The  trustees  shall  lay  out  the  residue  of  the  in- 
come of  the  land  in  investment  on  securities  on  which 
they  are  by  the  settlement^  if  any,  or  by  law,  authorized 
to  inyest  trust  money,  with  power  to  Yary  investments ; 
and  shall  accumulate  the  income  of  the  investments  so 
made  in  the  way  of  compound  interest,  by  from  time  to 
time  similarly  investing  such  income  and  the  resulting 
income  of  investments :  and  shall  stand  possessed  of  the 
accumulated  fund  arising  from  income  of  the  laqd  and 
from  investments  of  income  on  the  trusts  following 
(namely) : 
(i.)  If  the  infant  attains  the  age  of  twenty-one  years, 

then  in  trust  for  the  infant ; 
(ii.)  If  the  infant  is  a  woman  and  marries  while  an 
infant,  then  in  trust  for  her  separate  use,  inde- 
pendently of  her   husband,  and  so  tbat  her 
receipt  after  she  marries,  and  though  still  an 
infant,  shall  be  a  good  discharge ;  but 
(iii.)  If  the  infsmt  dies  while  an  infant,  and  being  a 
woman    without   having  been  married,  then, 
where  the    infant    was,    under    a  settlement, 
tenant  for  life,  or  by  purchase  tenant  in  tail  or 
tail  male  or  tail  female,  on  the  trusts,  if  any, 
declared  of  the  accumulated  fund  by  tbat  settle- 
ment; but  where  no  such  trusts  are  declared, 
or  the  infant  has  taken  the  land  from  which 
the  accumulated  fund  is  derived  from  descent, 
and  not  by  purchase,  or  the  infant  is  tenant  for 
an  estate  in  fee  simple,  absolute  or  determine 
able,  then  in  trust  for  the  infant's  personal 
representatives,  as  part  of  the  infant's  personal 
estate; 
but  the  accumulations,  or  any  part  thereof,  may  at  any 
time  be  applied  as  if  the  same  were  income  arising  in  the 
then  current  year. 

(6.)  Where  the  infant's  estate  or  interest  is  in  an 
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undivided  share  of  land,  the  powers  of   this  section     SS.42,43. 
relative  to  the  land  may  be  exercised  jointly  with  persons     i^H^'o, 

entitled  to  possession  of,  or  having  power  to  act  in        

relation  to,  the  other  undivided  share  or  shares. 

(7.)  This  section  applies  only  if  and  as  far  as  a  con- 
trary intention  is  not  expressed  in  the  instrument  under 
which  the  interest  of  the  infant  arises,  and  shall  have 
effect  subject  to  the  terms  of  that  instrument  and  to  the 
provisions  therein  contained. 

(8.)  This  section  applies  only  where  that  instrument 
comes  into  operation  after  the  commencement  of  this  Act. 

This  8.  goes  somewhat  beyond  what  can  be  done  by  deed.    The  How  far  this 
trust  extends  oyer  the  minority  of  a  tenant  in  tail  by  descent,  as  well  >•  agrees  with 
as  the  minority  of  a  tenant  in  tail  by  purchase,  which  in  a  deed  or  *^*  ^"*^  ^®'™* 
will  would  be  a  void  trust  (see  1  Jarman,  274, 4th  ed. ;  237-8, 5th  ed.). 
To  this  there  is  practically  no  objection,  as  the  same  accumulation 
would  take  place  by  operation  of  law  €r  under  the  direction  of  the 
Court  in  an  administration  action.    Under  subs.  5  the  trust  for  dis- 
posal of  the  proceeds  of  accumulation  is  strictly  confined  within  what 
could  be  done  by  deed  or  will. 

43. — (!•)  Where  any  property  is  held  by  trustees  in  Application    ' 
trust  for  an  infant,  either  for  life,  or  for  any  greater  ^f  ^-^Hf 
interest,  and  whether  absolutely,  or  contingently  on  his  property  of 
attaining  the  age  of  twenty-one  years,  or  on  the  occur-  matntcnance, 
rence  of  any  event  before  his  attaining  that  age,  the  ^^ 
trustees  may,  at  their  sole  discretion,  pay  to  the  infant's 
parent  or  guardian,  if  any,  or  otherwise  apply  for  or  to* 
wards  the  infant's  maintenetnce,  education  or  benefit,  the 
income  of  that  property,  or  any  part  thereof,  whether 
there  is  any  other  fund  applicable  to  the  same  purpose, 
or  any  person  bound  by  law  to  provide  for  the  infant's 
maintenance  or  education,  or  not. 

This  s.  does  not  apply  to  property  the  vesting  of  which  is  or  may  Does  not  apply 
be  postponed  beyond  the  age  of  twenty- one  years  :  Be  Judkin,  25  J"^**"*  vesting 
Ch.  D.  743.    In  all  such  cases  where  the  vesting  is  so  postponed,  a  "  ^    '     * 
clause  making  this  s.  applicable  is  necessary. 

The  s.  was  held  to  apply  in  a  case  where  an  infant  had  a  vested  life  Defeasible 
interest  defeasible  on  bankruptcy  or  alienation :  Be  Long,  W.  N.,  1901,  **^*  interest. 
166 ;  but  qu.  as  to  the  correctness  of  that  decision ;  see  Be  Buckley^ 
22  Ch.  D.  583  (decided  on  b.  26  of  23  &  24  Yict.  c.  145) ;  Be  8coti, 
1902, 1  Ch.  918,  925. 
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S.43. 
'Infants, 


*«  Benefit." 


Past  main* 
tenanoe. 


Infant  tenant 
for  life. 


As  to  the  implied  power  of  the  parent  or  guardian  to  give  receipts 
forinoome,  and  as  to  the  allowance  for  maintenance  where  the  father 
is  living,  see  n,  to  s.  42  (4) ;  and  as  to  controlling  the  discretion  of  a 
trustee  in  regard  to  maintenance  and  education  as  long  as  the 
discretion  is  honestly  exercised,  see  Be  Lo/thoutt^  20  Gh.  D.  921 ;  Be 
Bryant,  1894, 1  Oh.  324. 

A  gift  of  residue  to  an  infant  makes  the  executor  a  trustee  within 
this  s.,  when  the  residue  is  ascertained :  Be  Smithy  42  Ch.  D.  302. 

For  extent  of  the  word  '*  henefit/*  see  Lowther  v.  Bentinck,  19  Eq. 
166 ;  Be  Breeds,  1  Oh.  D.  226,  228. 

(2.)  The  trustees  shall  accumulate  all  the  residue  of 
that  income  in  the  way  of  compound  interest,  by  invest^ 
ing  the  same  and  the  resulting  income  thereof  from  time 
to  time  on  securities  on  which  they  are  by  the  settle* 
ment,  if  any^  or  by  law,  authorized  to  invest  trust  money, 
and  shall  hold  those  accumulations  for  the  benefit  of  the 
person  who  ultimately  becomes  entitled  to  the  property 
from  which  the  same  arise ;  but  so  that  the  trustees  may 
at  any  time,  if  they  think  fit,  apply  those  accumulations, 
or  any  part  thereof,  as  if  the  same  were  income  arising  in 
the  then  current  year. 

Under  this  and  the  preceding  suhs.  trustees  may  apply  past  accu- 
mulations in  payment  of  past  maintenance ;  Be  Fitts,  W.  N.,  1884, 
225,  242 ;  and  compare  Be  Wise,  1896,  1  Ch.  281,  286. 

Accumulations  of  income  in  which  an  infant  had  a  vested  life 
interest,  were  paid  to  her  at  twenty-one  as  the  person  ultimately 
entitled  to  the  property  from  which  they  arose :  Be  Wells,  43  Ch.  D. 
281 ;  Be  Humphreys,  1893,  3  Cb.  1 ;  the  ground  of  the  decision  in  the 
last  case  being,  however,  that  there  was  a  contrary  intention  within 
subs.  3 ;  and  for  the  game  reason  it  is  conceived  that  if  an  infant  with 
a  vested  life  interest  died  under  twenty-one,  the  accumulations  would 
be  part  of  the  infant's  estate ;  but  where  tbe  gift  of  income  is  con* 
tingent  on  the  infant  attaining  twenty-one,  he  is  not  entitled  to  the 
accumulations  on  attaining  that  age,  and  they  must  be  added  to  the 
capital :  Be  Bowlby,  1904,  2  Ch.  686 ;  overruling  Be  Scott,  1902, 1  Ch. 
918. 

For  investments  of  trust  money  authorized  by  law,  see  T.  A.,  inf. 

(3.)  This  section  applies  only  if  and  as  far  as  a  con- 
trary intention  is  not  expressed  in  the  instrument  under 
which  the  interest  of  the  infant  arises,  and  shall  have 
effect  subject  to  the  terms  of  that  instrument  and  to  tbe 
provisions  therein  contained. 
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A  direction  to  accttmulate  the  inoome  of  shares  giren  to  infants        8.  43.   , 

contingently  on  attaining  twenty-one,  and  to  pay  the  same  to  them  as         

and  when  their  presumptive  shares  heoome  payable,  is  not  a  contrary         ^ 

intention  excluding  the  operation  of  subs.  1 :  Be  Thatcher^  26  Gh.  D«  «<  Contrary 
426 ;  compare  King-Harman  y.  Cayley,  1899,  1  Ir.  R.  89 ;  and  see  intention/' 
£e  Dieksan,  29  Oh.  D.  331,  338-9 ;  Be  Humjphreys^  tup. 

(4)  This  section  applies,  whether  that  instrament 
comes  into  operation  before  or  after  the  commencement 
of  this  Act. 

Under  s.  26  of  Lord  Oranworth*s  Act,  the  expression  ^  income  to  Applies  to 
which  such  infant  fMty  he  erUiUed "  was  held  to  mean  **  may  he  or  cbms  only 
hecome  enUUed^*^  so  as  to  include  income  accruing  on  a  fund  to  which  T^JJIi'^^^"* 
an  infant  was  contingently  entitled :  Be  Cotton,  1  Oh.  D.  232,  but  capital, 
where  no  income  was  accruing  before  the  contingency  the  s.  did  not 
apply :  Be  George,  5  Ob.  D.  837.    The  same  holds  good  under  this  s. 
of  this  Act :  Be  Judkin,  25  Oh.  D.  743 ;  Be  Dickson,  28  Oh.  D.  291, 
29  %h.  334 ;  Be  Bowlby,  1904,  2  Oh.  685 ;  but  if  the  legacy  is  directed 
to  be  set  apart  for  the  benefit  of  the  legatees  and  not  merely  for  the 
convenience  of  the  residuary  estate  (see  ^e  Inman,  1893,  3  Oh.  518 ; 
Be  Snaith,  71  L.  T.  318),  the  income  may  be  applied  under  this  s. 
{JohnUm  V.  O'Neill,  3  L.  R.  Ir.  476 ;  Be  Medlock,  55  L.  J.  Oh.  738 ; 
W.  N.,  1886,  111) ;  and  that,  whether  the  legacy  is  specific  or  only 
pecuniary  :  Be  Clements,  1894,  1  Oh.  665 ;  Be  Woodin,  1895,  2  Oh. 
309  (a  bequest  of  leaseholds),  but  see  Be  AverHl,  1898, 1  Oh.  523,  as 
to  a  devise  of  freeholds.    Nor  does  this  s.  apply  where  the  whole 
income  is  subject  to  a  prior  express  trust  for  accumulation  :  Be 
Al/ord,  32  Oh.  D.  383. 

In  the  case  of  a  pecuniary  legacy  to  an  infant  contingent  on 
his  attaining  twenty-one,  and  carrying  interest  in  the  meantime,  the 
executors  are  bound  to  set  it  apart,  and  would  but  for  this  s.  accumu- 
late the  whole  income ;  and  compare  Be  Hall,  1903,  2  Oh.  226.  The 
effect  of  this  s.  is,  that,  in  the  absence  of  any  direction  to  the  con- 
trary, if  the  infant  dies  under  twenty-one  the  residuary  legatee  takes 
only  the  accumulations  representing  the  residue  of  the  income  not 
applied  under  it.  On  the  other  hand,  if  no  interest  is  payable  on  the 
legacy  till  the  in&nt  attains  twenty-one,  there  is  no  income  to  which 
the  s.  can  apply,  and  the  residuary  legatee  takes  the  income  of  the 
residue  without  deduction  till  the  legacy  becomes  vested.  The  short 
effect  of  the  s.  seems  capable  of  being  stated  thus :  Where  the  income 
will  go  along  with  the  capital  if  and  when  the  capital  vests,  then  the 
income  is  applicable  under  the  s.  for  the  benefit  of  the  infant,  other- 
wise not. 

And  the  Oourt  of  Appeal  has  held  in  Be  Holford,  1894,  3  Oh.  30 
(overruling  Be  Jeffery,  1891, 1  Oh.  671),  that  where  there  is  a  gift  to 
several,  contingently  on  attaining  twenty-one,  of  a  fund  which  carries 
intermediate  income,  the  member  of  the  class  who  first  attains 
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SS.  43, 44. 

JXVATXTB. 


Difference 
between  as.  42 
and  43. 


twenty-one  does  not  then  beoome  entitled  to  the  income  of  the  whole 
fund,  until  the  next  share  in  the  corpus  of  the  fund  vests ;  but  those 
under  twenty-one  can  still  be  maintaiaed,  under  this  s.,  out  of  the 
income  of  their  contingent  shares :  and  this  applies  whether  or  not 
the  class  is  capable  of  increase :  Ee  Jefery,  1895,  2  Ch.  577.  But 
this  rule  has  no  application  in  the  case  of  a  contingent  deyise  of 
real  estate  to  the  members  of  a  class  who  attain  twenty-one,  as  a 
future  devise  of  real  estate  does  not  carry  the  intermediate  rents: 
£e  AveriUj  sup. 

The  tacit  incorporation  of  this  s.  in  a  gift  of  residue  among  the 
testator's  iofant  children,  who  also  take  contingent  legacies  under  the 
will,  does  not  displace  the  rule  that  the  legacies  carry  interest  from 
the  testator*s  death :  Be  Moody,  1895, 1  Gh.  101. 

S.  42  authorizes  the  application  of  the  rents  and  profits  of  land  as 
defined  by  s.  2  (ii.)  for  the  maintenance,  education,  or  benefit  of  an 
infant  only  where  the  instrument  under  which  the  interest  of  the  infant 
arises  comes  into  operation  after  1881,  but  s.  43  applies  to  any  property 
as  defined  by  s.  2  (i.),  whether  the  instrument  comes  into  operation 
after  1881  or  not. 


Remedies  for 
recorery  of 
annual  sumt 
charged  on 
land. 


RBHT<iHABflES  X. — ReNT-OHABQES  AND  OTHER  ANNUAL  SUMS. 

▲HD  OTUSa 

AknualSums.  44,_(1.)  Where  a  parson  is  entided  to  receive  out  of 
any  land,  or  out  of  the  income  of  any  Und,  any  annual 
sum^  payable  half-yearly  or  otherwise,  whether  charged 
on  the  land  or  on  the  income  of  the  land,  and  whether 
by  way  of  rent-charge  or  otherwise,  not  being  rent  inci- 
dent to  a  reyersion,  then,  subject  and  without  prejudice 
to  all  estates,  interests,  and  rights  having  priority  to  the 
annual  sum,  the  person  entitled  to  receive  the  same  shall 
have  such  remedies  for  recovering  and  compelling  pay- 
ment of  the  same  as  are  described  in  this  section,  as  far 
as  those  remedies  might  have  been  conferred  by  the 
instrument  under  which  the  annual  sum  arises,  but  not 
further. 

(2.)  If  at  any  time  the  annual  sum  or  any  part  thereof 
is  unpaid  for  twenty-one  days  next  after  the  time  ap* 
pointed  for  any  payment  in  respect  thereof,  the  person 
entitled  to  receive  the  annual  sum  may  enter  into  and 
distrain  on  the  land  charged  or  any  part  thereof,  and 
dispose  according  to  law  of  any  distress  found,  to  the 
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intent  that  thereby  or  otherwise  the  annual  sum  and  all       S.  44. 
arrears  thereof,  and  all  costs  and  expenses  occasioned  by  Bxtn^calsaa 
non-payment  thereof,  may  be  fully  paid.  ^^^  other 

(3.)  If  at  any  time  the  annual  sum  or  any  part  thereof  ..^ 
is  unpaid  for  forty  days  next  after  the  time  appointed  for 
any  payment  in  respect  thereof,  then,  although  no  legal 
demand  has  been  made  for  payment  thereof,  the  person 
entitled  to  receive  the  annual  sum  may  enter  into  pos- 
session of  and  hold  the  land  charged  or  ajij  part  thereof, 
and  take  the  income  thereof,  until  thereby  or  otherwise 
the  annual  sum  and  all  arrears  thereof  due  at  the  time 
of  his  entry,  or  afterwards  becoming  due  during  his 
continuance  in  possession,  and  all  costs  and  expenses 
occasioned  by  non-payment  of  the  annual  sum,  are  fully 
paid ;  and  such  possession  when  taken  shall  be  without 
impeachment  of  waste. 

(4.)  In  the  like  case  the  person  entitled  to  the  annual 
charge,  whether  taking  possession  or  not,  may  also  by 
deed  demise  the  land  charged,  or  any  part  thereof,  to  a 
trustee  for  a  term  of  years,  with  or  without  impeachment 
of  waste,  on  trust,  by  mortgage,  or  sale,  or  demise,  for  all 
or  any  part  of  the  term,  of  the  land  charged,  or  of  any 
part  thereof,  or  by  receipt  of  the  income  thereof,  or  by 
all  or  any  of  those  means,  or  by  any  other  reasonable 
means,  to  raise  and  pay  the  annual  sum  and  all  arrears 
thereof  due  or  to  become  due,  and  all  costs  and  expenses 
occasioned  by  non-payment  of  the  annual  sum,  or  in- 
curred in  compelling  or  obtaining  payment  thereof,  or 
otherwise  relating  thereto,  including  the  costs  of  the 
preparation  'and  execution  of  the  deed  of  demise,  and 
the  costs  of  the  execution  of  the  trusts  of  that  deed ; 
and  the  surplus,  if  any,  of  the  money  raised,  or  of  the 
income  received,  under  the  trusts  of  that  deed  shall  be 
paid  to  the  person  for  the  time  being  entitled  to  the 
land  therein  comprised  in  reyersion  immediately  ex- 
pectant on  the  term  thereby  created. 

(5.)  This  section  applies  only  if  and  as  far  as  a  con- 
trary intention  is  not  expressed  in  the  instrument  under 
which  the  annual  sum  arises,  and  shall  have  effect  subject 
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S.  44.       to  the  terms  of  that  instrument  and  to  the  provi;don9 
Rrarxi^RGEs  therein  contained. 
AND  OTHER       ((J,)  This  section  applies  only  where  that  instrument 

comes  into  operation  after  the  commencement  of  this 

Act 


Copyhold  Acts. 


Improvement 
of  Land  Act| 
1899,  8.  3. 

How  agrees 
with  nanal 
form. 

Why  a  term 
necessary. 


Remoteness. 


Instrument 
under  which 
the  annual 
sum  arises* 


Other 
remedies. 


See  S.  L.  A.,  1800,  s.  9. 

Bent-charges  under  the  Copyhold  Acts  are  recoyerable  by  the 
remedies  given  by  this  s.:  Cop.  A.,  1887,  s.  16;  Cop.  A.,  1894,  s. 
27  («). 

And  so  is  any  instalment  accruing  due  after  1899  of  any  rent* 
charge  created  under  the  Improvemexit  of  Land  Act,  1864,  or  nnder 
any  special  improvement  Act :  Improvement  of  Land  Act,  1899,  s.  3. 

This  8.  gives  the  ordinary  remedy  for  enforcing  payment  of  a  rent- 
charge^  except  that  instead  of  a  term,  power  only  is  given  to  limit  a 
term.  The  remedy  by  means  of  a  term  is  rarely  wanted,  and  if  wanted 
the  term  can  be  created.  Where  by  reason  of  a  lease  being  prior  in 
date  to  the  limitation  of  a  rent-charge,  or  being  granted  under  a  power 
which  has  priority  to  a  rent-charge,  the  lessee's  title  is  paramount  to 
the  rent-charge,  the  remedy  by  distress  is  not  available,  and  the  lessee 
is  only  liable  to  pay  his  rent  to  the  reversioner.  Hence  the  necessity 
for  a  term. 

*'  So  far  as  those  remedies  might  have  been  conferred  by  the  instru- 
ment " :  The  better  opinion  seems  to  be  that  the  power  of  entry  con- 
ferred by  subs.  3  would  not,  if  contained  in  an  instrument  creating  a 
perpetual  rent-charge,  be  void  for  remoteness,  the  reason  being  that  it 
is  part  of  the  estate  of  the  grantee  In  the  rent,  and  does  not  create  an 
independent  interest  in  the  property  charged;  see  Lewis  on  Ferp., 
618, 619 ;  but  an  express  power  to  limit  a  term  to  a  trustee  as  in  subs. 
4,  though  it  would  no  more  affect  the  alienability  or  value  of  the  land 
than  the  power  of  entry,  is  within  the  letter,  if  not  the  spirit^  of  the 
rule  against  perpetuities. 

Where  a  rent-charge  is  created  under  a  power  (e,g.  a  power  of 
charging  jointures),  it  is  conceived  that  the  instrument  under  which 
it  arises  is  the  instrument  exercising  the  power,  not  the  settlement 
giving  it.  The  instrument  exercising  the  power  is  that  by  which 
remedies  would  be  conferred  (see  the  last  sentence  of  subs.  1),  and  any 
expression  of  a  contrary  intention  in  the  settlement  (see  subs.  5) 
would  be  most  unlikely.  But  see  Re  Butler^  Ir.  R.  3  £q.  138  (a 
decision  on  Malins*  Act).  The  point  is  of  importance  if  the  settlement 
is  dated  before  1882. 

Where  on  the  creation  of  a  rent-charge  a  term  is  limited  to  trustees 
for  securing  it,  the  owner  of  the  rent-charge  must  resort  to  the  term, 
and  is  not  entitled  to  an  order  for  sale  of  the  inheritance  to  raise 
arrears :  Blachhume  v.  Eope-Edwardes^  1901,  1  Cb.  419 ;  but  it  is 
conceived  that  this  rule  would  not  apply  where  the  term  was  created 
by  the  owner  of  the  rent- charge  under  this  &•    The  remedies  given 
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by  this  8.  do  not  prevent  recourse  to  other  remedies :  Searle  v.  Cookef    SS.  44,  45. 

43  Ch.  D.  519,  633.    As  to  the  power  of  the  Court  to  order  the         

arrears  of  a  rent-charge  to  be  raised  by  sale  or  mortgage,  see  Be    f^"^nraL^ 
Tucket-y  1893,  2  Ch.  323 ;  Eamhro  v.  ff.,  1894,  2  Ch.  564,  Annual  Sums. 

As  to  the  recovery  from  the  ierre-tenant  (i.e.  the  person  entitled  to         

the  first  estate  of  freehold  in  the  land  charged)  of  rent-charges  and  Action  of  debt 
arrears  in  an  action  of  debt,  whether  the  profits  of  the  land  have  been  tenant, 
received  or  not,  see  Thamcu  v.  Sylvester,  L.  K.  8  Q.  B.  368 ;  Fertwes 
V.  Tovmsend,  1896,  2  Q.  B.  129 ;  He  Eerhage  Bents,  Oreenmchy  1896, 
2  Ch.  811 ;  and  see  41  Sol.  J.  107 ;  44  ih.  390. 

This  s.  does  not  apply  so  as  to  give  a  right  of  distress,  where  a  sub- 
lease is  granted  for  a  period  co-extensive  with,  or  longer  than  the 
original  term :  Lewis  v.  Baker,  1905, 1  Ch.  46. 

46, — (1.)  Where  there  is  a  quitrent,  chief-rent,  rent-  Bedemption  of 
charge,  or  other  annual  sum  issuing  out  of  land  (in  this  J^jJ^^p^J/*^** 
section  referred  to  as  the  rent),  the  Copyhold  Commis-  petuai  charges, 
sioners  shall  at  any  time,  on  the  requisition  of  the  owner 
of  the  land,  or  of  any  person  interested  therein,  certify 
the  amount  of  money  in  consideration  whereof  the  rent 
may  be  redeemed* 

The  Board  of  Agriculture  and  Fisheries  is  now  charged  with  this 
duty  :  see  the  Board  of  Agriculture  and  Fisheries  Acts,  1889  and  1903. 

(2.)  Where  the  person  entitled  to  the  rent  is  abso-* 
lutely  entitled  thereto  in  fee  simple  in  possession,  or  is 
empowered  to  dispose  thereof  absolutely,  or  to  give  an 
absolute  discharge  for  the  capital  value  thereof,  the 
owner  of  the  land,  or  any  person  interested  therein,  may, 
after  serving  one  month's  notice  on  the  person  entitled 
to  the  rent,  pay  or  tender  to  that  person  the  amount 
certified  by  the  Commissioners. 

The  Board  act  under  this  subs,  in  cases  where  there  is  a  power  of  Trast  for,  or 
sale  in, trustees  of  a  settlement,  or  in  the  tenant  for  life  under  the  power  of,  sale. 
S.  L.  Acts.    The  tenant  for  life  and  the  trustees  are  together  the 
persons  entitled  to  the  rent,  to  whom  the  notice  is  to  be  gi^en. 

(3.)  On  proof  to  the  Commissioners  that  payment  or 
tender  has  been  so  made,  they  shall  certify  that  the  rent 
is  redeemed  under  this  Act ;  and  that  certificate  shall 
be  final  and  conclusive,  and  the  land  shall  be  thereby 
absolutely  freed  and  discharged  from  the  rent 
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SS.  45, 46.       (4.)  Eyery  requisition  under  this  section  shall  be  in 

REHT^cHABaBB  wrftiug ;  and  every  certificate  under  this  section  shall 

AND  OTHER   bc  iu  writiug,  sealed  with  the  seal  of  the  Commissioners, 

(5.)  This  section  does  not  apply  to  tithe  rent-charge,  or 

to  a  rent  reserved  on  a  sale  or  lease,  or  to  a  rent  made 
payable  under  a  grant  or  licence  for  building  purposes, 
or  to  any  sum  or  payment  issuing  out  of  land  not  being 
perpetual. 

(6.)  This  section  applies  to  rents  payable  at,  or  created 
after,  the  commencement  of  this  Act. 

(7.)  This  section  does  not  extend  to  Ireland. 

The  rents  referred  to  in  this  a.,  except  a  perpetual  rent-charge  or 
annuity,  are  incidents  of  tenure,  and  would  not  be  incumbrances 
within  s.  5. 

The  Board  require  an  application  in  writing,  but  not  in  any  special 
form,  signed  by  the  owner  of  the  land,  or  some  person  interested  there- 
in ;  the  application  should  contain  a  statement  of  the  facts  sufficient 
to  show  that  the  application  is  within  the  s. 

The  office  fee  for  the  certificate  under  subs.  1  is  lOs.  No  further 
fee  is  charged  for  the  certificate  under  subs.  3. 

The  Board  do  not  deal  with  the  expenses  of  the  application. 

The  entire  expense  of  redeeming  the  rent  necessarily  falls  on  the 
expense  falls,  person  redeeming.  He  has  to  procure  the  certificate  of  the  Board  as 
to  the  amount  to  be  paid,  and  satisfy  the  Board  by  statutory  declara- 
tion, or  other  sufficient  evidence,  that  payment  or  tender  of  that 
amount  has  been  duly  made.  The  person  entitled  to  the  rent  has  only 
to  receive  the  redemption  money. 
Apportion-  -^  ^  obtaining  apportionment  of  rents  mentioned  in  this  B.,  see 

ment.  the  Inclosure  Act,  1854  (17  &  18  Vict.  c.  97),  ss.  10-14. 


Procedure 
under  the  s. 


On  whom 


Powers  of 
Attorney. 

Execution 
under  power 
of  attorney. 


XL — Powers  of  Attorney. 

46 — (1.)  The  donee  of  a  power  of  attorney  may,  if  he 
thinks  fit,  execute  or  do  any  assurance,  instrument,  or 
thing  in  and  with  his  own  name  and  signature  and  his 
own  seal,  where  sealing  is  required,  by  the  authority  of 
the  donor  of  the  power ;  and  every  assurance,  instrument, 
and  thing  so  executed  and  done  shall  be  as  effectual  in 
law,  to  all  intents,  as  if  it  had  been  executed  or  done  by 
the  donee  of  the  power  in  the  name  and  with  the  signa-* 
ture  and  seal  of  the  donor  thereof. 
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(2.)  This  section  applies  to  powers  of  attorney  created  SS.  46, 47. 
by  instraments  executed  either  before  or  after  the  com-  powebs  of 
mencement  of  this  Act.  Attorney. 

This  8.  had  especial  reference  to  clauses  which  were  struck  out  of 
the  Bill  in  the  House  of  Commons,  but  which  are  now  contained  in 
the  C.  A.,  1882,  ss.  8  and  9. 

The  execution  after  1881  of  an  instrument  by  an  attorney  in  his 
own  name  will  not  be  invalid.  It  is  not  necessary,  though  proper,  to 
express  that  he  executes  as  attorney,  or  on  behalf  of  his  principal. 

The  provision  as  to  the  donee  using  his  own  seal  would  seem  to 
apply  where  a  Corporation  has  appointed  an  attorney. 

47. — (1.)  Any  person  making  or  doing  any  payment  Payment  by 
or  act,  in  good  faith,  in  pursuance  of  a  power  of  attorney,  nnder  power 
shall  not  be  liable  in  respect  of  the  payment  or  act  by  without  notice 

.     .  ,     ^  1  \  ^   ,1        1  -  ,1      of  death,  Ac, 

reason  that  before  the  payment  or  act  the  donor  of  the  good, 
power  had  died  or  becoiue  lunatic,  of  unsound  mind,  or 
bankrupt,  or  had  revoked  the  power,  if  the  fact  of  death, 
lunacy,  unsoundness  of  mind,  bankruptcy,  or  revocation, 
was  not  at  the  time  of  the  payment  or  act  known  to  the 
person  making  or  doing  the  same. 

As  to  the  meaning  of  bankruptcy,  see  n.  to  s.  2  (xv.).    Apart  from  Bankruptcy, 
the  statute  winding-up  proceedings  are  not  a  revocation  of  a  power  of 
attorney,  without  notice  of  them ;  see  Be  Oriental  Bank,  28  Ch.  D. 
634,  640. 

(2.)  But  this  section  shall  not  afiect  any  right  against 
the  payee  of  any  person  interested  in  any  money  so  paid ; 
and  that  person  shall  have  the  like  remedy  against  the 
payee  as  he  would  have  had  against  the  payer  if  the  pay- 
ment had  not  been  made  by  him. 

(3.)  This  section  applies  only  to  payments  and  acts 
made  and  done  after  the  commencement  of  this  Act 

This  s.  is  supplementary  to  the  T.  A.,  0.  23,  which  replaces  22  &  23 
Vict.  c.  35,  s.  26,  and  applies  only  to  trustees,  executors,  and  adminis- 
trators :  see  s.  50  of  the  later  Act. 

The  marginal  note  is  misleading.  Subs.  2  is  more  applicable  to 
payments  to  than  to  payments  by  an  attorney ;  and  it  is  conceived 
that  the  s.  applies  to  all  dtfalings  by  any  person  without  notice  that 
a  power  of  attorney,  under  which  he  or  any  other  party  to  the  trans* 
action  was  acting,  had  been  revoked. 

I2 
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6S.  47,  48. 

Powers  or 
Attobnet. 


And  as  to  notice  being  necessary,  apart  from  statute,  in  order  to 
terminate  an  agent*s  authority^-except  in  case  of  bankruptcy  or  death 
-^see  Be  Oriental  Bank^  siip. 

Further  provision  is  made  for  powers  of  attorney  by  ss.  8  and  9  of 
the  C.  A^  1882.  It  is  still  necessary  for  a  purchaser  taking  a  conyey- 
ance  under  power  of  attorney  not  made  in  accordance  with  that  Act« 
to  ascertain  that  the  principal  is  alive  at  the  time  of  execution  of  the 
conveyance.  But  this  s.  seems  to  enable  the  attorney  to  give  a  valid 
discharge  for  the  purchase-money,  so  that  where  the  contract  is  bind- 
ing on  the  vendor,  the  purchaser  would  obtain  a  good  equitable  title. 
The  legal  estate  would  remain  outstanding,  but  a  conveyance  could 
be  obtained  from  the  personal  representatives  under  s.  4  or  s.  30  of  this 
Act.  Notwithstanding  this  s.,  it  will  be  best  still  to  continue  the  old 
practice  of  depositing  or  retaining  the  purchase-money  until  it  is  ascer- 
tained that  the  vendor  survived  the  date  of  execution  by  his  attorney, 
unless  the  power  can  be  and  is  made  absolutely  irrevocable  under  s.  8 
of  C.  A.y  1882,  or  made  irrevocable  for  a  specified  period  under  s.  9  of 
that  Act,  and  in  the  latter  case  the  execution  by  the  attorney  must 
be  within  the  specified  period* 

Deposit  of  48. — (1.)  An  instrument  creating  a  power  of  attorney, 

original  iMtrn-  Jtg  ezecution  being  verified  by  aflSdavit,  statutory  declara- 
powen  of       tion,  or  other  sufficient  evidence  may,  with  the  affidavit 


As  to  com« 
pleting 

purchase  under 
power  of 
attorney  under 
this  8. 


attorney. 


Revocation  of 
powers  of 
attorney. 


or  declaration,  if  any,  be  deposited  in  the  Central  Office 
of  the  Supreme  Court  of  Judicature. 

(2.)  A  separate  file  of  instruments  so  deposited  shall 
be  kept,  and  any  person  may  search  that  file,  and  inspect 
every  instrument  so  deposited,  and  an  office  copy  thereof 
shall  be  delivered  out  to  him  on  request 

(3.)  A  copy  of  an  instrument  so  deposited  may  be 
presented  at  the  office,  and  may  be  stamped  or  marked 
as  an  office  copy,  and  when  so  stamped  or  marked  shall 
become  and  be  an  office  copy. 

It  is  the  practice  of  the  Central  Office  to  apply  this  snbf.  only  to 
copies  presented  at  the  time  of  depositing  the  power.  Copies  after- 
wards wanted  must  be  bespoken  and  made  in  the  Central  Office :  see 
the  Rule  under  this  s.,  inf.  Ch.  V.,  and  the  Annual  Practice  for  1905, 
vol.  ii.  p.  657. 

The  Central  Office  allow  a  deed  of  revocation  of  a  power  of  attorney 
to  be  deposited,  and  will  note  against  the  power  of  attorney  the  fact 
of  its  revocation. 

(4.)  An  office  copy  of  an  instrument  so  deposited  shall 
without  further    proof    be    sufficient  evidence   of   the 
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contents  of  the  instrument  and  of  the  deposit  thereof  in    SS.  48, 49. 
the  Central  Office.  PowerTof 

(5.)  General  Bales  may  be  made  for  purposes  of  this    attorney. 
section,  regulating  the  practice  of  the  Central  Office  and 
prescribing,  with  the  concurrence  of  the  Commissioners 
of  Her  Majesties  Treasury,  the  fees  to  be  taken  therein. 

See  rule  under  this  s.  inf,  Ch.  V. 

(6.)  This  section  applies  to  instruments  creating  powers 
of  attorney  executed  either  before  or  after  the  commence^ 
ment  of  this  Act. 

The  words  in  italics  were  repealed  by  the  Statute  Law  Bevision 
Act,  1898. 

There  is  always  a  difiSculty  iu  securiag  the  production  of  a  general 
power  of  attorney  for  the  benefit  of  those  whose  rights  depend  on  an 
exercise  of  the  i)ower,  the  original  document  being  necessarily  retained 
for  subsequent  use.  Under  this  s.  the  original  may  be  deposited,  and 
may  be  inspected  and  an  office  copy  may  be  obtained. 

As  to  need  for  the  production  of  the  power  for  purposes  of  title,  see 
Be  Airey,  1897, 1  Ch.  164. 

As  to  the  filing  of  powers  of  attorney  relating  only  to  registered 
land,  see  L.  T.  R.  1903,  r.  110. 

r 


XII.— COKSTBUOTIQN  AND  EffEOT  OF  DeEDS  AND      CosOTBUcfiOK 

OTHER  Instruments.  ofoE^w  !^d 

49. — (I.)  It  is  hereby  declared  that  the  use  of  the   stbuments. 
word  grant  is  not  necessary  in  order  to  convey  tenements  ^^  oTword 
or  hereditaments,  corporeal  or  incorporeal.  grant  nn- 

(2.)  This  section  applies  to  conveyances  made  before  ^^^^^^^J* 
or  after  the  commencement  of  this  Act. 

Since  the  Act  8  &  9  Yict.  c.  106,  s.  2,  enabled  land  in  possession  to  Aj  to  necessity 
be  conveyed  by  grant,  it  bas  been  the  practice  to  use  that  word  in  Jf**"  ^^'f, 
conveyances  of  freehold  land,  though  probably  not  necessary,  if  the    ^ 
intent  to  pass  the  estate  is  clear :  see  Cliester  v.  Willan,  2  Wms.  Saund* 
96a  (1) ;  Shove  v.  Fincke^  5  T.  B.  124.    This  s.  removes  any  question 
as  to  the  necessity  of  so  doing.    The  word  *' convey"  may  be  used 
where  convenient  as  to  both  freeholds  and  leaseholds  (see  ss.  2  (v.), 
67,  and  Forms  in  Fourth  Schedule  of  this  Act).    It  is  not  necessary  to 
use  the  word  ^  grant "  except  where  it  implies  covenants  under  Acts 
of  Parliament,  as  under  s.  132  of  the  Lands  Clauses  Consolidation  Act, 
1846  (8  &  9  Vict.  c.  18). 
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SS.  50, 51.       50. — (1.)  Freehold  land,  or  a  thing  in  action,  may  be 

Construction  conveyed  by  a  person  to  himself  jointly  with  another 

AND  Effect  person,  by  the  like  means  by  which  it  might  be  con- 

OF  L/EED8  AND  iii>j  ■«  t  •i*i 

OTHER  In-    yeyed  by  him  to  another  person ;   and  may,  m  like 

BTRCMENT8.   maftner,  be  conveyed  by  a  husband  to  his  wife,  and  by 

Conreyance  hj  a  wifo  to  her  husband  alone  or  jointly  with  another 

a  person  to        ^^-,„^« 

himself,  &c.     person. 

(2.)  This  section  applies  only  to  conveyances  made 
after  the  commencement  of  this  Act. 

The  first  part  of  this  s.  is  sapplementary  to  22  &  23  Yict.  c.  35, 

8.  21  (which  applies  only  to  personal  property  other  than  choses  in 

action),  and  is  only  intended  to  apply  to  a  conveyance  in  joint  tenancyt 

How  land  to     ^  in  the  ordinary  case  of  the  appointment  of  a  new  trustee.    If  land 

be  conveyed      Conveyed  by  A.  is  to  be  held  in  common  by  himself  snd  B.,  the  proper 

to  tenants  in     course  is  either  for  A.  to  convey  an  undivided  share  to  B.,  or  to  convey 

the  entirety  to  B.  to  the  use  of  himself  and  B.  as  tenants  in  common. 

The  latter  form  would  be  adopted  only  to  make  covenants  run  with 

the  Lind;  but  qu.  if  covenants  implied  under  s.  7  would  run  with 

A.'s  moiety :  see  note  on  that  s.,  subs.  (1),  sup. 

Assignment  of  "^^^^  ^^®  ^*  ^*  ^«  -^^  ^^  assignment  of  leaseholds,  or  choses  in 
leaseholds,  &c.,  possession  by  a  husband  to  a  wife  was  inoperative,  nor,  if  voluntary, 
by  husband  to  ^ould  it  take  efifect  as  a  declaration  of  trust  :  Be  Breton's  Estate,  17 

versa  ^^'  ^'  ^^^'    ^^^  ^^  *^®  ^'  ^*  ^*  ^*  *  married  woman  is  capable 

of  acquiring  and  disposing  of  any  real  or  personal  property,  as  her 
separate  property,  in  the  same  manner  as  if  she  were  ^feme  sole,  and 
therefore  is  capable  of  acquiring  it  from,  or  conveying  it  to  her 
husband  :  see  Bamsatf  v.  Margrett,  1894,  2  Q.  B.  18. 

Words  of  51, — (1.)  In  a  deed  it  shall  be  sufficient,  in  the  limita- 

fe"  or  in^taU.  Woii  of  an  estate  in  fee  simple,  to  use  the  words  in  fee 
simple,  without  the  word  heirs;  and  in  the  limitation  of 
an  estate  in  tail,  to  use  the  words  in  tail  without  the 
words  heirs  of  the  body ;  and  in  the  limitation  of  an 
estate  in  tail  male  or  in  tail  female,  to  use  the  words  in 
tail  male,  or  in  tail  female,  as  the  case  requires,  without 
the  word  heirs  male  of  the  body,  or  heirs  female  of  the 
body. 

(2.)  This  section  applies  only  to  deeds  executed  after 
the  commencement  of  this  Act 

See  this  s.  illustrated  in  the  4th  Schedule,  Form  IV. 
"  In  fee."  The  words  "  in  fee  "  alone  are  not  sufficient :  Be  Ethd  <fc  Mitchell, 

.     1901, 1  Ch.  945. 
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The  principal  effect  of  this  8.  is  to  shorten  the  expressions  required  SS.  51,  52,  53. 

in  a  deed  to  create  estates  tail  and  cross  remainders.    There  still         

remains  the  distinction  between  deeds  and  wills,  that  in  a  will  many   ^^^  js^fect 
expressions,  such  as  "  A.  and  his  assigns  for  ever,"  **  A.  and  his  issue,"  of  Deeds  and 
&c.,  will  create  an  estate  of  inheritance,  but  in  a  deed  no  words  are     other  In 
sufficient  to  pass  the  legal  fee  except  either  the  old  technical  words  or    "^tJMENTS. 
the  words  authorized  by  this  s.    As  to  the  absence  of  words  of  limita-  ghort  expres- 
tion  in  settlements  of  equitable  estates,  see  Be  Tringham^s  Trusts,  sion  for  estate 
1904,  2  Ch.  487  ;  Be  Irwin,  1904,  2  Ch.  752 ;  and  cases  there  cited    *a»l.  *c- 
Be  Oliver,  1905, 1  Ch.  191.    As  to  conveyances  to  corporations,  see  Words  of 
Co.  Lit.,  9b,  94b.    The  s.  does  not  apply  to  them.  wukmentr 

This  B.  applies  only  to  deeds,  therefore  a  surrender  of  copyholds  ^f  equitable 

should  be  made  in  the  same  terms  according  to  the  custom  as  before  interests. 

the  Act.  Surrender  of 

copyholds  to  be 

52. — (1.)  A  person  to  whom  any  power,  whether  *•  ^«^f«^o^o'«« 
coupled  with  an  interest  or  not,  is  given,  may  by  deed  coUaterai?^  ^ 
release,  or  contract  not  to  exercise,  the  power. 

(2.)  This  section  applies  to  powers  created  by  instru- 
ments coming  into  operation  either  before  or  after  the 
commencement  of  this  Act. 

Under  this  s.  a  married  woman,  though  married  before  1883,  can  Married 
release  a  power  by  deed  unacknowledged :  Be  Chisholm's  Settlement^  women. 
1901,  2  Ch.  82. 

This  s.  removes  the  difficulty  which  arose  from  the  indestructibility 
of  powers  simply  collateral,  that  is,  powers  given  to  a  person,  not  taking 
any  estate,  to  dispose  of  or  charge  the  estate  in  favour  of  some  other 
person  (see  Sug.  Powers,  8th  ed.,  49).  But  a  power  coupled  with  a  Power  coupled 
duty  cannot  be  released  :  Be  Effre,  49  L.  T.  N.  S.  259,  W.  N.  1883,  with  a  duty. 
153 ;  WeUer  v.  Ker,  L.  B.  1  Sc.  App.  11 ;  Saul  v.  Pattinson,  55  L.  J., 
Ch.  831. 

The  ordinary  power  of  appointment  among  children  or  issue,  given 
to  a  tenant  for  liie  in  a  settlement,  is  not  such  a  power  coupled  with  a 
duty ;  and  the  donee  of  the  power^  entitled  in  a  reversion  on  his  own 
life  interest  to  a  child^s  share  in  default  of  appointment,  can  release 
the  power,  and,  on  surrendering  his  life  interest,  call  for  transfer  of 
the  share :  Be  Baddiffe,  1892, 1  Ch.  227 ;  Be  Somes,  1896, 1  Ch.  250; 
but  his  trustee  in  bankruptcy  cannot  release  the  power  for  the  benefit 
of  the  estate :  Be  Bose,  1904,  2  Ch.  348. 

As  to  disclaimer  of  powers,  see  C.  A.,  1882,  s.  6.  Disclaimer  of 

powors. 

53- — (1.)  A  deed  expressed  to  be  supplemcDtal  to  a  Construction 
previous  deed,  or  directed  to  be  read  as  an  annex  thereto,  mentaf  deed 
shall,  as  far  as  may  be.  be  read  and  have  effect  as  if  the 
deed  so  expressed  or  directed  were  made  by  way  of 
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Bs.  53, 54, 55.  indorsement  on  the  previous  deed,  or  contained  a  full 

CoNs^^ioN  recital  thereof. 

^"n  ^55*^       (2*)  '^^^^  section  applies   to  deeds  executed    either 
OTHER  In-    before  or  after  the  commencement  of  this  Act, 

8TRUMEKT8. 

See  note  to  s.  3  (3). 

Practical  use        The  enactment  in  this  s.,  tboagh  not  necessary,  seemed  required  to 
of  this  I.  introduce  the  practice  of  using,  instead  of  an  indorsed  deed,  a  separate 

deed  in  a  similar  form  referring  to  but  not  reciting  the  previous  deed. 
Except  where  recitals  are  required  the  reference  to  the  preyious  deed 
need  only  be  such  as  clearly  to  identify  it.  For  this  purpose  the  date 
and  the  parties,  with  some  explanation  of  the  nature  of  the  principal 
deed  in  order  to  make  the  supplemental  deed  intelligible,  will  be 
sufficient  (see  4th  Schedule,  Form  II.).  If  deeds  be  made  ap  book- 
wise  in  a  form  now  common,  the  supplemental  deed  can  be  attached 
after  execution,  and  both  together  will  be  easily  readable.  A  further 
charge  cannot  as  a  general  rule  ba  made  by  indorsement  on  the  mort- 
«  gage  deed,  which  the  mortgagee  will  not  allow  out  of  his  possession, 

but  a  supplemental  deed  of  further  charge  can  be  sent  to  the  mort- 
gagor for  execution,  and  afterwards  annexed  by  the  mortgagee  to  his 
mortgage  deed,  without  letting  the  latter  go  out  of  his  possession. 
Any  document      This  s.  only  speaks  of  a  deed  supplemental  to  another  deed,  but  any 
may  be  sup-      document  may  also  be  made  supplemental  to  a  deed  or  will  or  to  any 
plemental.         ^^^^  document. 

Receipt  in  deed     54. — (1.)  A  receipt  for  consideration  money  or  securi- 
sufficient.        ^j^g  jjj  ^j^^  j^^^jy  ^f  ^  ^qq^  gjjj^jj  jj^  ^  sufficient  discharge 

for  the  same  to  the  person  paying  or  delivering  the 
same,  without  any  further  receipt  for  the  same  being 
indorsed  on  the  deed. 

(2.)  This  section  applies  only  to  deeds  executed  after 

the  commeocement  of  this  act. 

Receipt  in  deed     65. — (1.)  A  receipt  for  Consideration  money  or  other 

evid°enc"fbr     Consideration  in  the  body  of  a  deed  or  indorsed  thereon 

subsequent       fihall,  in  faYOur  of  a  subsequent  purchaser,  not  having 

pure  aser.       j^qUqq  that  the  moncy  or  other  consideration  thereby 

acknowledged  to  be  received  was  not  in  fact  paid  or 

given,  wholly  or  in  part,  be  sufficient  evidence  of  the 

payment  or  giving  of  the  whole  amount  thereof. 

(2.)  This  section  applies  only  to  deeds  executed  after 
the  commencement  of  this  Act. 

Effect  of  receipt     This  and  the  preceding  s.  make  the  receipt  in  the  body  of  a  deed 
in  body  of  deed,  executed  after  1881  sufiBcient  evidence  of  payment:  Lloyds  Bank  v. 
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Bullock,  1896,  2  Ch.  192 ;    Bateman  v.  Hunt,  1904,  2  K.  B.  630.     SS.  65,  56. 

Formerly  that  receipt  was  in  equity  little  more  than  a  mere  form  :         

see  Kennedy  v.  Green,  3  My.  &  K  699,  716 ;  Greenslade  v.  Dare,  20  ^;^"ep^^ 
Beav.  284,  292.  qp  Deeds  and 

The  same  principle  (that  of  estoppel)  applies  to  the  statement  that     other  In- 
the  consideration  money  has  been  paid  contained  in  a  transfer  made    struments. 
in  a  form  prescribed  by  statute,  without  any  express  receipt  clause  :  statutory  form 
Bimmer  y.  Webster,  1902,  2  Ch.  163.    A  recital  of  a  payment  has  of  transfer, 
always  been  held  to  bind  the  parties  without  a  separate  receipt.  Recital  of  a 

There  must  be  something  more  than  a  general  statement  that  con-  payment. 
Bideration  has  been  given ;  speciBc  sums  or  items  must  be  mentioned  What  is  a 
to  give  a  receipt  for  consideration  its  statutory  effect  under  this  s. '  "efficient 
see  Benner  v.  Tolley,  W.  N.,  1893,  90  (but  qu.  wa?  any  receipt  "^'P'- 
necessary  ?  the  money  was  in  the  lease  stated  "  to  have   been  ex- 
pendedy*'  and  was  not  paid  to  the  lessor.    He  could  not  acknowledge  > 

the  receipt). 

66. — (1.)  Where  a  solicitor  produces  a  deed,  haying  Receipt  in  deed 
in  the  body  thereof  or  indorsed  thereon  a  receipt   for  ^^^J^^JjJ^f^^^ 
consideration   money  or  other  consideration,  the  deed  payment  to 
being  executed,  or  the  indorsed  receipt  being  signed,  by  ^  '^  ^^' 
the  person  entitled  to  give  a  receipt  for  that  consideration, 
the  deed  shall  be  sufficient  authority  to  the  person  liable 
to  pay  or  give  the  same  for  his  paying  or  giving  the 
same  to  the  solicitor,  without  the  solicitor  producing  any 
separate  or  other  direction  or  authority  in  that  behalf 
from  the  person  who  executed  or  signed  the  deed  or 
receipt. 

(2.)  This  section  applies  only  in  cases  where  considera- 
tion is  to  be  paid  or  given  after  the  commencement  of 
this  Act. 

This  s.  meets  the  dictum  of  L.  J.  Turner  in  Viney  v.  Chaplin,  2 
De  G.  &  J.  468,  482,  making  an  additional  document  necessary  where 
the  purchase-money  was  to  be  paid  to  the  vendor's  solicitor,  namely, 
an  express  authority  to  pay  to  him :  see  also  Ex  p.  Swinbanks,  11  Ch» 
D.  525. 

It  makes  no  alteration  in  the  mode  of  procedure  on  the  completion  Practice  not 
of  a  purchase,  but  only  gives  an  additional  security  to  a  purchaser.  *^^i^<l* 
The  absence  of  a  written  authority  to  a  solicitor  to  receive  considera* 
tion  money  was  never  relied  on  in  practice  as  preventing  payment. 
Each  person  entitled  to  receive  acted  as  if  the  execution  by  him  of  the 
deed  and  indorsed  receipt  enabled  the  producer  of  the  deed  so  exe- 
cuted to  receive  without  farther  authority.  This  was  supposed  to  be 
the  law  before,  Vtney  v.  Chaplin,  and  is  now  the  law  in  reality.  In 
practice  it  is  perfectly  well  known  to  all  parties  who  is  the  solicitor 
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SS.  56,  57,  58. 

CONffTBUCnON 
AND  £FFEC7r 

OF  Deeds  and 

OTHER  IN- 
STRUMEim. 


Cheques. 


Trustees. 


Solicitor  must 
act  for  person 
receiWog. 


acting  for  each  person,  and  entitled  to  receive  (in  fact,  on  a  sale,  the 
vendor's  solicitor  is  usually  named  in  the  conditions  or  contract) ;  the 
payment  will  be  made  to  him,  and  a  purchaser  knowingly  making 
payment  to  the  wrong  person  would  not  be  absolved  by  this  s.  If 
any  one  of  several  persons  entitled  to  receive  chooses  not  to  let  the 
deed  out  of  his  possession,  when  executed  by  him,  his  only  course  is 
to  attend  on  completion. 

Ss.  54  and  66  render  unoecessary  the  indorsed  receipt  and  the 
separate  authority  to  pay,  and  prevent  the  difficulty  and  delay  some- 
times caused  by  the  omission  to  sign  an  indorsed  receipt.  The  one 
receipt  now  required  may  be  either  in  the  body  of  the  deed  or  indorsed. 

As  to  payment  by  cheque,  see  Pape  y.  Weatacott,  1894,  1  Q.  B. 
272 ;  Blumberg  v.  Life  Interests  &c.  Corpn.,  1897, 1  Ch.  171 ;  1898, 
1  Ch.  29 ;  Johnston  v.  Boyes,  1899,  2  Ch.  73. 

This  8.  has  now  been  extended  to  the  case  of  trustees  (see  T.  A., 
8. 17  (1),  and  who  were  held  not  to  be  within  it  unless  they  had  power 
to  authorize  payment  to  their  solicitor  :  Bt  Bellamy  &  Metropolitan 
B,  of  TT.,  24  Ch.  D.  387 ;  Be  Flower  and  the  same,  27  ib.  592. 

The  solicitor  producing  the  deed  must  be  acting  for  the  person 
sigoing  the  receipt  therein,  and  must  produce  the  deed  and  not 
merely  have  it  in  his  possession :  Bay  v.  Woolwich  &c.  Society,  40 
Ch.  D.  491 ;  approved  in  Be  HeUing  &  MeHon,  1893,  3  Ch.  269  ;  but 
see  King  v.  Smith,  1900,  2  Ch.  425,  432. 

Where  trustees  are  dividing  trust  funds  and  paying  to  the  bene- 
ficiaries their  shares,  it  seems  doubtful  whether  this  s.  authorizes  pay- 
ment of  a  share  to  a  solicitor  producing  a  deed  of  release.  The  trustees 
are  bound  to  pay,  and  the  payment  can  scarcely  be  taken  as  the  con- 
sideration for  the  release  which  is  consequent  on  due  payment  being 
or  having  been  already  made. 

67- — Deeds  in  the  form  of  and  using  the  expressions  in 
the  Forms  given  in  the  Fourth  Schedule  to  this  Act^  or 
in  the  like  form  or  using  expressions  to  the  like  effect, 
shall,  as  regards  form  and  expression  in  relation  to  the 
provisions  of  this  Act,  be  sufficient. 

The  forms  referred  to  are  not  in  any  way  directory.  They  are 
merely  illustrative  of  the  modes  in  which  the  Act  may  be  applied  in 
practice. 

Covenanuto        68. — (1.)  A  coYonant  relating  to  land  of  inheritance, 
bind  heiw,  &c  ^^  devolving  on  the  heir  as  special  occupant,  shall  be 

deemed  to  be  made  with  the  covenantee,  his  heirs  and 

assigns,  and  shall  have  effect  as  if  heirs  and  assigns  were 

expressed. 

(2.)  A  covenant  relating  to  land  not  of  inheritance,  or 

not  devolving  on  the  heir  as  special  occupant,  shall  be 


Whether  s. 
applies  to 
releaie. 


Safficiency  of 
forms  in 
Fourth 
Schedule. 
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deemed  to  be  made  with  the  covenanteey  his  executors,       s.  58. 
administrators,  and  assigns,  and  shall  have  effect  as  if  gohctructioit 
executors,  administrators,  and  assigns  were  expressed.   -^^P  e^^'ect 

°  J  r  O'  IMBEDS  AKD 

(3.)  This  section  applies  only  to  coyenants  made  after    other  1n- 
the  commencement  of  this  Act  bteumekts. 

This  8.  renders  unnecessary  the  mention  of  "  heirs  and  assigns,*'  Benefit  of 
or  **  executors,  administrators,  and  assigns,"  of  the  covenantee  for  the  "•^  covenants, 
purpose  of  making  the  benefit  of  a  covenant  run  with  the  land,  but  it 
does  not  make  a  covenant  so  run  where  it  would  not  so  run  if  the 
**  heirs  and  assigns,"  or  '*  executors,  administrators,  and  assigns"  were 
expressed. 

"  Assigns  "  includes  persons  taking  by  devise  or  bequest — "  testa-  Testamentary 
mentary  assigns  " — see  cases  cited  in  n.  to  s.  30,  sup,  aMigns. 

A  lessee  of  a  covenantee  can  enforce  a  restrictive  covenant  as  an  Lessees, 
assign :  TatU  v.  Gosling^  11  Cb.  D.  273 ;  and  the  lessee  of  a  covenantor 
will  be  bound  by  one  with  notice :  John  Brothers  v.  Holmes^  1900, 
1  Ch.  188 ;  Eolloway  Brothei^s,  Ltd.  v.  Bill,  1902, 2  Ch.  612.    On  the  Liability  for 
other  hand,  a  lessee  (covenantor)  is  not  liable  in  damages  or  to  hreach  by 
forfeiture  for  the  acts  of  his  underlessee,  he  having  covenanted  against  ^^  *^  ****** 
acts  of  assigns,  not  mentioning  underlessees :  Bryant  v.  Hancock^ 
1898, 1 Q.  B.  716 ;  1899,  A.  C.  442 ;  Wilson  v.  Tvximley,  1904,  2  K. 
B.  99 ;  Forter  v.  Qibhons,  48  Sol.  J.  814. 

In  the  case  of  a  lease  s.  10  annexes  to  the  reversion  the  henefit  of  all 

the  lessees  covenants,  and  so  gives  this  benefit  to  '*  assigns  "  though 

not  meotioned,  and  also  though  the  covenant  be  not  entered  into  with 

the  reversioner,  as  where  the  lessor  has  a  mere  power ;  and  s.  11 

annexes  the  obligation  of  a  lessor* s  covenant  to  the  reversionary  estate, 

and  so  binds  assigns  though  not  mentioned  where  the  lessor  has  power 

to  bind  that  estate.    In  all  other  cases  the  obligation  of  a  covenant 

relating  to  land  is  carried  no  further  than  before  the  Act,  and  to  bind  Cases  where 

the  "  assigns  "  they  must  still  be  mentioned  where  mention  was  neces-  ^  assigns  " 

sary  before  the  Act,  for  instance,  in  a  lease  where  the  covenant  con-  ™^®5.      j 
^1.  .  1       .         «.  .^      1      .  1    .1 1  ..mentioned, 

cerns  a  thmg  not  tn  esse  at  the  tione  of  the  demise,  as  to  build  a  wall 

{Spencer's  Case,  1  Smith  L.  C.  11th  ed.,  55).    In  cases  other  than  Covenants  not 

those  between  landlord  and  tenant  it  is  doubtful  whether  the  obliga-  between  land- 

tion  of  any  covenant  not  involving  a  grant  runs  with  the  land  at  law,  J®'^  *"" 

independently  of  the  Judicature  Act,  1873  (36  &  37  Vict.  c.  66),  ss.  *"*"  * 

24,  26  (11) ;  see  Ausierberry  v.  Oldham,  29  Ch.  D.  750 ;  Knight  v. 

Simmonds,  1896, 2  Ch.  294,  297 ;  Bogers  v.  Hosegood,  1900, 2  Ch.  388, 

but  it  does  run  in  equity  except  as  against  a  purchaser  for  value  Bestrictive 

without  notice,  and  with  the  legal  estate  (and  unaffected  by  the  rule  covenants. 

against  perpetuities,  see  Mackenzie  v.  Childers,  43  Ch.  D.  265),  where  Burden  in 

the  intention  is  clear  that  the  assigns  should  be  bound  :  see  Tulh  v.  ^V^^^l* 

Moxhay,  2   Ph.  774,  where  the   assigns  were   mentioned:    Wilson 

V.  Hart,Jj,  B.  1  Ch.  Ap.  463,  where  the  assigns  were  not  mentioned; 

and  see  Be  Fawcett  ds  Holmes,  42  Ch.  D.  150,  where  they  were 
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OTBUMENT8. 


SS.  58, 59.     mentioned  in  the  affirmative  part  of  the  covenant,  hnt  not  in  the 

— *-        negative  part :  and  where  the  covenant  is  merely  restrictive  of  the 

and^Epfbct'  ^®®^  ^^  lAnd,  and  can  he  enforced  hy  injunction  and  imposes  no 

OF  Deeds  and  P^cui^iAry  ohligation  {Haywood  v.  Brunswick  Build.  Soc,,  8  Q.  B.  D. 

OTHER  In-     403,  408 ;  Lo7idon  <fc  8.  W.  B.  Co.  v.  Gomm,  20  Ch.  D.  562 ;  Auster- 

heriT/  v.  Oldham,  29  Ch.  D.  750 ;  Be  Nishet  &  Fotts,  1905, 1  Ch.  391). 

The  result  seems  to  he  that  all  covenants,  where  the  harden  is  intended 

to  run  with  the  land,  should  he  made  hy  the  covenantor  for  himself 

and  his  assigns. 

As  to  the  henefit  runniog  with  the  land,  see  Keates  v.  Lyon,  4  Ch. 
218  ;  Benals  v.  Cowliskaw,  9  Ch.  D.  125 ;  11  Ch.  D.  8G6 ;  Nottingham 
Patent  Brick  <fe  TiU  Co.  v.  Butler,  15  Q.  B.  D.  261 ;  16  ib.  778 ; 
Austerherry  v.  Oldham,  29  Cb.  D.  750,  775-8,  780,  784 ;  Bogera  v. 
Eosegoody  sup. ;  and  as  to  the  result  where  the  land  comes  to  he  split 
up  among  a  number  of  separate  assigns,  see  Everett  v.  Bemington^ 
1892,  3  Ch.  148. 


Benefit  in 
eqaitj. 


CorenanU  to 
extend  to 
heirs,  &c« 


59. — (1.)  A  covenant,  and  a  contract  under  seal,  and 
a  bond  or  obligation  under  seal,  though  not  expressed  to 
bind  the  heirs,  shall  operate  in  law  to  bind  the  heirs  and 
real  estate,  as  well  as  the  executors  and  administrators 
and  personal  estate,  of  the  person  making  the  same,  as  if 
heirs  were  expressed. 

(2.)  This  section  extends  to  a  coyenant  implied  by 
virtue  of  this  Act 

(3.)  This  section  applies  only  if  and  as  far  as  a  con« 
trary  intention  is  not  expressed  in  the  covenant,  contract, 
bond,  or  obligation,  and  shall  have  effect  subject  to  the 
terms  of  the  covenant,  contract,  bond,  or  obligation,  and 
to  the  provisions  therein  contained. 

(4.)  This  section  applies  only  to  a  covenant,  contract, 
bond,  or  obligation  made  or  implied  after  the  commence* 
ment  of  this  Act. 


Priority  of 
creditor  by 
specialty. 


Thoagh  hy  the  Act  82  &  38  Vict.  c.  46,  specialty  debts  hinding  the 
heirs  rank  no  higher  in  the  administration  of  assets  than  other  dehts 
against  the  land,  there  is  still,  under  11  Geo.  4  &  1  Will.  4,  c.  47,  ss. 
6  and  8,  the  power  to  sne  the  heir  or  devisee  personally  for  such  dehts, 
and  ohtain  judgment  against  him  to  the  extent  of  the  assets  which 
have  devolved  on  him  :  see  Be  Eedgdy,  34  Gb.  D.  379.  Accordingly 
a  creditor  having  so  obtained  judgment  takes  priority  of  other  creditors 
against  the  land,  and  recovers  without  any  necessity  for  probate  or 
letters  of  administration,  which  are  only  required  to  support  proceed- 
ings in  an  administration  action.  But  where  the  covenaator  dies  after 
1897,  administration  must  bo  taken  out  and  the  property  must  be 
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conveyed  to  the  heir,  or  the  deyise  a«BeDted  to,  before  proceedings  can  SS.  5d,  60,  61. 

be  effectual  against  the  heir  or  devisee  :  L.  T.  A.,  1897,  ss.  1  and  d.         

All  covenants  will  now  bind  the  heir  or  devisee  so  as  to  enable  an  OowffrRucnow 
action  to  be  brought  against  him  personally,  though  the  heir  is  not  o,  Debos  and 
expressly  mentioned.    It  has  always  been  unnecessary  expressly  to     othxb  Ik- 
mention  executors  or  administrators.  steumehts, 

60. — (1.)  A  covenant,  and  a  contract  under  seal^  and  Effect  of  cove- 
a  bond  or  obliffation  under  seal,  made  with  two  or  more  ^*^'  ^**^  *^® 

•   •    XI      4.  A  1  X     J     or  more  jointly. 

jointly,  to  pay  money  or  to  make  a  conveyance,  or  to  do 
any  other  act,  to  them  or  for  their  benefit,  shall  be 
deemed  to  include,  and  shall,  by  virtue  of  this  Act, 
imply,  an  obligation  to  do  the  act  to,  or  for  the  benefit 
of,  the  survivor  or  survivors  of  them,  and  to,  or  for  the 
benefit  of,  any  other  person  to  whom  the  right  to  sue  on 
the  covenant,  contract,  bond,  or  obligation  devolves. 

(2.)  This  section  extends  to  a  covenant,  implied  by 
virtue  of  this  Act. 

(3.)  This  section  applies  only  if  and  as  far  as  a  con* 
trary  intention  is  not  expressed  in  the  covenant,  contract, 
bond,  or  obligation,  and  shall  have  effect  subject  to  the 
covenant,  contract,  bond,  or  obligation,  and  to  the  pro* 
visions  therein  contained. 

(4.)  This  section  applies  only  to  a  covenant,  contract, 
bond,  or  obligation  made  or  implied  after  the  commence* 
ment  of  this  Act. 

Tills  8.  must  be  read  in  connection  with  ss.  58  and  59.  The  result  ]s,{fect  of  as. 
of  the  three  last  preceding  ss.  taken  together,  is  that  all  covenants  58-60. 
are  greatly  sliortened,  and  the  form  of  a  covenant  with  several  persons 
is  reduced  to  that  of  a  covenant  with  one  person.  The  same  principle 
applies  to  any  contract  under  seal,  as,  for  instance,  the  proviso  for 
redemption  or  the  proviso  for  reduction  of  the  rate  of  interest  on  a 
mortgage,  and  to  contracts  in  a  marriage  settlement. 

As  to  covenants,  apart  from  this  enactment,  being  "  measured  and 
moulded  according  to  the  interests  of  the  covenantees,"  see  the 
authorities  cited  in  White  v.  Tyndall,  13  App.  Ca.  263. 

6L— (1.)  Where  in  a  mortgage,  or  an  obligation  for  Effect  of  ad- 
payment  of  money,  or  a  transfer  of  a  mortgage  or  of  ^*°^^°  £**'*** 
such  an  obligation,  the  sum,  or  any  part  of  the  sum, 
advanced  or  owing  is  expressed  to  be  advanced  by  or 
owing  to  more  persons  than  one  out  of  money,  or  as 
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8TRUKENT8. 


8.61.       money,  belonging  to  them  on  a  joint  accoont,  or  a 

CoN9^ucnoN  D^ortgage,  or  such  an  obligation,  or  such  a  transfer  is 

AND  Effect  made  to  more  persons  than  one,  jointly,  and  not  in 

OF  Deeds  and    •  ^i  ,  xi  • 

cyruEB  In-  shares,  the  mortgage  money,  or  otlier  money,  or  money  s 
worth  for  the  time  being  due  to  those  persons  on  the 
mortgage  or  obligation,  shall  be  deemed  to  be  and 
remain,  money,  or  money's  worth  belonging  to  those 
persons  on  a  joint  account,  as  between  them  and  the 
mortgagor  or  obligor ;  and  the  receipt  in  writing  of  the 
survivors  or  last  survivor  of  them,  or  of  the  personal 
representatives  of  the  last  survivor,  shall  be  a  complete 
discharge  for  all  money  or  money's  worth  for  the  time 
being  due,  notwithstanding  any  notice  to  the  payer  of  a 
severance  of  the  joint  account. 

(2.)  This  section  applies  only  if  and  as  far  as  a  con* 
trary  intention  is  not  expressed  in  the  mortgage,  or 
obligation,  or  transfer,  and  shall  have  effect  subject  to 
the  terms  of  the  mortgage,  or  obligation,  or  transfer,  and 
to  the  provisions  therein  contained. 

(3.)  This  section  applies  only  to  a  mortgage,  or 
obligation,  or  transfer  made  after  the  commencement 
of  this  Act. 


Joint  accoant 
clause. 


Payment  to 
one  of  the 
soTeral joint 
creditort. 


The  express  joint  account  clause  had  two  objects :  (1)  To  rebut 
the  presumptioQ  in  equity  that  the  money  was  advanced  in  equal 
shares,  and  to  convert  it  into  a  joint  advance ;  (2)  The  advance  being 
originally  joint,  to  enable  the  money,  after  the  death  of  one  of  the 
persons  making  the  advance,  to  be  paid  to  the  survivors  or  the 
survivor,  or  his  representatives,  without  inquiry  whether  the  joint 
account  had  been  severed,  the  clause  operating  in  fact  as  a  contract 
that  a  severance  (if  any)  should  not  afifect  the  right  of  the  survivor  to 
give  a  receipt.  Both  these  objects  are  effected  by  the  present  s.  The 
8.  applies  either  where  the  advance  is  expressly  stated  to  be  on  a  joint 
account,  or  where  the  security  is  not  expressly  made  to  persons  in 
shares,  so  that  an  expression  of  the  joint  account  is  not  necessary, 
though  it  is  convenient  as  a  direct  statement  of  the  rights  of  the 
mortgagees.  As  between  the  mortgagees  the  joint  account  may  be 
rebutted  by  evidence :  Be  Jackson,  34  Ch.  D.  732. 

Payment  to  one  of  the  joint  creditors  during  the  other's  lifetime 
discharges  the  debt  at  law,  but  only  discharges  the  security  to  the 
extent  of  the  payee^s  beneficial  interest,  if  any,  though  he  ultimately 
becomes  the  survivor :  Fovjdl  v.  Brodhurst^  1901,  2  Ch.  160 ;  and  Fee 
Matson  v.  Dennis,  4  D.  J.  &  S.,  345  ;  Steede  v.  5.,  22  Q.  B.  D.,  537. 
A  joint  account  clause  is  not  notice  of  a  trust :   Be  Barman  A 
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Uxbridge^  &c  By.  Co.,  2^  Cb.  D.  720;  but  where  a  purcbaAer  has     SS.  61,  62. 

notice  that  mortgage  money  is  held  on  trust  he  is  entitled  to  evidence         

that  the  mortgagees  were  the  duly  appointed  trustees  notwithstanding   j^^p^^J^ 
a  joint  account  clause :  Be  BJaiberg  &  Ahrdhams,  1899,  2  Ch.  340.  of  Dekds  and 
Where,  on  a  mortgage  to  trustees,  the  trusts  are  kept  off  the  title,     otueb  1n- 
a  transfer  to  new  trustees  should,  it  is  thought,  be  stamped  with  an    8tbumbnts, 
ad  valorem  stamp.    If  the  debt  exceeds  £2,000,  the  deed  canoot  be  Kotica  of 
shown  to  have  been  properly  stamped  with  a  10s.  stamp  under  the  trusts. 
Stamp  Act,  1891,  s.  62,  without  disclosing  the  trusts.    Even  if  the  Effect  of 
10«.  stamp  were  adjudicated,  it  is  questionable  whether  a  purchaser  10<.  stamp  on 
would  not  have  constructive  notice  that  the  transfer  was   made  for  *  *""*? 
effectuating  an  appointment  of  new  trustees,  as,  though  it  is  the  mortgage, 
practice  to  limit  the  duty  on  a  transfer  of  a  collateral  security  to  10s« 
(Alpe,  9th  ed.,  171),  it  would  appear  from  the  stamp  on  the  mortgage 
transferred  or  by  recitals  whether  it  was  in  fact  a  collateral  security  jjarried 
or  not;  but  see  49  Sol.  J.,  317.    For  the  case  where  a  married  woman  woman 

holds  a  mortgage, security  on  trust,  see  n.  to  T.  A.,  s.  16.  mortgagee- 

trustee. 

62. — (1.)  A  conyeyance  of  freehold  land  to  the  use  Grant  of  ease- 
that  any  person  may  have,  for  an  estate  or  interest  not  ™*of  use.  ^^ 
exceeding  in  duration  the  estate  conveyed  in  the  land, 
any  easement,  right,  liberty,  or  privilege  in,  or  over 
or  with  respect  to  that  land,  or  any  part  thereof,  shall 
operate  to  vest  in  possession  in  that  person  that  ease- 
ment, right,  liberty,  or  privilege,  for  the  estate  or  interest 
expressed  to  be  limited  to  him  ;  and  he,  and  the  persons 
deriving  title  under  him,  shall  have,  use,  and  enjoy  the 
same  accordingly. 

(2.)  This  section  applies  only  to  conveyances  made 
after  the  commencement  of  this  Act. 

The  Statute  of  Uses,  27  Hen.  VIII.  c  10,  s.  1  (by  force,  as  it  seems, 
of  the  words,  '*  of  and  in  such  like  estates ''),  enabled  estates  only  to  be 
raised  by  way  of  use,  and  s.  6  enabled  rent-charges  to  be  raised  by  way 
of  use.  The  statute  does  not  contain  any  p.  applicable  to  the  creation 
of  other  interests  de  novo  (see  Beaudely  ▼.  Brook,  Gro.  Jac.  189; 
Bac.  Ab.  Uses,  F.),  but  s.  1  enabled  them,  when  created  for  a  freehold 
interest,  to  be  conveyed  to  uses,  as  being  hereditaments.  Consequently 
under  a  conveyance  to  uses  or  under  a  power  of  sale  and  exchange,  a 
right  of  way  or  other  easement  or  liberty  could  not  be  created,  but  if 
in  existence  could  be  conveyed  to  uses. 

*'  Deriving  title  "  means  by  and  according  to  law,  consequeutly  this  No  new  kind  of 
8.  does  not  confer  any  new  power  of  transmitting  title,  nor  enable  the  easement  can 
creation  of  any  new  kind  of  easement,  or  make  assignable  that  which      <^r«*ted. 
before  this  Act  was  not  by  law  assignable.    For  instance,  a  right  of 
ivay  in  gross  cannot  be  created  capable  of  assignment ;  see  Achroyd  v. 
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SS.  62,  63,  64,  Smith,  10  C.  6. 164.    That  there  may  be  an  "  estate  '*  in  an  incorporeal 
65.  hereditament  appears  by  the  Statute  of  Uses,  s.  5,  which  speaks  of  an 

n^,«J!IZl^^-  estate  in  an  annual  rent, 

CONSTRUCTION  .      .  ....  ,  .  -      .,  »     ..     ^  •  ^  .   x. 

AND  £fflct       -^b  to  ntiLzmg  this  s.  for  the  purpose  of  attaching  restrictive  coye- 
OF  Deeds  and  nants  to  the  fee  simple,  see  Key  &  Elpkinstcnef  8th  ed,  voL  i.  p.  316. 

OTHER  In-  .  1  . 

8TRUMENT8.  63. — (1.)  Everj  conyeyance  shall,  by  virtue  of  this 
Provision  for  -^^*»  ^^  effectual  to  pass  all  the  estate,  right,  title, 
di  the  estate,  interest,  claim,  and  demand  which  the  conyeying  parties 

respectiyely  have  in,  to,  or  on  the  property  conveyed,  or 
expressed  or  intended  so  to  be,  or  which  they  respectively 
})ave  power  to  convey  in,  to,  or  on  the  same. 
-  (2.)  This  section  applies  only  if  and  as  far  as  a  con* 
trary  intention  is  not  expressed  in  the  conveyance,  and 
shall  have  effect  subject  to  the  terms  of  the  conveyance 
and  to  the  provisions  therein  contained. 

(3.)  This  section  applies  only  to   conveyances  made 
'   after  the  commencement  of  this  Act. 

"  All  estate  **        The  object  of  this  s.  is  to  abolish  the  '^  all  estate  "  clause,  as  to 
clause.  which  see  Elphiostone  on  Interpretation  of  Deeds,  p.  204  ei  seq.; 

Price  y.  John,  1905, 1  Cb.  744.  The  s.  does  not  sny  that  every  con- 
yeyance shall  be  deemed  to  contain  this  clause,  which  might  be  in- 
consistent with  the  terms  of  conveyance,  as  the  word  ''  conveyance  ** 
includes  ''lease"  (see  s.  2  (v.)).  Even  with  an  express  *'  all  estate ^ 
clause  a  lease  could  not  pass  the  fee  for  want  of  the  word  *'  heirs  ^' 
or  "  fee  simple,'*  and  also  because  the  premises  would  be  controlled 
by  the  habendum  :  Co.  Lit.  183  a ;  Buckler's  Case,  2  Co.  55  ;  Shep. 
Touch.  113. 

For  an  example  of  the  efT^ict  of  this  s.  where  the  grantor  who  pur- 
ported to  convey  the  fee  had  only  an  equitable  leasehold  interest,  see 
ThdlwBon  v.  Liddard,  1900,  2  Ch.  635. 

Construction  of  64.  In  the  construction  of  a  covenant  or  proviso,  or 
implied  cove-  other  provisiou,  implied  in  a  deed  by  virtue  of  this  Act, 
words  importing  the  singular  or  plural  number,  or  the 
masculine  gender,  shall  be  read  as  also  importing  the 
plural  or  singular  number,  or  as  extending  to  females,  as 
the  case  may  require. 

Long  Terms.  XIII.— LonG  TeRMS. 

Enlargement  65.— (1.)  Where  a  residue  unexpired  of  not  less  than 
lon'^'term^nto  *^^  hundred  years  of  a  term  which,  as  originally  created, 
fee  simple.       was  for  uot  Icss  than  three  hundred  years,  is  subsisting 
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in  land,  whether  being  the  whole  land  originally  com-        6.  65. 
prised  in  .he  te„»,  of  p.rt   only  the^f.  Wat  an,  ^^Ti„ 
trust  or  right  of  redemption  affecting  the  term  in  favour        *- — 
of  the  freeholder,  or  other  person  entitled  in  reversion 
expectant  on  the  term,  and  without  any  rent,  or  with 
merely  a  peppercorn  rent  or  other  rent  having  no  money 
value,  incident  to  the  reversion,  or  having  had  a  rent, 
not  being  merely  a  peppercorn  rent  or  other  rent  having 
no  money    value,  originally  so   incident,  which   subse- 
quently has  been  released,  or  has  become  barred  by  lapse 
of  time-,  or  has  in  any  other  way  ceased  to  be  payable,  . 
then  the  term  may  be  enlarged  into  a  fee  simple  in  the 
manner,  and  subject  to  the  restrictions,  in  this  section 
provided. 

The  Statute  of  Limitations,  3  &  4  Will.  4,  c.  27,  does  not  apply  to  Presumption 
rent  reserved  on  a  lease  {Grant  v.  Mis,  9  M.  &  W.  113;  Sugden,  ""^^^^l^  °^ 
Real  Prop.  Stat.  36,  63,  2Qd  ed.,  and  see  Irish  Land  Commission  v. 
Grant,  10  A.  C.  14,  26),  but  before  that  Act  presumption  from  lapse 
of  time  operated  as  a  bar  in  cases  where  the  old  Act  did  not  apply : 
Doe  V.  Prossery  Cowper,  217;  and  it  is  conceived  that  the  same 
principle  would  hold  now,  so  that  afternon-payment  of  rent  for  a  long 
period  it  would  be  presumed  to  have  been  released  :  see  Eldridge  v. 
Knott,  Cowper,  214 ;  and  compare  Be  Lidiard  &  Broadley,  42  Ch.  D. 
254 ;  Ecclesiastical  Commrs.  v.  Farr,  1894,  2  Q.  B.  420,  432. 

A  rent  which,  when  received,  has  a  money  value,  as  a  rent  of  three  "  ^^  money 
shillings,  though  it  be  not  regularly  paid,  is  not  within  this  subs.    {Re  ^*^"®* 
STnith  &  Stott,  29  Cb.  D.  1009,  n.) ;  otherwise  as  to  a  rent  of  one  silver 
penny  if  lawfully  demanded :  Be  Chapman  &  Hohbs,  %b.  1007. 

(2.)  Each  of  the  following  persons  (namely)  : 
(i.)  Any  person  beneficially  entitled  in  right  of  the 
term,  whether  subject  to  any  incumbrance  or 
not,  to  possession  of  any  land  comprised  in 
the  term;  but,  in  case  of  a  married  woman, 
with  the  concurrence  of  her  husband,  unless 
she  is  entitled  for  her  separate  use,  whether 
with  restraint  on  anticipation  or  not,  and  then 
without  his  concurrence ; 

If  the  married  woman  was  married  after  1882,  or  if  her  beneficial 
interest  in  the  term  was  acquired  after  1882,  she  holds  it  as  her 
separate  property,  whether  so  expressed  or  not,  under  the  M.  W.  P.  A., 
68.  2  and  5,  and  her  husband's  concurrence  is  not* necessary. 

K 
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s.  65.  (ii.)  Any  person  being  in  receipt  of  income  as  trustee, 

loNiTrBRMa,  ^^  right  of  the  term,  or  having  the  term  vested 

—  in  him  in  trust  for  sale,  whether  subject  to  any 

incumbrance  or  not ; 
(iii.)  Any  person  in  whom,  as  personal  representative 
of  any  deceased   person,  the  term   is  vested, 
whether  subject  to  any  incumbrance  or  not ; 
shall,  as  far  as  regards  the  land  to  which  he  is  entitled, 
or  in  which  he  is  interested,  in  right  of  the  term,  in  any 
such  character  as  aforesaid,  have  power  by  deed  to  declare 
to  the  effect  that,  from  and  after  the  execution  of  the 
deed,  the  term  shall  be  enlarged  into  a  fee  simple. 

(3.)  Thereupon,  by  virtue  of  the  deed  and  of  this  Act, 
the  term  shall  become  and  be  enlarged  accordingly,  and 
the  person  in  whom  the  term  was  previously  vested  shall 
acquire  and  have  in  the  land  a  fee  simple  instead  of  the 
term. 


S.  applies  to         This  s.  enables  the  conversion  into  fee  simple  of  a  long  term  in  a 

cases  where      case  where  it  is  practically  impossible  that  evidence  of  title  to  the 

rerersionhM     r^vergjon  in  fee  could  exist  at  the  expiration  of  the  term,  at  least 

Talue.  where  the  reyersion  is  not  vested  in  a  corporation,  and  where  also  if 

such  evidence  did  exist  the  value  of  the  reversion  must  be  infinitesi- 

mally  small  at  the  time  of  conversion. 

Old  mode  of         Before  the  Act  8  &  9  Vict.  c.  106  a  tortious  fee,  and  for  all  practical 

acquiring  fee.    purposes  an  actual  fee,  could  be  acquired  by  means  of  a  feoffment :  see 

1  Sand.  Uses,  80,  5th  ed. ;  2  ib.  14  et  seq.    But  s.  4  of  that  Act  took 

away  the  tortious  effect  of  a  feoffment,  and  rendered  impossible  the 

acquisition  of  a  fee  in  place  of  a  term.    The  usual  origin  of  a  long 

term  is  a  mortgage  by  demise  where  the  right  of  redemption  has  been 

foreclosed  or  has  been  barred  by  possession  and  lapse  of  time.    The 

fact  that  the  land  is  not  freehold  is  often  overlooked,  complication  of 

title  arises,  and  the  intentions  of  a  testator  are  sometimes  frustrated, 

the  leasehold  interest  passing  under  a  gift  not  intended  to  include  it. 

Who  has  power      ^^^  power  to  convert  into  a  fee  is  given  to  "  any  person  beueficially 

to  convert.        entitled  "  "  to  possession  "  (see  definition  of  **  possession/'  s.  2  (iii.))- 

Thus  a  tenant  for  life,  legal  or  equitable,  and  whether  the  land  is 

*'  subject  to  any  incumbrance  or  not,"  can  effect  the  conversion.    A 

Trustee.  trustee  can  only  convert  where  the  trust  is  active  and  he  is  in  receipt 

of  rent.    Otherwise  the  beneficial  owner  is  the  person  to  convert. 

Thus  a  trustee  under  the  usual  trust  for  sale  and  conversion  in  a  will 

would  be  the  proper  person  to  effect  a  conversion,  but  not  the  trustee 

under  a  settlement  holding  the  term  on  trusts  corresponding  to  the 

limitation  of  the  freeholds.    There  the  equitable  tenant  for  life  would 

b^  the  proper  person* 
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A  mortgagee  cannot  convert,  as  it  would  be  improper  to  allow  him  g.  65. 
to  change  the  natnre  of  his  mortgagor*b  estate.  Bat  the  mortgagor  — 
can  convert,  the  conversion  being  no  injury  to  the  mortgagee.  Ix)Na  TERMg. 

The  effect  of  subs.  3  is  to  defeat  the  reversion  in  fee  in  the  same  Mortgagor  but 
way  as  on  a  disentail,  so  that  the  fee  acquired  by  conversion  is  free  not  mortgagee, 
from  all  dealings  affecting  the  original  fee.  Effect  of  oon-i 

The  term  capable  of  being  enlarged  by  this  Act  has  been  explained  venion. 
by  the  C.  A.,  1882,  s.  11,  which  enacts— 

11.  Section  sixty-five  of  tlie  Conveyanoing  Act  of  1881  Amendment 
shall  apply  to  and  include,  and  shall  be  deemed  to  Ixave  °^  *°*^*''^ 
always  applied  to  and  included,  every  such  term  as  in  that  long  terms, 
section  mentioned,  whether  having  as  the  immediate  rever- 
sion thereon  the  freehold  or  not ;  but  not — 

(i.)  Any  term  liable  to  be  determined  by  re-entry  for 

condition  broken ;  or 
(ii.)  Any  term  created  by  sub-demise  out  of  a  superior 
term,  itself  incapable  of  being  enlarged  into  a  fee 
simple. 

It  follows  that  if  A.  having  a  lease  for  999  years  at  a  substantial 
rent  demised  to  B.  for  500  years  without  rent,  taking  a  fine,  then 
neither  A.  under  s.  65  of  the  Act  of  1881,  nor  B.  under  s.  11  of  the 
Act  of  1882,  could  acquire  the  fee.  The  result  would  be  the  same  if 
the  lease  for  999  years  be  not  at  a  rent,  but  be  liable  to  be  determined 
by  re-entry  for  condition  broken.  Bat  if  neither  the  lease  nor  the 
sub-lease  be  at  a  rent,  nor  be  liable  to  be  determined  by  re-entry  for 
condition  broken,  then  B.  could  acquire  the  fee,  notwithstanding  that 
his  immediate  reversion  is  not  the  freehold,  and  could  thus  defeat  A.*s 
term.  A.  could  also  acquire  the  fee  as  beiog  entitled  to  possession, 
which  includes  receipts  of  rents  and  profits,  if  any  (s.  2  (iii.)),  in  right 
of  his  term  (see  s.  65  (2)  (i.)  ),  but  having  done  so  would  be  liable  to 
have  his  estate  defeated  by  the  enlargement  of  B.'s  term. 

(4.)  The  estate  in  fee  simple  so  acquired  by  enlarge-  c.  A.,  1881,  s. 
ment  shall  be  subject  to  all  the  same  trusts,  powers,  ^^  continued, 
executory  limitations  over,  rights,  and  equities,  and  to 
all  the  same  coveuants  and  provisions  relating  to  user 
and  enjoyment,  and  to  all  the  same  obligations  of  every 
kind,  as  the  term  would  have  been  subject  to  if  it  had 
not  been  so  enlarged. 

As  to  utilizing  this  subs,  for  the  purpose  of  attaching  restrictive 
covenants  to  the  fee  simple,  see  Key  &  Elphinstone^  8th  ed.  vol.  L 
p.  317. 

(5.)  But  where  an^  land  so  held  for  the  residue  of  a 

k2 
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S.  65.       term  has  been  settled  in  trust  by  reference  to  other  land, 
LoNo  Terms,  ^^^^g  freehold  land,  so  as  to  go  along  with  that  other 

land   as   far   as  the   law  permits,  and,  at  the  time  of 

enlargement,  the  ultimate  beneficial  interest  in  the  term, 
whether  subject  to  any  subsisting  particular  estate  or 
not,  has  not  become  absolutely  and  indefeasibly  vested 
in  any  person,  then  the  estate  in  fee  simple  acquired  as 
aforesaid  shall,  without  prejudice  to  any  conveyance  for 
value  previously  made  by  a  person  having  a  contingent 
or  defeasible  interest  in  the  term,  be  liable  to  be,  and 
shall  be,  conveyed  and  settled  in  like  manner  as  the 
other  land,  being  freehold  land,  aforesaid,  and  until  so 
conveyed  and  settled  shall  devolve  beneficially  as  if  it 
had  been  so  conveyed  and  settled. 

Where  no  Under  subs.  5,  where  there  has  been  no  dealing  for  value  with  the 

dealini^,  tenure  ultimate  beneficial  interest  in  the  term,  and  that  interest  has  not 
»  0  ange  ;  jjecome  absolutely  and  indefeasibly  vested  (as  where  the  term  has  been 
settled  in  the  usual  way,  and  no  tenant  in  tail  by  purchase  has  attained 
twenty-one),  the  land  on  the  enlargement  of  the  term  is  for  all  purposes 
of  descent,  devise,  &c.,  changed  from  leasehold  to  fee  simple.  It  will 
no  longer  vest  absolutely  in  the  first  tenant  in  tail  who  attains  twenty- 
one,  but  will  descend  under  the  entail  if  not  disentailed.  This  result 
is  the  same  as  that  produced  where  leaseholds  are  sold  under  a  power 
of  pale  and  the  proceeds  invested  in  fee  simple  land. 
c<mtra  where  Where  there  has  been  a  conveyance  for  value  the  effect  of  that  con- 
a  conveyance  yeyance  is  preserved.  Thus  suppose  the  settlement  to  be  on  A.  for 
for  value.  j|£^  remainder  to  his  sons  successively  in  tail,  remainder  to  C.  in  tail, 
remainder  to  D.  in  fee,  A.  has  uo  son  of  age,  the  term  has  not  become 
absolutely  and  indefeasibly  vested  in  any  person,  therefore  the  estate 
in  fee  simple  acquired  by  enlargement  should  be  conveyed  to  the  uses 
of  the  settlement,  and  in  the  meantime  will  devolve  accordingly  as  to 
the  equitable  interest.  But  C.  will  become  absolutely  entitled  to  the 
term  in  case  A.  dies  without  having  a  son  who  attains  the  age  of 
twenty-one,  or  who  dies  under  that  age  leaving  issue  inheritable ;  and 
if  C.  has  mortgaged  this  contingent  interest,  then  the  mortgagee  will 
take  the  fee  obtained  by  enlargement  in  the  same  event  in  which  he 
would  have  taken  the  term,  but  the  equity  of  redemption  will  devolve 
under  the  entail.  If  a  son  of  A.  att^ns  twenty-one  before  the  enlarge- 
ment is  effected,  then  he  becomes  absolntely  and  indefeasibly  entitled 
to  the  term,  and  this  subs.  5  does  not  apply,  but  under  subs.  4  the  fee 
acquired  is  subject  to  the  same  trusts  as  the  term,  that  is,  a  trust  for 
the  son  absolutely,  and  no  disentail  is  required.  Under  a  will  the 
land  will  pass  as  freehold  or  leasehold,  according  to  its  tenure  at  thq 
time  of  the  testator's  death* 
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(6.)  The  estate  in  fee  simple  8o  acquired  shall,  whether    SS.  65, 66. 
the  term  was  originally  created  without  impeachment  of  loso  Tebm, 
waste  or  not,  include  the  fee  simple  in  all  mines  and        "-^ 
minerals  which   at   the  time  of  enlargement  have  not 
been  severed  in  right,  or  in  fact,  or  have  not  been  severed 
or  reserved  by  an  inclosure  Act  or  award. 

(7.)  This  section  applies  to  every  such  term  as  aforesaid 
subsisting  at  or  after  the  commencement  of  this  Act 

Subs.  6  in  effect  gives  to  the  owner  of  a  fee  simple  obtained  by  en-  Sares  the 
largement  the  right  to  the  mioes  in  fee  simple  as  well  as  the  land,  "Sht  to  mines 
except  in  thoao  cases  where  there  is  a  possibility  that  the  mines  can  ^^^ f][^  owner 
be  shown  to  be  vested  in  some  other  person  than  the  reversioner 
in  fee. 

Mines  severed  in  right  (as  by  conveyance  separately  from  the  land) 
will  also  be  severed  in  fact,  but  the  words  "  in  fact "  seem  also  required 
to  save  the  title  of  a  person  in  possession  of  mines  without  obligin: 
him  to  show  that  they  have  been  severed  in  right 
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XIV.—  Adoption  of  Act.  adoption  or 

Acr. 

66.— (1.)  It  is  hereby  declared  that  the  powers  given  — r- 
by  this  Act  to  any  person,  and  the  covenants,  provisions,  solicitor  and 
stipulations,  and  words  which  under  this  Act  are  to  be  j^g'^^^^  '^''^^ 
deemed  included  or  implied  in  any  instrument,  or  are  by 
this  Act  made  applicable  to  any  contract  for  sale  or 
other  transaction,  are  and  shall  be  deemed  in  law  proper 
powers,  covenants,  provisions,  stipulations,  and  words,  to 
be  given  by  or  to  be  contained  in  any  such  instrument, 
or  to  be  adopted  in  connexion  with,  or  applied  to,  any 
such  contract  or  transaction ;  and  a  solicitor  shall  not  be 
deemed  guilty  of  neglect  or  breach  of  duty,  or  become 
in  any  way  liable,  by  reason  of  his  omitting,  in  good 
faith,  in  any  such  instrument,  or  in  connexion  with  any 
such  contract  or  transaction,  to  negative  the  giving, 
inclusion,  implication,  or  application  of  any  of  those 
powers,  covenants,  provisions,  stipulations,  or  words,  or 
to  insert  or  apply  any  others  in  place  thereof,  in  any 
case  where  the  provisions  of  this  Act  would  allow  of  his 
doing  sOt 
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Adoption  of 
Act. 


SS.  66, 67.  (2.)  But  nothing  in  this  Act  shall  be  taken  to  imply 
that  the  insertion  in  any  such  instrument,  or  the  adoption 

in  connexion  with  or  the  application  to,  any  contract  or 

transaction,  of  any  farther  or  other  powers,  coYenants, 
proYisionSy  stipulations,  or  words  is  improper. 

(3.)  Where  the  solicitor  is  acting  for  trustees,  executors, 
or  other  persons  in  a  fiduciary  position,  those  persons 
shall  also  be  protected  in  like  manner. 

(4.)  Where  such  persons  are  acting  without  a  solicitor, 
they  shall  also  be  protected  in  like  manner. 

Solicitor's  Under  this  8.  a  solicitor  adopting  the  Act  and  framing  his  drafts  so 

responsibility  as  to  iocorporate  the  forms  contained  in  the  Act,  or  so  as  not  to 
m  reierenos  to  exclude  any  provisions  of  the  Act,  incurs  no  responsibility,  those  forms 
j^ctf  ^^^  provisions  being  by  this  s.  declared  proper.    The  same  holds  as  to 

a  trustee  or  executor.    If  he  uses  other  forms  his  responsibility  remains 

the  same  as  before  the  Act. 
Adoption  by  Having  regard  to  subs.  3,  trustees  and  executors  will  probably  always 

trustees.  require  the  Act  to  be  adopted,  thereby  obtaining  express  statutory 

protection. 


Miscella- 
neous. 

Kegnlations 

respecting 

notice. 


XV. — Miscellaneous. 

67- — (1.)  Any  notice  required  or  authorized  by  this 
Act  to  be  seryed  shall  be  in  writing. 

(2.)  Any  notice  required  or  authorized  by  this  Act  to 
be  served  on  a  lessee  or  mortgagor  shall  be  sufficient, 
although  only  addressed  to  the  lessee  or  mortgagor  by 
that  designation,  without  his  name,  or  generally  to  the 
persons  interested,  without  any  name,  and  notwithstanding 
that  any  person  to  be  affected  by  the  notice  is  absent, 
under  disability,  unborn,  or  unascertained. 

(3.)  Any  notice  required  or  authorized  by  this  Act  to 
be  served  shall  be  sufficiently  served  if  it  is  left  at  the 
last-known  place  of  abode  or  business  in  the  United 
Kingdom  of  the  lessee,  lessor,  mortgagee,  mortgagor,  or 
other  person  to  be  served,  or,  in  case  of  a  notice  required 
or  authorized  to  be  served  on  a  lessee  or  mortgagor,  is 
affixed  or  left  for  him  on  the  land  or  any  house  or 
building  comprised  in  the  lease  or  mortgage,  or,  in  case 
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of  a  mining  lease^  is  left  for  the  lessee  at  the  office  or    ss.  67, 61 

counting-house  of  the  mine.  Miscella- 

neous. 
See  Cronin  v.  Eogers,  1  Cab.  &  Ell.  348 ;  and  the  form  of  the         — 
soticeB  in  Lock  y.  Fearee,  1892,  2  Ch.  328.     See  also   Gentle  ▼• 
Faulkner,  1900,  2  Q.  B.  267,  276. 

(4.)  Any  notice  required  or  authorized  by  this  Act  to 
be  seryed  shall  also  be  sufficiently  served,  if  it  is  sent  by 
post  in  a  registered  letter  addressed  to  the  lessee^  lessor, 
mortgagee,  mortgagor,  or  other  person  to  be  served,  by 
name,  at  the  aforesaid  place  of  abode  or  business,  office, 
or  counting-house,  and  if  that  letter  is  not  returned 
through  the  post-office  undelivered ;  and  that  service 
shall  be  deemed  to  be  made  at  the  time  at  which  the 
registered  letter  would  in  the  ordinary  course  be  de- 
livered. 

Delivery  under  some  special  arrangement,  though  a  permanent  one,  u  Ordinary 
-with  the  post-ofiSce  authorities  is  not  a  delivery  *'  in  the  ordinary  course." 
course,"  so  as  to  postpone  the  statutory  date  of  service :  Kemp  v. 
Wanklyn,  1894,  1  Q.  B.  583.    Where  there  is  no  delivery  "  in  the 
ordinary  course,"  service  by  registered  letter  is  not  good :  Lewia  v. 
Fvans,  L.  R.  10  C.  P.  297. 

(5.)  This  section  does  not  apply  to  notices  served  in 
proceedings  in  the  Court. 

As  to  service  on  mortgagor  of  notice  to  sell  by  mortgagee,  see  note  Service  on 
to  8.  20  (i.).  mortgagor. 

68*  The  Act  described  in  Part  IL  of  the  First  short  title  of 
Schedule  to  this  Act  shall,  by  virtue  of  this  Act,  ^  ^^^  ^*"' *' 
have  the  short  title  of  the  Statutory  Declarations 
Act,  1835,  and  may  be  cited  by  that  short  title  in  any 
declaration  made  for  any  purpose  under  or  by  virtue  of 
that  Act,  or  in  any  other  document,  or  in  any  Act 
of  Parliament. 

The  object  of  this  s.  is  to  render  unnecessary  the  long  and  cumbrous 
title  of  the  Act  referred  to.  The  Form  given  in  the  schedule  to  that 
Act  will  now  run  thus:  I,  A.  B.,  do  solemnly  .  .  .  and  by  virtue  of 
the  provisions  of  the  Statutory  Declarations  Act,  1835. 

See  also  the  Short  Titles  Act,  1896,  schedule  1. 
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B.  69. 


^    —  XVI.— CouET;  Pbocedure;  Orders. 

Court;  Pao- 

S'm:         69.— (1.)  All  matters  within  the  jarisdiction  of  the 

—7-       Court  under  this  Act  shall,  subject  to  the  Acts  regulating 

reipeJting"     the  Court,  be  assigned  to  the  Chancery  Division  of  the 

payments  into  Qourt 
Court  and 

app  ica  ions.  ^^  ^  ^|^^  bearing  of  tbis  subs,  on  applications  for  relief  tinder  a.  14 
(2),  by  leasee  In  a  lessor's  action  brougbt  in  the  Q.  B.  D.,  see  Choline^ 
ley's  School  y.  SeiDdl,  1893,  2  Q.  B.  254. 

Coontj  conrt.  The  county  courts  have  no  jarisdiction :  Lock  y.  PearcCj  1893,  2  Cb. 
271,  275,  278-9 ;  but  see  note  to  s.  70. 

(2.)  Payment  of  money  into  Court  shall  effectually 
exonerate  therefrom  the  person  making  the  payment. 

(3.)  Every  application  to  the  Court  shall,  except  where 
it  is  otherwise  expressed,  be  by  summons  at  Chambers. 

It  has  been  held  that  this  subs,  is  obligatory  :  Be  LiUwalVs  Trusts^ 
30  W.  R.  243,  W.  N.,  1882,  6 ;  Latham  v.  Z.,  W.  N.,  1889, 171 ;  but 
see  Re  Blunddl,  1901,  2  Ch.  223  (n). 
Relief  against  But  it  does  not  extend  to  the  case  of  the  action  which,  under  s.  14 
forfeiture.  (2),  a  lessee  may  bring  for  relief  against  forfeiture;  this  must  be 
instituted  by  writ,  not  by  originating  summons :  see  Lock  v.  Fearce, 
8up,  And  as  to  the  lessee*s  mode  of  proceeding,  under  s.  14  (2),  in 
the  lessor's  action,  see  Cholmeley's  School  ▼.  Sewdl,  sup.;  and  see 
B.  S.  C,  1883,  0.  70,  r.  1,  and  Be  Martin  &  Varlow,  W.  N., 
1894,  223. 

(4.)  On  an  application  by  a  purchaser  notice  shall  be 
served  in  the  first  instance  on  the  yendor. 

(5.)  On  an  application  by  a  yendor  notice  shall  be 
served  in  the  first  instance  on  the  purcheiser. 

(6.)  On  any  application  notice  shall  be  served  on  such 
persons,  if  any,  as  the  Court  thinks  fit. 

(7.)  The  Court  shall  have  full  power  and  discretion  to 
make  such  order  as  it  thinks  fit  respecting  the  costs, 
charges,  or  expenses  of  all  or  any  of  the  parties  to  any 
application. 

«  Costs,  .    Compare  S.  L.  A.,  s.  46  (6),  and  Be  Smith's  S.  E.,  1891,  3  Ch.  65, 

^^•'•«««'  or  72-6. 

expenses.  '^^ 

39  &  40  Vict.       (8.)  General  Rules  for  purposes  of  this  Act  shall  be 
^'    '  **  deemed  Rules  of  Court  within  section  seventeen  of  the 
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Appellate  Jarisdiction  Act,  1876,  and  may  be  made    ss.  69,70. 
accordingly.  Cou^Pro- 

CEDURE ; 

See  also  Supreme  Court  of  Judicature  Act,  1881,  b.  19 ;  Supreme      Orders. 
Court  of  Judicature  (Procedure)  Act,  1894,  s.  4.  """" 

(9.)  The  powers  of  the  Court  may,  as  regards  land  in 
the  County  Palatine  of  Lancaster,  be  exercised  also  by 
the  Court  of  Chancery  of  the  County  Palatine;  and 
Eules  for  regulating  proceedings  in  that  Court  shall  be 
from  time  to  time  made  by  the  Chancellor  of  the  Dachy 
of  Lancaster,  with  the  advice  and  consent  of  a  Judge  of 
the  High  Court  acting  in  the  Chancery  Division,  and  of 
the  Vice-Chancellor  of  the  County  Palatine. 

As  to  exercise  of  the  powers  of  the  Court,  in  respect  of  land  in  Durham 
Durham,  by  the  Palatine  Court  there,  see  Palatine  Court  of  Durham  Palatine  Court 

Act,  1889,  s.  10.  Stf^TRXr 

As  to  power  to  make  rules  for  the  Court  of  Chancery  of  Lancaster, 

see  Chancery  of  Lancaster  Act,  1890,  s.  6. 
And  as  to  rules  for  inferior  courts  generally,  see  now  Supreme  Court 

of  Judicature  Act,  1884,  s.  24. 

(10.)  G-eneral  Bules,  and  fides  of  the  Court  of 
Chancery  of  the  County  Palatine,  under  this  Act  may 
be  made  at  any  time  after  the  petssing  of  this  Act,  to 
take  effect  on  or  after  the  commencement  of  this  Act. 

70. — (1.)  An  order  of  the  Court  under  any  statutory  Orders  of 
or  other  jurisdiction  shall  not,  as  against  a  purchaser,  be  ^[J^^*^' 
invalidated  on  the  ground  of  want  of  jurisdiction,  or  of 
want  of  any  concarrence,  consent,  notice,  or  service, 
whether  the  purchaser  has  notice  of  any  such  want  or 
not. 

"  Court  "  is  defined,  s.  2  (xviii.),  as  *'  Uer  Majesty's  High  Court  of  Applies  to 
Justice,"  which  is  a  division  of  the  Supreme  Court  which  includes  the  orders  of  the 
old  Courts  of  Chancery  and  Common   Law  (Judicature  Act,  1873,  ®^^  ^"'^**- 
86  Sc  87  Vict.  c.  66,  ss.  3,  4),  all  united  into  one  Court,  so  that  this 
8.  applies  to  all  orders  of  the  old  Courts. 

Whether  an  order  of  a  County  Court  or  a  Palatine  Court  under 
such  enactments  as  s.  69  (9)  sup.,  the  County  Courts  Act,  1888,  s.  67, 
or  the  S.  L.  A.,  s.  46  (8)  &  (10),  by  which  powers  of  the  High  Court 
are  made  exerciseable  by  the  inferior  Courc,  is  an  order  of  the  Court 
.within  this  s.  fp*.,  and  see  He  Bowling  <fb  Wdbyf  1895, 1  Ch.  663. 
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S.  70.  (2.)  This  section  shall  haye  effect  with  respect  to  any 

Court;  Pro-  1®«»8©»  8al©>  or  other  act  under  the  authority  of  the  Court, 

cedure;     and  purporting  to  be  in  pursuance  of  the  Settled  Estates 

'     Act,  1877,  notwithstanding  the  exception  in  section  forty 

f^it  t^40^*'  of  that  Act,  or  to  be  in  pursuance  of  any  former  Act 
repealed  by  that  Act,  notwithstanding  any  exception  in 
such  former  Act. 

(3.)  This  section  applies  to  all  orders  mado  before  or 
after  the  commencement  of  this  Act,  except  any  order 
which  has  before  the  commencement  of  this  Act  been 
set  aside  or  determined  to  be  invalid  on  any  ground, 
and  except  any  order  as  regards  which  an  action  or 
proceeding  is  at  the  commencement  of  this  Act  pending 
for  having  it  set  aside  or  determined  to  be  invalid. 

What  matters  It  is  assumed  the  Court  has  made  an  order  under  its  jurisdiction, 
oorered  by  ^^^  ^^^  words  "  shall  not  be  invalidated  on  the  ground  of  want  of 
jurisdiction"  are  introduced  to  cover  any  irregularity  of  procedure, 
which  might  possibly  affect  the  jurisdiction,  and  invalidate  the  order  : 
per  Lindley,  M.E.,  in  Jones  v.  Bamett,  1900,  1  Ch.  370,  at  p.  374. 
The  Court  will  not  exercise  its  jurisdiction  with  less  care  than  before  : 
Be  Montagu,  1897,  2  Ch.  8, 11. 

This  B.  has  an  important  effect  in  making  valid  titles  under  sales 
by  the  CourL  The  order  for  sale  is  made  conclusive  in  favour  of  a 
purchaser  as  to  jurisdiction  (for  instance,  to  sell  part  of  a  settled  estate 
for  any  purpose)  and  as  to  consent  (as  of  a  respondent  in  a  petition 
under  the  S.  E.  A.),  notice  or  service  (as  where  a  party  to  an  action 
or  a  person  served  with  notice  of  judgment  in  an  action  does  not  appear). 
It  is  also  conclusive  in  favour  of  a  purchaser  as  to  dispensing  with  the 
concurrence  or  consent  of  persons  entitled,  whether  the  objection  to 
the  order  appears  on  the  face  of  it  or  not :  Be  Hall  Dare,  21  Ch.  D.  41 ; 
see  also  Mostyn  v.  M.,  1893,  3  Ch.  376  ;  Be  Whitham,  84  L.  T.  585 ; 
1901,  W.  N.  86 ;  Be  Harrowhy  &  Faine,  1902,  W.  N.  137.  But  the  s. 
does  not  operate  to  give  a  good  title  to  a  purchaser  at  a  sale  under  an 
order  of  the  Court,  where  the  Court  supposed  it  was  dealing  with  an 
interest  belonging  to  one  person,  which  in  fact  belonged  to  another 
person,  not  a  party  to  or  bound  by  the  proceedings :  Jones  v. 
Bametty  sup, 

"  Purchaser "  in  this  Act  includes  a  lessee  or  mortgagee :   s.  2 
(viii.). 
How  far  retro-     Subss.  2  &  3  give  this  s.  an  important  retrospective  effect  by  making 
spective.  valid  every  past  lease  or  sale  under  the  Settled  Estates  Acts  of  1856 

and  1877,  where  no  proceedings  have  been  taken  to  question  the  sale, 
notwithstanding  that  there  has  been  in  fact  an  omission  to  obtain  the 
required  consent  under  s.  28  of  the  first  Act,  or  s.  40  of  the  second  Act* 
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SS.  71,  72. 
XVIL— EePEALS.  Repeals. 

71. — (1.)  The  enactments  described  in  Part  III.  of  the  Repeal  of 
Second  Schedule  to  this  Act  are  hereby  repealed.  i^Firt^u. 

(2.)  The  repeal  by  this  Act  of  any  enactment  shall  not  ©f  Second 
affect  the  validity  or  invalidity,  or  any  operation,  effect,  rMtri^tioi  on 
or  consequence,  of  any  instrument  executed  or  made,  or  •^^  »p«*J«. 
of  anything  done  or  suffered,  before  the  commencement 
of  this   Act,  or  any  action,  proceeding,  or  thing  then 
pending  or  uncompleted  ;  and  every  such  action,  proceed- 
ing, and  thing  may  be  carried  on  and  completed  as  if 
there  had  been  no  such  repeal  in  this  Act;  but  this 
provision  shall  not  be  construed  as  qualifying  the  pro* 
vision  of  this  Act  relating  to  section  forty  of  the  Settled 
Estates  Act,  1877,  or  any  former  Act  repealed  by  that  Act. 

Subs.  2  preserves  to  the  full  extent  the  power  of  sale  given  by  Lord  Powers  under 
Cran worth's  Act  in  cases  of  mortgages  prior  to  1882.    The  ''operation  ^^^  Cr»n- 
or  effect "  of  the  mortgage  was  under  that  Act  to  give  every  mort-  ™ter  *ed 
gagee  a  power  of  sale  unless  otherwise  agreed,  and  as  a  "  consequence  " 
he  could  sell.    This  "  operation,  effect,  or  consequence "  is  not  to  be 
affected  by  the  repeal  of  this  Act :  see  Be  Solomon  &  Meagher,  40 
Ch.  D.  508. 

As  to  the  effect  of  the  repeals  in  this  s.,  see  QuHter  v.  Mapleson,  9 
Q.  B.  D.  675,  677 ;  Be  Dickson,  29  Ch.  D.  331,  338,  340. 


XVIIL— Ireland.  Ireland. 

72. — (1.)  In  the  application  of  this  Act  to  Ireland  the  Modifications 
foregoing  provisions  shall  be  modified  as  in  this  section  i^^d."*^ 
provided, 

(2.)  The  Court  shall  be  Her  Majesty's  High  Court  of 
Justice  in  Ireland. 

(3.)  All  matters  within  the  jurisdiction  of  that  Court 
shall,  subject  to  the  Acts  regulatiug  that  Court,  be 
assigned  to  the  Chancery  Division  of  that  Court ;  but 
General  Bules  under  this  Act  may  direct  that  any  of 
those  matters  be  assigned  to  the  Land  Judges  of  that 
Division. 
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S.  72, 73.         (4.)  The  proper  office  of  the  Sapreme  Court  of  Judi- 
Ib^Ikd.    ^'^^^^^^^  i^  Ireland  shall  be  substitated  for  the  central 
—       office  of  the  Supreme  Court  of  Judicature. 

(5.)  General  Bules  for  purposes  of  this  Act  for  Ireland 

shall  be  deemed  Bules  of  Court  within  the  Supreme 

40  &  41  Vict.  Court  of  Judicature  Act  (Ireland)^  1877,  and  may  be 

c.  57,  s.  69.      made  accordingly,  at  any  time  after  the  passing  of  this  Act, 

to  take  effect  on  or  after  the  commencement  of  this  Act. 

The  words  in  italics  were  repealed  by  the  Statute  Law  Revision  Act, 
1898. 

Death  of  bare  73. — (1.)  Section  five  of  the  Vendor  and  Purchaser 
i^iL  Ac.  ^^^9 1874,  is  hereby  repealed  from  and  after  the  com- 
87  &  38  Vict,  meneement  of  this  Act^  as  regards  cases  of  death  there- 
^'  '^^'  after  happening ;  and  section  seven  of  the  Vendor  and 

Purchaser  Act,  1874,  is  hereby  repealed  as  from  the  date 

at  which  it  came  into  operation. 

(2.)  This  section  extends  to  Ireland  only. 


\ 
\ 
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SCHEDULES.  \ 


THE  FIRST  SCHEDULE. 


ACTS  AFFECTED  (a). 
Part  L 

1  &  2  Viot.  c.  110. — An  Act  for  abolishing  arrest  on  mesne 

process  in  civil  actions,  except  in  certain  cases;  for 
extending  the  remedies  of  creditors  against  the  property 
of  debtors ;  and  for  amending  the  laws  for  the  relief  of 
insolvent  debtors  in  England. 

2  &  3  Vict.  c.  11. — An  Act  for  the  better  protection  of 

purchasers  against  judgments,  Crown  debts,  lis  pendens, 
and  fiats  in  bankruptcy. 
18  &  19  Vict.  c.  15. — An  Act  for  the  better  protection  of 
purchasers  against  judgments.  Crown  debts,  cases  of 
lis  pendens,  and  life  annuities  or  rent-charges. 

22  &  23  Vict.  0.  35. — An  Act  to  further  amend  the  law  of 

property  and  to  relieve  trustees. 

23  &  24  Vict.  c.  38. — An  Act  to  further  amend  the  law  of 

property. 
23  &  24  Vict.  c.  115. — An  Act  to  simplify  and  amend  the 
practice  as  to  the  entry  of  satisfaction  on  Crown  debts 
and  on  judgments. 

27  &  28  Vict.  c.  112. — An  Act  to  amend  the  law  relating  to 

future  judgments,  statutes,  and  recognizances. 

28  &  29  Vict,  c.^  104.— The  Crown  Suits,  &c..  Act,  1865. 
31  &  32  Vict.  c.  54. — The  Judgments  Extension  Act,  1868. 


(a)  The  Acts  in  Part  I.  of  thia  schedule  were  affected  only  by  bs. 
of  tbe  Bill  struck  out  in  the  House  of  Commons,  and  the  reference  to 
them  here  should  also  have  been  struck  out  (see  Preface  to  the  first 
edition).  But  those  ss.  are  now  included  in  s.  2  of  the  0.  A.,  1882 ; 
and  the  latter  section  refers  (see  subs.  1)  to  Part  I.  of  this  schedule ; 
see  also  s.  17  of  the  Land  Charges  Begistration  &  Searches  Act,  1888, 
inf.,  Part  II.  Cb,  I, 


\ 


/ 
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Part  II, 

5  &  6  Will.  4,  0.  62. — An  Aot  to  repeal  an  Act  of  the  present 
session  of  Parliament,  intituled  '*  An  Act  for  the  more 
effectual  abolition  of  oaths  and  affirmations  taken  and 
made  in  various  Departments  of  the  State,  and  to  sub^ 
stitute  declarations  in  lieu  thereof;  and  for  the  more 
entire  suppression  of  voluntary  and  extra-judicial  oaths 
and  affidavits ; "  and  to  make  other  provisions  for  the 
abolition  of  unnecessary  oaths. 


THE  SECOND  SCHEDULE. 


REPEALS. 

A  description  or  citation  of  a  portion  of  an  Act  is  inclusive 
of  the  words,  section,  or  other  part,  first  or  last  mentioned, 
or  otherwise  referred  to  as  forming  the  beginning,  or  as 
forming  the  end,  of  the  portion  comprised  in  the  description 
or  citation; 


22  &  23  Vict. 

c.  35. 

In  part. 

23  &  24  Vict. 

c.  126. 

In  part* 

16  &  16  Vict. 

c.  86. 

In  part. 

Part  I. 

An  Act  to  further  amend  the 
law  of  property  and  to  relieve 

trustees 

Sections  four  to  nine. 


in  part ; 
namely,- 


The  Common  Law   Procedure^in  part ; 

Act,  1860 5  namely,- 

Section  two. 


Part  II. 

An  Act  to  amend  the  practice] . 

and  course  of  proceedings  inl^^  P^"* 
the  High  Court  of  Chancery)   ^^mely, 
Sectiqn  forty-eight. 
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8  &  9  Vict.  c. 
119. 

23  &  24  Vict. 

c,  146. 
In  part. 


Paet  III. 

An  Act  to  facilitate  the  oonvey- 
ance  of  real  property,  (a) 

An  Act  to  give    to   trusteesA 
mortgagees,  and  others  cer-l. 
tain  powers  now  commonly  v^  P*     ' 
inserted  in  settlements,  mort- 1    ^*^®  7'" 
gages,  and  wills       .     .     .     ./ 
Parts  II.  and  III.  (sections 
eleven  to  thirty),  (6) 


THE  THIRD  SCHEDULE. 


STATUTORY  MORTGAGE. 

Part  I. 

[Deed  of  Statutory  Mortgage. 

This  Indektube  made  by  way  of  statutory  mortgage  the 
day  of  1882  between  A.  of  [dc.']  of  the  one  part 

and  3f.  of  [dcJ]  of  the  other  part  Witnesseth  that  in  con- 
sideration of  the  sum  of  £  now  paid  to  A,  by  M,  of 
which  snm  A,  hereby  acknowledges  the  receipt  A,  as  mort- 
gagor and  as  beneficial  owner  hereby  conveys  to  if.  All  that 
[if  c]  To  hold  to  and  to  the  use  of  if.  in  fee  simple  for 
securing  payment  on  the  day  of  1883  of  the 
principal  sum  of  £  as  the  mortgage  money  with 
interest  thereon  at  the  rate  of  [four]  per  centum  per  annum. 
In  witness  &o, 

*^*  Variations  in  this  and  subsequent  forms  to  he  made,  if  required^ 

for  leasehold  land,  or  other  matter. 


(a)  This  18  one  of  the  Acts  known  as  Lord  Broagham's  Acts ;  the 
other  (8  &  9  Vict.  c.  124),  for  shortening  leases,  is  still  unrepealed. 

(h)  Parts  I.  and  IV.  of  the  Act  here  referred  to  have  since  been 
repealed  by  the  S.  L.  A.,  1882,  s.  64,  but  the  powers  given  by  ss,  8  and 
9  included  in  Part  I.  are  now  supplied  by  the  T,  A,,  s.  19, 
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Part  II. 

(A.) 
Deed  of  Statutory  Tranefer,  Mortgagor  not  Joining. 

This  Indenture  mado  by  way  of  statutory  transfer  of 
mortgage  the  day  of  1883  between  JIf.  of  [dtc,']  of 

the  one  part  and  T.  of  [dc]  of  tbe  other  part  sapplemental 
to  an  indenture  made  by  way  of  statutory  mortgage  dated 
the  day  of  1882  and  made  between  [dc]    Wit- 

NEssETH  that  in  consideration  of  the  sum  of  £  now  paid 

to  M.  by  T,  being  the  aggregate  amount  of  £  mortgage 

money  and  £  interest  due  in  respect  of  the  said  mort- 

gage of  which  sum  3f.  hereby  acknowledges  the  receipt  ilf. 
as  mortgagee  hereby  conveys  and  transfers  to  T.  the  benefit 
of  the  said  mortgage. 
In  witness  Sso. 

(B.) 

Deed  of  Statutory  Transfer,  a  Covenantor  joining. 

This  Indenture  made  by  way  of  statutory  transfer  of 
mortgage  the  day  of  1883  between  A.  of  [dc]  of 

the  first  part  B.  of  [dc.]  of  the  second  part  and  C.  of  [^c] 
of  the  third  part  supplemental  to  an  indenture  made  by  way 
of  statutory  mortgage  dated  the  day  of  1882  and 

made  between  [dc,]  Witnesseth  that  in  consideration  of 
the  sum  of  £  now  paid  to  A,  by  (7.  being  the  mortgage 

money  due  in  respect  of  the  said  mortgage  no  interest  being 
now  due  and  payable  thereon  of  which  sum  A.  hereby 
acknowledges  the  receipt  A,  as  mortgagee  with  the  coDcur- 
rence  of  B,  who  joins  herein  as  covenantor  hereby  conveys 
and  transfers  to  C.  the  benefit  of  the  said  mortgage. 
In  witness  &c. 

(C.) 

Statutory  Transfer  and  Statutory  Mortgage  conibined. 

This  Indenture  made  by  way  of  statutory  transfer  of 
mortgage  and  statutory  mortgage  the  day  of 

1883  between  A.  of  [dc]  of  the  first  part  B.  of  [dc]  of  the 
second  part  and  C,  of  [dc]  of  the  third  part  supplemental  to 
an  indenture  made  by  way  of  statutory  mortgage  dated  the 
day  of  1882  and  made  between  [dc]  Whereas 

the  principal  sum  of  £  only  remains  due  in  respect  of 
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tbe  said  mortgage  as  tbe  mortgage  money  and  no  interest  is 
now  dne  and  payable  tbereon.  And  Wbereas  B,  is  seised  in 
fee  simple  of  the  land  comprised  in  the  said  mortgage  subject 
to  that  mortgage.  Now  this  Indenture  wrrNESsBTH  that  in 
consideration  of  the  sum  of  £  now  paid  to  A.  by  C.  of 

which  sum  A.  hereby  acknowledges  the  receipt  and  B,  hereby 
acknowledges  the  payment  and  receipt  as  aforesaid  *  A,  as 
mortgagee  hereby  conveys  and  transfers  to  C.  the  benefit  of 
the  said  mortgage  And  this  Indenture  also  witnesseth  that 
for  the  same  consideration  A.  as  mortgagee  and  according  to 
his  estate  and  by  direction  of  B>  hereby  conveys  and  B,  as 
beneficial  owner  hereby  conveys  and  confirms  to  C.  All  that 
[de,']  To  hold  to  and  to  the  use  of  C.  in  fee  simple  for 
securing  payment  on  the  day  of  1882  of  f  the 

sum  of  £  as  the  mortgage  money  with  interest  thereon 

at  the  rate  of  [four]  per  centum  per  annum. 
In  witness  <^c. 
[Or  fin  case  of  further  advance,  after  aforesaid  at*  insert  and 
also  in  consideration  of  the  further  sum  of  £  now  paid 

by  C,  to  B,  of  which  sum  B,  hereby  acknowledges  the  receipt, 
and  after  of  at  t  insert  the  sums  of  £  and  £  making 
together] 

•^*  Variations  to  he  made,  as  required,  in  case  of  the  deed  being  made 
by  indorsement,  or  in  respect  of  any  other  thing. 


Part  III. 

Deed  of  Statutory  Ee-conveyance  of  Mortgage. 

This  Indenture  made  by  way  of  statutory  re-conveyance 
of  mortgage  the  day  of  1884  between  C.  of  [dc] 

of  the  one  part  and  B.  of  [dc]  of  the  other  part  supplemental 
to  an  indenture  made  by  way  of  statutory  transfer  of  mort- 
gage dated  the  day  of  1883  and  made  between 
[dc]  WrrNESSETH  that  in  consideration  of  all  principal 
money  and  interest  due  under  that  indenture  having  been 
paid  of  which  principal  and  interest  C.  hereby  acknowledges 
the  receipt  0.  as  mortgagee  hereby  conveys  to  B.  all  the 
lands  and  hereditaments  now  vested  in  C.  under  the  said 
indenture  To  hold  to  and  to  the  use  of  B,  in  fee  simple 
discharged  from  all  principal  money  and  ixuterest  secured  by 
and  from  all  claims  and  demands  under  the  said  indenture. 
In  witness  <feo. 

**i*  Variations  as  noted  above. 
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THE  FOURTH  SCHEDULE. 


SHORT  FORMS  OF  DEEDS. 

I. — Mortgage. 

This  Ikdbnture  of  Mortoagb  made  the  day  of 

1882  between  A.  of  [dc]  of  the  one  part  and  B.  of  [deJ]  and 
C.  of  [dc.']  of  the  other  part  Witnesseth  that  in  oonsidera- 
tion  of  the  sum  of  £  paid  to  A.  by  B.  and  C.  ont  of 

money  belonging  to  them  on  a  joint  acconnt  of  which  sum 
A.  hereby  acknowledges  the  reoeipt  A.  hereby  oovenants 
with  B.  and  (7.  to  pay  to  them  on  the  day  of 

1882  the  sum  of  £  with  interest  thereon  in  the  mean- 

time at  the  rate  of  [/tif]  per  oentum  per  annum  and  also  as 
long  after  that  day  as  any  principal  money  remains  due 
under  this  mortgage  to  pay  to  B.  and  0,  interest  thereon  at 
the  same  rate  by  equal  half-yearly  payments  on  the 
day  of  and  the  day  of  And  this  Indenture 

ALSO  wrrNESSBTH  that  for  the  same  consideration  A.  as  bene- 
ficial owner  hereby  oonyeys  to  B.  and  G.  All  that  [dc]  To 
hold  to  and  to  the  use  of  B.  and  C,  in  fee  simple  subject  to 
the  proyiso  for  redemption  following  (namely)  that  if  A.  or 
any  person  claiming  under  him  shall  on  the  day  of 

1882  pay  to  B.  and  0.  the  sum  of  £  and  interest 

thereon  at  the  rate  aforesaid  then  B,  and  C.  or  the  persons 
claiming  under  them  will  at  the  request  and  cost  of  A,  or 
the  persons  claiming  under  him  re-convey  the  premises] to  A. 
or  the  person  claiming  under  him.  And  A.  hereby  covenants 
with  B,  (a)  as  follows  [here  add  covenant  as  to  fire  insurance 
or  other  special  covenant  reguiredli. 

In  witness  &o. 

11. — Further  Charge, 

Tms  Indenture  made  the  day  of  18  between 

[the  same  parties  as  the  foregoing  mortgage]  and  supplemental 
to  an  indenture  of  mortgage  dated  the  day  of 

18  and  made  between  the  same  parties  for  securing  the 
sum  of  and  interest  at  f/our]  per  centum  per  annum 

on  property  at  [de.']  WrrNESSSTH  that  in  consideration  of 
the  further  sum  of  £  paid  to  A.  by  B.  and  C.  out  of 


(a)  This  should  be  «  B.  and  C." 
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money  belonging  to  them  on  a  joint  account  [add  receipt  and 
covenant  as  in  the  foregoing  mortgage"]  and  farther  that  all  the 
property  comprised  in  the  before-mentioned  indenture  of 
mortgage  shall  stand  charged  with  the  payment  to  B.  and  C, 
of  the  sum  of  £  and  the  interest  thereon  hereinbefore 

coTenanted  to  be  paid  as  well  as  the  sum  of  £  and 

interest  secured  by  the  same  indenture. 
In  witness  &c. 

III. — Conveyance  on  Sale. 

This  Indsntubv  made  the  day  of  1883  between 

A.  of  [dc.']  of  the  first  part  B,  of  [dc.']  and  O.  of  [do.']  of  the 
second  part  and  M,  of  [dc]  of  the  third  part  Wheribas  by 
an  indenture  dated  [dc]  and  made  between  [dc]  the  lands 
hereinafter  mentioned  were  conveyed  by  A.  to  B.  and  O.  in 
fee  simple  by  way  of  mortgage  for  securing  £  and 

interest  and  by  a  supplemental  indenture  dated  [dc]  and 
made  between  the  same  parties  those  lands  were  charged  by 
A.  with  the  payment  to  B,  and  0,  of  the  farther  sum  of 
£  and  interest  thereon  And  Whereas  a  principal  sum 

of  £  remains   due  under   the  two  before-mentioned 

indentures  but  all  interest  thereon  has  been  paid  as  B.  and 
C.  hereby  acknowledge  Now  this  Indenture  wrrNsysBTH 
that  in  consideration  of  the  sum  of  £  paid  by  the 

direction  of  A.  to  B.  and  0.  and  of  the  sum  of  £  paid 

to  A.  those  two  sums  making  together  the  total  sum  of 
£  paid  by  M.  for  the  purchase  of  the  fee  simple  of  the 

lands  hereinafter  mentioned  of  which  sum  of  £  B.  and 

0.  hereby  acknowledge  the  receipt  and  of  which  total  sum  of 
£  A.  hereby  acknowledges  the  payment  and  receipt  in 

manner  before-mentioned  B,  and  0.  as  mortgagees  and  by 
the  direction  of  A.  as  beneficial  owner  hereby  convey  and  A. 
as  beneficial  owner  hereby  conveys  and  confirms  to  M,  All 
that  [dc]  To  hold  to  and  to  the  use  of  M.  in  fee  simple 
discharged  from  all  money  secured  by  and  from  all  claims 
under  the  before-mentioned  indentures  [Add^  if  required, 
And  A.  hereby  acknowledges  the  right  of  M,  to  production 
of  the  documents  of  title  mentioned  in  the  Schedule  hereto 
and  to  delivery  of  copies  thereof  and  hereby  undertakes  for 
the  safe  custody  thereof]. 
In  witness  &c, 

[The  Schedule  above  referred  to. 

To  contain  lists  of  documents  retained  by  A»] 

l2 
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IV. — Marriage  Setilement. 

This  Indehtube  made  the  day  of  1882  between 

John  M.  of  [dc.']  of  the  first  part  Jane  8.  of  [de.]  of  theseoond 
part  and  X.  of  [de,]  and  Y.  of  [de."]  of  the  third  part  Wrr- 
NEBSETH  that  in  oonsideration  of  the  intended  marriage 
between  John  M,  and  Jane  S,  John  M.  as  settlor  hereby  oonveys 
to  X.  and  T.  All  that  [dc.']  To  hold  to  X.  and  Y.  in  fee 
simple  to  the  use  of  John  M,  in  fee  simple  until  the  marriage 
and  after  the  marriage  to  the  use  of  John  M.  during  his  life 
without  impeachment  of  waste  with  remainder  after  his  death 
to  the  use  that  Jane  S.  if  she  survives  him  may  receive  during 
the  rest  of  her  life  a  yearly  jointure  rent-charge  of  £  to 

commence  from  his  death  and  to  be  paid  by  equal  half-yearly 
payments  the  first  thereof  to  be  made  at  the  end  of  six 
calendar  months  from  his  death  if  she  is  then  living  or  if 
not  a  proportional  part  to  be  paid  at  her  death  and  subject 
to  the  before-mentioned  rent-charge  to  the  use  of  X.  and  F. 
for  a  term  of  five  hundred  years  without  impeachment  of 
waste  on  the  trusts  hereinafter  declared  and  subject  thereto 
to  the  use  of  the  first  and  other  sons  of  John  M.  and  Jane  8. 
successively  according  to  seniority  in  tail  male  with  re- 
mainder [inBeri  here^  if  thought  deairahle,  to  the  use  of  the 
same  first  and  other  sons  successively  according  to  seniority 
in  tail  vdth  remainder]  to  the  use  of  all  the  daughters  of 
John  M,  and  Jane  S.  in  equal  shares  as  tenants  in  common  in 
tail  with  cross  remainders  between  them  in  tail  with  re- 
mainder to  the  use  of  John  M.  in  fee  simple.  [Insert  trtuts  of 
term  of  600  years  for  raising  portions  ;  aho^  if  required,  power  to 
charge  jointure  and  portions  on  a  future  marriage  ;  also  powers  of 
saJe^  exchange,  and  partition  (a),  and  other  powers  and  provisions, 
if  and  as  desired."] 

In  witness  dbc. 


(a)  Powers  of  sale,  exchange,  partition,  enfrauchisement,  and  leasing 
are  now  supplied  by  the  S.  L.  A.\  1882  to  1890,  and  should  bo 
omitted* 
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CHAPTER  IV. 

THE  CONVEYANCING  ACT,  1882. 
46  &  46  VICT.  0.  39. 

An  Act  for  further  improving  the  Praetiee  of  Conveyancing  ; 
and  for  other  Furposes.  [10  August,  1882.] 

Be  it  enacted  by  the  Qaeen*s  most  Excellent  Majesty, 
by  and  with  the  advice  and  consent  of  the  Lords  Spiritaal 
and  Temporal,  and  Commons,  in  this  present  Parliament 
assembled,  and  by  the  authority  of  the  same,  as  follows : 

Preliminary.  s.  i. 

1. — (1.)  This  Act  may  be  cited  as  the  Conveyancing  PrtHimnary. 
Act,  1882;  and  the  Conveyancing  and  Law  of  Property  short  titles; 
Act,  1881  (in  this  Act  referred  to  as  the  Conveyancing  ^^^^^^^^ 
Act  of  1881),  and  this  Act  may  be  cited  together  as  the  loterpretation. 
Conveyancing  Acts,  1881, 1882.  ^^^  «  Vkt. 

(2.)  This  Act,  except  where  it  is  otherwise  expressed, 
shall  commence  and  take  effect  from  and  immediately 
after  the  thirty-first  day  of  December  one  thousand  eight 
hundred  and  eighty-two,  which  time  is  in  this  Act 
referred  to  as  the  commencement  of  this  Act. 

Sfl.  3-6,  and  8.  7,  subs.  3,  and  s.  11  are  retrospective,  except  in  case  Wliat  ss.  retro- 
of  8.  3  as  to  pending  actions.  spcctire, 

(3.)  This  Act  does  not  extend  to  Scotland. 

(4.)  In  this  Act  and  in  the  Schedule  thereto — 

(i.)  Property  includes  real  and  personal  property,  and 
any  debt,  and  any  thing  in  action,  and  any  other 
right  or  interest  in  the  nature  of  property, 
whether  in  possession  or  not ; 

(ii.)  Purchaser  includes  a  lessee  or  mortgagee,  or  an 


1 


Freiimnary, 
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gg.  1^2.  intendiog   purchaser,  lessee,  or  mortgagee,  or 

other  person,  who,  for  valuable  consideration, 
takes  or  deals  for  property,  and  purchase  has  a 
meaning  corresponding  with  that  of  purchaser ; 

3  A  4  Will.  4,      (iii.)  The  Act  of  the  session  of  the  third  and  fourth 
*^  ^*-  years  of  King  William  the  Fourth   (chapter 

seventy -four)  ''for  the  abolition  of  Fines  and 
'' Becoveries,  and  for  the  substitution  of  more 
^simple  modes  of  Assurance''  is  referred  to  as 

4  &  5  Will.  4,  the  Fines  and  Becoveries  Act ;  and  the  Act  of 
^*  ^^*                            the  session  of  the  fourth  and  fifth  years  of  King 

^  William  the  Fourth  (chapter  ninety-two)  "  for 
''the  abolition  of  Fines  and  Recoveries,  and 
"  for  the  substitution  of  more  simple  modes  of 
'^Assurance  in  Ireland"  is  referred  to  as  the 
Fines  and  Eecoveries  (Ireland)  Act 


Searches.  Searches. 

Official  nega-  2. — (1.)  Where  any  person  requires,  for  purposes  of 
cirtifi^t^^*!)7  *^i8  section,  search  to  be  made  in  the  Central  Office  of 
Bearches  for  the  Supreme  Court  of  Judicature  for  entries  of  judgments, 
Crofm^debta,  deeds,  or  other  matters  or  documents,  whereof  entries  are 
^^  required  or  allowed  to  be  made  in  that  office  by  any  Act 

described  in  Fart  L  of  the  First  Schedule  to  the  Con- 
veyancing Act  of  1881,  or  by  any  other  Act,  he  may 
deliver  in  the  office  a  requisition  iu  that  behalf,  referring 
to  this  section. 

Search  not  In  respect  to  deeds  this  p.  applies  to  those  of  which  entries  only  are 

usual  for  made,  as,  for  instanoe,  a  deed  creating  a  rent-charge ;  it  does  not  apply 

enrolled  deeds.  ^^  deeds  enrolled  nnder  any  Act  or  statutory  rule  (see  subs.  11  and 

note).    A  search  would  not  usually  be  made  for  deeds  so  enrolled. 

But  search  for  disentailiDg  deeds  may  in  some  cases  be  necessary :  see 

Part  n.  Ch.  IV.  for  searches  generally. 
For  rules  relating  to  the  Central  Office,  see  R.  S.  C,  1883,  0.  61 ; 

and  as  to  searches,  «&.,  r.  23. 
Searches  in  The  provisions  of  this  s.  are  extended  to  searches  in  the  registers  at 

Land  Registry,  the  Land  Registry  under  the  Land  Charges  Registration  and  Searches 

Act,  1888 :  see  s.  17  of  that  Act,  !»/•>  ^^  H-  C^*  !•  f  ^^^  under  s.  1 

of  the  Land  Charges  Act,  1900,  and  the  order  of  the  3rd  August,  1900, 
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made  pursuant  thereto  (see  Part  II.  Ch.  III.)  the  registers  of  judg-  s.  2. 

ments,  lis  pendenSf  Crown  debts,  executions  and  annuities  have  been  — - 

transferred  from  the  Central  Office  to  the  Office  of  Land  Registry.  SwrcAei, 

And  see,  as  to  Middlesex  Deeds,  Land  Registry  (Middlesex  Deeds) 
Act,  1891,  Sched.  1,  r.  11.  As  regards  official  searches  in  respect  of 
registered  land,  see  L.  T.  R.,  1903,  rr.  289, 293. 

(2.)  Thereupon  the  proper  ofiBcer  shall  diligently  make 
the  search  required^  and  shall  make  and  file  in  the  office 
a  certificate  setting  forth  the  result  thereof;  and  office 
copies  of  that  certificate  shall  be  issued  on  requisition, 
and  an  office  copy  shall  be  evidence  of  the  certificate. 

(3.)  In  faTOur  of  a  purchaser,  as  against  persons  in* 
terested  under  or  in  respect  of  judgments,  deeds,  or  other 
matters  or  documents  whereof  entries  are  required  or 
allowed  as  aforesaid,  the  certificate,  according  to  the 
tenour  thereof,  shall  be  conclusive,  affirmatively  or 
negatively,  as  the  case  may  be. 

See  definition  of  purchaser,  s.  1  (4),  (ii.). 

(4.)  Every  requisition  under  this  section  shall  be  in 
writing,  signed  by  the  person  making  the  same,  specify-* 
ing  the  name  against  which  he  desires  search  to  be  made, 
or  in  relation  to  which  he  requires  an  office  copy  certifi« 
cate  of  result  of  search,  and  other  sufficient  particulars ; 
and  the  person  making  any  such  requisition  shall  not  be 
entitled  to  a  search,  or  an  office  copy  certificate,  until  he 
has  satisfied  the  proper  officer  that  the  same  is.  required 
for  the  purposes  of  this  section. 

(5.)  General  Eules  shall  be  made  for  purposes  of  this 
section,  prescribing  forms  and  contents  of  requisitions 
and  certificates,  and  regulating  the  practice  of  the  office, 
and  prescribing,  with  the  concurrence  of  the  Gommis" 
sioners  of  Her  Majesty's  Treasury,  the  fees  to  be  taken 
therein;  which  rules  shall  be  deemed  Bules  of  Court 
within  section  seventeen  of  the  Appellate  Jurisdiction  39  &  40  Vjct. 
Act,  1876,  as  altered  by  section  nineteen  of  the  Supreme  ^:^^\^ «..  ^ 

-,     '        i.    T    T  A         ^rtrt^  I  1  1  44  &  45  Vict, 

Court  of  J  udicature  Act,  1881,  and  may  be  made,  at  any  c  6S. 
time  after  the  passing  of  this  Act,  to  take  effect  on  or 
after  the  commencement  of  this  Act. 

See  the  rules  under  this  s.,  Ch.  V.,  inf. 
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SS,  2,  3.  The  words  in  italics  were  repealed  by  the  Statute  Law  Bevlsioii 

Act,  1898. 

Secaxhe$, 

■« —  (6.)  If  any  officer^  clerk,  or  person  employed  in  the 

office  commitSi  or  is  party  or  privy  to,  any  act  of  fraud 
or  collosion,  or  is  wilfully  negligent,  in  the  making  of 
or  otherwise  in  relation  to  any  certificate  or  office  copy 
under  this  section,  he  shall  be  guilty  of  a  misdemeanour. 

(7.)  Nothing  in  this  section  or  in  any  Bale  made 
thereunder  shall  take  away,  abridge,  or  prejudicially 
affect  any  right  which  any  person  may  have  indepen* 
dently  of  this  section  to  make  any  search  in  the  office ; 
and  every  such  search  may  be  made  as  if  this  section  or 
any  such  Bule  had  not  been  enacted  or  made. 

(8.)  Where  a  solicitor  obtains  an  office  copy  certificate 
of  result  of  search  under  this  section,  he  shall  not  be 
answerable  in  respect  of  any  loss  that  may  arise  from 
error  in  the  certificate. 

(9.)  Where  the  solicitor  is  acting  for  trustees,  execu- 
tors, agents,  or  other  persons  in  a  fiduciary  position, 
those  persons  also  shall  not  be  so  answerable. 

(10.)  Where  such  persons  obtain  such  an  office  copy 

without  a  solicitor,  they  shall  also  be  protected  in  like 

manner. 

s&4Win.  4,      (11.)  Nothing  in  this  section  applies  to  deeds  inrolled 

^  ^^'  under  the  Fines  and  Recoveries  Act,  or  under  any  other 

Act,  or  under  any  statutory  Rule. 

See  now  R.  S.  C,  1883,  0.  61  r.  23, 

(12.)  This  section  does  not  extend  to  Ireland, 

Notice,  Notice. 

Restriction  on       3. — (1.)  A  purchaser  shall  not  be  prejudically  affected 

by  notice  of  any  instrument,  fact,  or  thing,  unless — 

(i.)  It  is  within  his  own  knowledge,  or  would  have 

come  to  his  knowledge  if  such  inquiries  and 

inspections  had  been  made  as  ought  reasonably 

to  have  been  made  by  him ;  or 

(ii.)  In  the  same  transaction  with  respect  to  which  a 


constructive 
notice. 
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question  of  notice  to  the  purchaser  arises^  it  has       .s.  3. 
come  to  the  knowledge  of  hb  counsel,  as  such,      y^^ 

or  of  his  solicitor,  or  other  agent,  as  such,  or        

would  have  come  to  the  knowledge  of  his  soli* 
oitor,  or  other  agent,  as  such,  if  such  inquiries 
and  inspections  bad  been  made  as  ought  reason- 
ably  to  have  been  made  by  the  solicitor  or  other 
agent 

"The  law  as  to  notice  now  depends  upon  this  s./*  per  Cozens- 

Hardy,  J.,  in  Eunt  y.  Luck,  1902, 1  Cb.  428,  430;  and  see  Molyneux 

V.  Hawtrey,  1903,  2  K.  B.  487,  496,  497. 
"  If  such  inquiries,  &c.*'    See  Qainsborough  y.  Watcomhe  Co,,  53  Reasonable 

L.  T.  116 ;  Bailey  v.  Barnes,  1894,  1  Ch.  25 ;  Taylor  v.  London  <fc  inqwries. 

County  Bank,  1901,  2  Ch.  231 ;    Be  Alms  Corn  Charity,  ih.  750 ; 

Hunt  V.  Luck,  sup, ;  Eolloway  Brothers,  Ltd.  v.  EUl,  1902, 2  Ch.  612, 

620;  Bowell  v.  Satchell,  1903, 2  Ch.  212, 221 ;  BatemanY.  Hunt,  1904, 

fe  K.B.,  530,  640;   and  c/.  -Re  A.  W.  Hall  &  Co.,  37  Cb.  D.  712; 

English  &c.  Company  v.  Brunion,  1892,  2  Q.  B.  1 :  ih.  700, 
The  occupation  of  land  by  a  tenant  does  not  affect  a  purchaser  Occnpation  by 

with  constnictive  notice  of  the  lessor's  title  or  rights :  Hunt  v.  tenant. 

Luck,  sup. 
''  In   the  same  transaction ; "    these  words  prevent  constructive  Notice  to 

notice  under  such  circumstances  as  those  in  Hargreaves  v.  Bothtvell,  solicitor. 

1  Keen,  154;  see  Be  Cousins,  31  Ch.  D,  671;  Taylor  v,  London  di 
County  Bank,  sup, 
A  purchaser  cannot  avoid  constructive  notice  by  omitting  to  in-  Omission  to 

vestigate    the   title,  even  though  the  law  under  an  open  contract  make  inqniries. 

precludes  investigation  :  Batman  v.  Harland,  17  Cb.  D.  363 ;  Dunning 

V.  K  of  Gainsborough,  W.  N.,  1885, 110 ;  Be  Cox  &  Neve,  1891, 2  Ch. 

109 ;  Bailey  v.  Barnes,  sup. ;  Imray  v.  Oakshette,  1897,  2  Q.  B.  218 ; 

nor  by  omitting  to  require  production  of  the  deeds  :  Oliver  v.  Hinton, 

1899,  2  Ch.  264 ;  Berwick  v.  Frice,  1905, 1  Ch.  632.    Under  subs.  2 

there  will  be  the  same  equitable  remedy  by  injunction  as  before  the  Act. 

(2.)  This  section  shall  not  exempt  a  purchaser  from 
any  liability  under^  or  any  obligation  to  perform  or 
observe,  any  covenant,  condition,  provision,  or  restriction 
contained  in  any  instrument  under  which  his  title  is 
derived,  mediately  or  immediately ;  and  such  liability  or 
obligation  may  be  enforced  in  the  same  manner  and  to 
the  same  extent  as  if  this  section  had  not  been  enacted. 

The  effect  of  this  subs,  seems  to  be  that  a  purchaser  of  the  fee  Purchaser 
simple  will  be  bound  by  provisions  in  any  deed  forming  part  of  the  "*'"*  inqnire. 


Noik>8. 
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S.  3.  title  unless  he  escapes  as  a  purchaser  without  notice.  The  cases  in 
the  last  note  show  that  he  will  not  so  escape  if  he  knows,  or  ought  to 
know,  of  the  deed,  though  he  may  not  know  its  contents ;  and  see 
Englitik  Ac,  Co.  v.  Brunton,  1892, 2  Q.  B.  700,  which  suggests  (pp.  708, 
71^14)  a  distinction  hetween  the  purchase  of  land  and  that  of 
personal  property,  and  also  takes  a  distinction  between  documents 
which  must,  and  those  which  may  or  may  not,  relate  to  the 
subject-matter,  and  decides  that  mere  knowledge  of  the  existence 
of  the  latter  does  not  necessarily  amount  to  constructive  notice  of 
their  contents.  If  the  title  is  furnished  on  an  open  contract,  and 
commences  with  a  dee4  of  the  proper  kind  forty  years  old,  having 
no  recitals,  he  is  bound,  under  the  Y.  &  P.  A.,  s.  1,  to  accept  this,  and 
takes,  it  is  conceived,  without  notice  of  any  prior  deed.  If  that  deed 
recites  prior  deeds,  and  the  recitals  throw  any  suspicion  on  the  title, 
it  would  seem  that  the  commencement  of  the  title  is  not  carried  back 
to  **  the  time  prescribed  by  law  for  commencement  of  title  '*  (see  G.  A., 
8.  3  (3),  and  note  thereon,  sup,),  and  that  the  purchaser  is  not  pre* 
vented  by  either  of  the  last-mentioned  ss.  from  requiring  the  earlier 
title,  and  is  fixed  with  notice  of  it  if  he  does  not  inquire,  or,  on  inquiry, 
does  not  get  satisfactory  explanation. 

Where,  by  contract  between  the  parties,  the  time  for  commence- 
ment of  title  is  **  stipulated  "  (see  G.  A.,  s.  3  (3)  ),  but  if  left  as  "  pre- 
scribed by  law,**  would  have  extended  over  a  stage  in  the  title 
disclosing  some  defect,  there  the  purchaser  must  take  the  consequences 
of  contracting  himself  out  of  the  right  to  travel  through  that  stage : 
Be  Cox  &  Neve,  1891,  2  Gh.  109;  Re  Nishei  &  Fotts,  1905, 
1  Gh.  391. 

As  regards  s.  3,  subss.  1  and  2,  of  the  G.  A.,  the  title  would  not 
be  in  the  possession  of  the  vendor,  and  it  is  open  to  the  purchaser  to 
apply  for  it  at  his  own  expense.  If  he  does  not,  this  subs,  prevents 
his  gaining  any  assistance  from  this  s.  If  he  does  all  he  can  to 
obtain  production  and  fails,  it  is  conceived  he  is,  under  this  s.,  free 
from  constructive  notice  of  what  is  not  disclosed.  So  also  a  lessee 
gains  no  benefit  by  this  s.  if  he  does  not  inquire  into  his  landlord's 
title.  Also  a  sub-lessee  will,  under  this  subs.,  take  subject  to  all  the 
provisions  of  the  superior  lease,  even  though  his  lessor  should  show  a 
title  and  profess  to  lease  as  freeholder.  The  leasehold  interest  is  bound 
legally  and  not  merely  equitably,  and  purchase  for  value  without 
notice  is  no  defence. 

(3.)  A  purchaser  shall  not  by  reason  of  anything  in 
this  section  be  affected  by  notice  in  any  case  where  he 
would  not  have  been  so  affected  if  this  section  had  not 
been  enacted. 

(4)  This  section  applies  to  purchases  made  either 
before  or  after  the  commencement  of  this  Act;  save 
thatf  where  an  action  is  pending  at  the  commencement 
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of  this  Aet,  the  rights  of  the  parties  shall  not  he  affected  ss.  3, 4, 5, 6. 
by  this  section.  j^. 

The  words  in  italics  were  repealed  by  the  Statute  Law  Revision         """ 
Act,  1898. 

Leases.  ztatet, 

4. — (1.)  Where  a  lease  is  made  under  a  power  con-  Contnet  for 
tained  in  a  settlement,  will,  Act  of  Parliament,  or  other  ofJi^ietS^kaiw. 
instrument,  any  preliminary  contract  for  or  relating  to 
the  lease  shall  not,  for  the  purpose  of  the  deduction  of 
title  to  an  intended  assign,  form  part  of  the  title,  or 
evidence  of  the  title,  to  the  lease. 

(2.)  This  section  applies  to  leases  made  either  before 
or  after  the  commencement  of  this  Act. 

The  effect  of  this  s.  is  to  prevent  a  purchaser  of  the  lease  after  it  is  Effect  of  s.  i 
granted,  requiring  as  part  of  his  title  an  abstract  and  production  of 
the  contract  under  which  it  was  granted ;  thus  placing  the  contract  in 
the  same  position  as  a  document  showing  the  freeholder's  title  under 
V.  &  P.  A.,  s.  2. 

Separate  Trustees.  Separate 

ifwUes. 

5. — (1.)  On  an  appointment  of  new  trustees,  a  separate        

set  of  trustees  may  he  appointed  for  any  part  of  the  trust  of^fw^eeti 
property  held  on  trusts  distinct  from  those  relating  to  any  «/  irustees,  . 
other  part  or  parts  of  the  trust  property  ;  or^  if  only  one 
trustee  was  originally  appointed,  then  one  separate  trustee 
may  he  appoirded  for  the  first-mentioned  part. 

(2.)  This  section  applies  to  trusts  created  either  hefore  or 
after  the  commencement  of  this  Act 

This  8.  was  amended  by  s.  6  of  C.  A.,  1892  ;  and,  with  the  amending 
8.,  repealed  by  the  T.  A.,  s.  10  of  that  Act  taking  their  place. 

See,  on  this  s^  Be  Faine,  28  Ch.  D.  725 ;  He  QregBon,  34  ih.  209 ; 
Be  Eetherington,  ib.  211 ;  Savile  v.  Couper,  36  ib.  520 ;  Re  Moss,  37 
ib.  513 ;  and  note  that,  where  orders  were  made,  they  were  under  the 
T.  A.'s :  see  also  i?e  2^'eshity  19  L.  R.  Ir.  509. 


Powers.  Powers. 

6* — (!•)  A  person  to  whom  any  power,  whether  coupled  DtscUimer  of 
with  an  interest  or  not,  is  given,  may,  by  deed,  disclaim  t^^l^f 
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ss.  6, 7.     the  power ;  and,  after  disolaimer,  shall  not  be  capable  of 
j>ou)ers,   ^  exercising  or  joining  in  the  exercise  of  the  power. 

(2.)  On  such  disclaimer,  the  power  may  be  exercised 

by  the  other  or  others,  or  the  survivors  or  survivor  of 
the  others,  of  the  persons  to  whom  the  power  is  given, 
unless  the  contrary  is  expressed  in  the  instrjument 
creating  the  power. 

(3.)  This  section  applies  to  powers  created  by  instru- 
ments  coming  into  operation  either  before  or  after  the 
commencement  of  this  Act. 

«*  By  trustee*."  j^  ^\\[  ^q  observed  that  the  marginal  note  applies  to  disclaimer  by 
trustees  only ;  but  the  words  of  the  s.  are  unlimited,  and  the  marginal 
note  cannot  limit  them  :  see  A.  Q,  v.  G.E.JR,  Co,^  11  Ch.  D.  449,  at 
pp.  460-1,  465. 

C.  A.,  s.  52,  enables  the  release  of  a  power  whether  coupled  with  an 
interest  or  not  (unless  it  is  coupled  with  a  duty),  thereby  extinguish- 
ing it,  so  that  several  trustees  concurring  can  absolutely  preclude 
themselves  from  ever  exercising  the  power,  but  it  does  not  enable  one 
trustee  alone  to  disclaim  as  he  could  die  claim  a  trust  estate,  so  as  to 
vest  the  power  in  the  other  trustees.  This  s.  puts  disclaimer  of  a 
power  on  the  fame  footing  as  disclaimer  of  an  estate :  see  Sugd. 
Powers,  50,  8th  ed. ;  Re  Fisher  A  Easlett,  ]  3  L.  R.  Jr.  516.  A 
trustee  cannot  disclaim  a  power,  coupled  with  a  duty,  so  as  to  vest 
it  in  his  co-trustees,  while  he  continues  a  trustee  for  other  purposes : 
Be  Eyre,  49  L.  T.  N.  S.  259. 

It  would  seem  this  s.  applies  to  the  case  of  the  joint  powers  given 
to  husband  and  wife  in  an  ordinary  marriage  settlement,  where  the 
husband  disclaims,  unless  it  is  a  power  coupled  with  a  duty  (see  note 
to  s.  52  of  the  C.  A.),  or  unless  it  were  held  that  they,  as  parties  to 
the  settlement,  have  accepted  the  powers  and  so  cannot  disclaim ;  see 
Burnahy  v.  Baillie,  42  Ch.  D.  282,  301. 

S.  L.  A.  As  to  disclaimer  of  powers  under  the  S.  L.  A.'s,  1882  to  1890|  see 

poweri.  s.  L.  A.,  s.  50,  n. 


Disclatmer  of 
powers. 


Married 
WonwA. 


Married  Women, 


7, — (1.)  In  section  seventy-nine    of   the  Fines  and 

menrofde^'s  Becoveries  Act,  and  section  seyenty  of  the  Fines  and 
by  married      Recoveries  (Ireland)  Act,  there  shall,  by  virtue  of  this 

women.  *      ^ 

Act,  be  substituted  for  the  words  ''  two  of  the  perpetual 
commissionersi  or  two  special  commissioners/'  the  words 
''one  of  the  perpetual  commissioners,  or  one  special 
commissioner ; "  and  in  section  eighty-three  of  the  Fines 
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and  Becoyeries  Act,  and  in  section  seventy-four  of  the        S.  7. 
Fines  and  Becoveries  (Ireland)  Act^  there  shall  by  virtue      j^aiir^ 
of  this  Act,  be  substituted  for  the  word  "persons"  the     t^*'''"^- 
word  "person/*  and  for  the  word  "commissioners"  the 
words  "  a  commissioner ; "  and  all  other  provisions  of 
those  Acts,  and  all  other  enactments  having  reference 
in  any  manner  to  the  sections  aforesaid,  shall  be  read 
and  have  effect  accordingly. 

'*  Other  enactments,''  e.g.  Malins'  Act,  20  &  21  Vict.  c.  67. 

(2.)  Where  the  memorandum  of  acknowledgment  by 
a  married  woman  of  a  deed  purports  to  be  signed  by 
a  person  authorized  to  take  the  acknowledgment,  the 
deed  shall,  as  regards  the  execution  thereof  by  the 
married  woman,  take  effect  at  the  time  of  acknowledg- 
ment, and  shall  be  conclusively  taken  to  have  been  duly 
acknowledged. 

S.  84  of  the  English  Fines  and  Becoyeries  Act  as  amended,  is  set 
out  after  the  schedule  to  this  Act.  The  new  form  of  memorandum  is 
giyen  in  K.  S.  C.  of  December,  1882,  in  the  next  chapter. 

The  effect  of  this  s.  (indading  the  repeal  therein)  is :  y>a^  ^   t    » 

1.  To  snhstitute  one  perpetual  or  special  commissioner  in  place 

of  two. 

2.  To  make  a  memorandum  of  acknowledgment  indorsed  on  the 

deed  sufficient,  without  any  separate  certificate  to  be  filed. 

But  under  the  M.  W.  P.  A.  every  woman  married  after  1882,  and  ^^^  ^f 
every  other  married  woman,  as  to  property  acquired  after  that  year,  M.  W.  P.  A 
i»--except  where  she  is  a  trustee — in  the  position  of  a  feme  sole,  and 
can  convey  without  any  acknowledgment :  He  Drummond  &  Davie^ 
1891, 1  Ch.  624. 

See  the  effect  of  a  married  woman's  acknowledgment  and  separate 
examination  discussed  in  Tennent  v.  Welch^  37  Ch.  D.  622,  and  in 
Cdhill  V.  (7.,  8  A.  C.  420,  428,  441 ;  and  with  reference  to  a  declara- 
tion of  trust,  see  Carter  v.  (7.,  1896, 1  Ch.  62. 

(3.)  A  deed  acknowledged  before  or  after  the  oom^ 
mencement  of  this  Act  by  a  married  woman,  before  a 
jadge  of  the  High  Court  of  Justice  in  England  or  Ireland, 
or  before  a  judge  of  a  county  court  in  England,  or  before 
a  chairman  in  Ireland,  or  before  a  perpetual  commis- 
sioner or  a  special  commissioner,  shall  not  be  impeached 
or  impeachable  by  reason  only  that  such  judge,  chairman. 
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S.  7.  or  commissioner  was  interested  or  concerned  either  as  a 
j^T^  p&rtjy  or  as  solicitor,  or  clerk  to  the  solicitor  for  one  of 
Wimen.  the  parties,  or  otherwise,  in  the  transaction  giving  occa- 
sion  for  the  acknowledgment ;  and  General  Rales  shall  be 
made  for  preventing  any  person  interested  or  concerned 
as  aforesaid  from  taking  an  acknowledgment;  bat  no 
sach  Bale  shall  make  invalid  any  acknowledgment ;  and 
those  Bales  shall  as  regards  England,  be  deemed  Bales 

39  &  40  Vict,  of  Coart  within  section  seventeen  of  the  Appellate  Juris- 
c.  59.  diction  Act,  1876,  as  altered  by  section  nineteen  of  the 
44  &  45  Vict.  Sapreme  Coart  of  Jadicatare  Act,  1881,  and  shall,  as 
c.  68.  regards  Ireland,  be  deemed  Bales  of  Coart  within  the 

40  &  41  Vict.  Sapreme  Court  of  Jadicatare  Act  (Ireland),  1877,  and 
*^'  ^7-  may  he  made  o/ccordingly^  for  England  and  Ireland  re- 
spectively^ (U  any  time  after  the  passing  of  this  Act,  to  take 
effect  on  or  after  the  commencement  of  this  Act. 

See,  for  rules  under  this  subs.,  the  next  chapter. 

(4.)  The  enactments  described  in  the  schedule  to  this  Act 
are  herd)y  repealed. 

(5.)  ITie  foregoing  provisions  of  this  section,  including 
the  repeal  therein,  apjoiy  only  to  the  execution  of  deeds  by 
married  women  after  the  commencement  of  this  Act. 

(6.)  Notwithstanding  the  repeal  or  any  other  thing  in 
this  section,  the  certificate,  if  not  lodged  before  the  com- 
mencement of  this  Act,  of  the  taking  of  an  acknowledg- 
ment by  a  married  woman  of  a  deed  executed  before  the 
commencement  of  this  Act,  with  any  affidavit  relating 
thereto,  shall  be  lodged,  examined,  and  filed  in  the  like 
manner,  and  with  the  like  effects  and  conseqnences  as  if 
this  section  had  not  been  enacted. 

(7.)  There  shall  continae  to  be  kept  in  the  proper 
office  of  the  Sapreme  Coart  of  Jadicatare  an  index  to 
all  certificates  of  acknowledgments  of  deeds  by  married 
women  lodged  therein,  before  or  after  the  commence- 
ment of  this  Aot>  containing  the  names  of  the  married 
women  and  their  hasbands,  alphabetically  arranged,  and 
the  dates  of  the  certificates  and  of  the  deeds  to  which 
they  respectively   relate,  and   other  particnlars  found 
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convenient;  and  every  such  certificate  lodged  after  the 
commencement  of  this  Act  shall  be  entered  in  the  index 
as  soon  as  may  be  after  the  certificate  is  filed. 

(8.)  An  ofllce  copy  of  any  snch  certificate  filed  before 
or  after  the  commencement  of  this  Act  shall  be  delivered 
to  any  person  applying  for  the  same;  and  every  sach 
office  copy  shall  be  received  as  evidence  of  the  acknow* 
lodgment  of  the  deed  to  which  the  certificate  refers. 

The  words  and  subss.  in  italics  were  repealed  by  the  Statute  Law 
BeyisioD  Act,  1898. 

See  form  of  requisition  for  an  official  search  for  certificates  of  ac- 
knowledgments, B.  S.  C.  of  December,  1882,  in  the  next  chapter. 

Subs.  3  applies  to  deeds  acknowledged  before  or  after  the  end  of 
1882,  and  subs.  5  applies  to  the  execution  of  deeds  after  1882.  So 
far  as  regards  the  interest  of  the  person  since  the  Act,  or  of  either  of 
the  persons  before  the  Act,  taking  an  acknowledgment,  the  deed  is 
unimpeachable,  whether  executed  before  or  after  1882.  But  so  far  as 
regards  the  manner  of  acknowledgment,  the  Act  applies  only  to  deeds 
executed  after  1882. 

Certificates  lodged  after  the  commencement  of  the  Act  and  referred 
to  in  subs.  7,  necessarily  mean  the  certificates  of  acknowledgments 
taken  but  not  lodged  before  the  Act :  see  tbe  repealed  ss.  of  the  Fines 
and  Beooveries  Act  in  the  schedule.  An  index  of  certificates  of 
acknowledgment  has  still  to  be  kept,  to  enable  searches  in  regard  to 
deeds  executed  before  the  Act. 

As  to  examioations  of  married  women  for  purposes  of  the  L.  T.  A.'s : 
see  L.  T.  B.  1903,  338-340. 


SS.  7,  8. 

2£ctrriea 
Waaym, 


Powers  of  Attorney*  Powen  of 

Attorney, 

8, — (1.)  If  a  power  of  attorney,  given  for  v^^^^^^®  EffectoT"  wer 
consideration,  is  in  the  instrument  creating  the  power  of  attorney,  for 
expressed  to  be  irrevocable,  then,  in  favour  of  a  piir' ISl^Jiu w  * 

chaser —  irreyocable. 

(i.)  The  power  shall  not  be  revoked  at  any  time,  either 
by  anything  done  by  the  donor  of  the  power 
without  the  concurrence  of  the  donee  of  the 
power,  or  by  the  death,  marriage,  lunacy,  un- 
soundness of  mind,  or  bankruptcy  of  the  donor 
of  the  power ;  and 

(ii.)  Any  act  done  at  any  time  by  the  donee  of  the 
power,  in  pursuance  of  the  power,  shall  be  as 
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^'^-  valid  as  if  anything  done  by  the  donor  of  the 

Pow9r9  0/  power  without  the  concurrence  of  the  donee  of 

Attorney.  the  power,  or  the  death,  marriage,  lunacy,  un- 

soundness of  mind,  or  bankruptcy  of  the  donor 
of  the  power,  had  not  been  done  or  happened  ; 
and 
(iii.)  Neither  the  donee  of  the  power  nor  the  purchased 
shall  at  any  time  be  prejudicially  affected  by 
notice  of  anything  done  by  the  donor  of  the 
power,  without  the  concurrence  of  the  donee  of 
the  power,  or  of  the  death,  marriage,  lunacy, 
unsoundness  of  mind,  or  bankruptcy  of  the 
donor  of  the  power. 
(2.)  This  section  applies  only  to  powers  of  attorney 
created  by  instruments  executed  after  the  commence- 
ment of  this  Act. 

Powen  of  ^bis  8*  relates  only  to  powers  of  attorney  gi^en  for  value,  and 

attorney  given  enables  a  power  of  that  kind  to  take  the  place  of  an  actual  transfer,  but 
for  valae.,        |^  £g  conceived  that  the  attorney  must  be  a  person  named,  and  that  the 
power  lapses  by  his  death.    He  may,  however,  be  empowered  to  appoint 
substitutes.    A  person  desiring  to  give  a  security  may,  in  consideration 
of  the  loan,  give  an  irrevocable  power  to  transfer,  or  convey,  or  sell,  thus 
enabling  the  lender  to  realize  his  security,  if  he  so  requires.    When  the 
loan  is  repaid  the  power  may  be  cancelled,  and  a  transfer  and  re-transfer 
are  thus  avoided.    The  person  taking  the  power  must  use  all  the  same 
precautions  as  if  he  had  taken  an  actual  transfer,  so  as  to  prevent 
another  transferee  taking  without  notice.    In  the  case  of  land,  for 
instance,  he  must  obtain  the  deeds. 
Winding-up  of      <<  Bankruptcy "  includes  proceedings  for  winding-up  a  Company 
Company.         ^g^^  jj^  q^  q^  ^^  ^  2  (xv.)  ),    Apart  from  this  s.  notice  of  windiDg-up 
proceedings  is  of  itself  revocation  of  a  power  of  attorney  gi?en  by  a 
Company — at  all  events  where  the  winding-up  is  by  the  Court,  or 
under  its  supervisiou,  and  where  it  is  proposed  to  make  any  disposition, 
under  the  power,  of  the  Company*s  property  :  see  s.  153  of  the  Com 
panics  Act,  1862,  and  Re  Oriental  Bank,  28  Ch.  D.  634, 640.  The  result 
may  be  different  in  a  voluntary  winding-up  (see  ss.  131, 133,  and  J3«re 
Purchase  Furnishing  Co,  v.  Richms,  20  Q.  B.  D.  387). 
Trustees.  It  may  be  questioned  whether  a  trustee,  who,  in  special  cases,  may 

act  by  attorney  (see  Re  Bellamy  A  Metropolitan  Board  of  Works, 
24  Ch.  D.  387,  400,  403-4 ;  Re  Eetling  &  Merton,  1893,  3  Ch.  269, 
280),  is  entitled  to  give  an  irrevocable  power  under  this  or  the  follow- 
ing s.  The  power  is  fairly  workable  \mder  C.  A.,  s.  47 ;  and  to  make 
it  irrevocable  paraly2es  the  trustee's  discretion* 
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9. — (1.)  If  a  power  of  attorney,  whether  given  for        S.  9. 
valuable  consideration  or    not,  is    in    the    instrument     Powers  of 
creating   the  power  expressed  to  be  irrevocable  for  a     ^^jorncy- 
fixed  time  therein  specified,  not  exceeding  one  year  g^j.^^^  ^,f  j^^^^.^ 
from  the  date  of  the  instrument,  then,  in  favour  of  a  ©f  attorney, 

,  for  value  or 

purchaser —  not,  made 

(i.)  The  power  shall  not  be  revoked,  for  and  during  j["T^g^  ^^' 
that  fixed  time,  either  by  anything  done  by  the 
donor  of  the  power  without  the  concurrence  of 
the    donee  of   the    power,  or  by  the   death, 
marriage,    lunacy,    unsoundness    of   mind,    or 
bankruptcy  of  the  donor  of  the  power ;  and 
(ii.)  Any  act  done  within  that  fixed  time,  by  the  donee 
of  the  power,  in  pursuance  of  the  power,  shall 
be  as  valid  as  if  anything  done  by  the  donor  of 
the  power  without  the  concurrence  of  the  donee 
of  the  power,  or  the  death,  marriage,  lunacy, 
unsoundness  of  mind,   or  bankruptcy  of  the 
donor  of  the  power,   had   not  been  done  or 
happened;  and 
(iii.)  Neither  the  donee  of  the  power,  nor  the  purchaser, 
shall  at  any  time  be  prejudicially  affected  by 
notice  either  during  or  after  that  fixed  time  of 
anything  done  by  the  donor  of  the  power  during 
that  fixed  time,  without  the  concurrence  of  the 
donee  of  the  power,  or  of  the  death,  marriage, 
lunacy,  unsoundness  of  mind,  or  bankruptcy  of 
the  donor  of  the  power  within  that  fixed  time. 
(2.)  This  section  applies  only  to  powers  of  attorney 
created  by  instruments  executed  after  the  commence- 
ment of  this  Act 

This  s.  includes  powers  of  attorney  not  given  for  value,  as,  for  Power  of 
instance,  where  a  person  going  abroad  desires  to  give  a  power  to  sell  attorney  not 
property.    The  main  difficulty  hitherto  has  been  that  in  order  to  make  S^"!.^^  ^^^ 
a  complete  title  it  was  necessary  to  ascertain  that  the  principal  was 
living  when  the  transfer  under  the  power  was  made.    In  order  to 
avoid  this,  the  only  course  was  to  make  an  actual  transfer  on  trust  for 
sale.    If  no  sale  was  made,  a  re-transfer  became  necessary,  thus  in  the 
case  of  land  putting  two  deeds  on  the  title.    This  s.  and  s.  8  are 
supplementary  to  G.  A.,  ss.  4G,  47. 
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SS.  9,  10. 

Powers  of 
AUomey. 

Execution  bj 
attorney. 


Though  not  necessary  aince  the  C.  A.»  s.  46,  it  is  usual  and  proper 
that  the  attorney  should  sign  the  principars  name  and  express  tho 
deed  to  be  signed,  sealed,  and  delivered  by  the  attorney,  naming  him. 
The  principal  is  named  and  described  amongst  the  parties  as  if  ho 
himself  executed,  and  no  other  reference  is  made  to  the  attorney  or 
the  power,  except  in  tho  signature  and  attestation  <  clause  (see  as  to 
execution  by  an  attorney,  Coombes*  Case,  5  (Pt.  ix.)  Co.  llep.  77a; 
Frontin  v.  Small,  2  Lord  Raym.  1418 ;  Wilks  v.  Back,  2  East,  142  ; 
also  Lawrie  v.  Lees,  14  Ch.  D.  249,  7  A.  C.  19,  where,  though  the 
attorneys  executed  in  their  own  names,  the  inference  was  that  they 
did  so  on  behalf  of  their  principal :  7  A.  C.  28,  per  Lord  Penzance.) 


Executory 
Limitations, 

Restriction  on 

executory 

limitations. 


Executory 
limitations 
Ajwimilated  to 
strict  settle- 
ment. 


Executory  LimitcUions. 

10« — (1.)  Where  there  is  a  person  entitled  to  land 
for  an  estate  in  fee,  or  for  a  term  of  years  absolute  or 
determinable  on  life,  or  for  a  term  of  life,  with  an  execu- 
tory limitation  over  on  default  or  failure  of  all  or  any  of 
his  issue,  whether  within  or  at  any  specified  period  or 
time  or  not,  that  executory  limitation  shall  be  or  become 
void  and  incapable  of  taking  eflfect,  if  and  as  soon  as 
there  is  living  any  issue  who  has  attained  the  age  of 
twenty-one  years,  of  the  class  on  default  or  failure 
whereof  the  limitation  over  was  to  take  e£fect. 

(2.)  This  section  applies  only  where  the  executory 
limitation  is  contained  in  an  instrument  coming  into 
operation  after  the  commencement  of  this  Act. 

An  executory  limitation  generally  prevented  alienation  for  a  longer 
period  than  an  ordinary  strict  settlement.  Thus  under  a  devise  *'  to 
A.  in  fee  simple,  and  if  he  die  without  issue  living  at  his  death  to  B. 
in  fee  simple  "  with  farther  limitations  over  of  the  same  kind,,  it  was 
necessary  that  all  the  persons  named  should  concur  in  a  sale,  whereas 
in  case  of  an  ordinary  strict  settlement  on  the  several  persons  named 
and  their  issue,  A.  with  his  son,  when  of  age,  can  bar  the  entail  and 
sell.  This  s.  enables  A.  alone  to  sell  when  any  child  or  other  issue  of 
his  attains  twenty-one.  The  limitations  over  becoming  barred  in  the 
same  event  in  which  the  entail  under  a  strict  settlement  could  be 
barred.  The  s.  gives  no  estate  to  the  issue,  but  simply  gives  A.  in  his 
lifetime,  when  a  child  or  other  issue  of  his  attains  twenty-one,  the 
same  complete  power  of  disposition  as  independently  of  the  Act  ho 
would  acquire  at  his  death  if  a  child  or  other  issue  of  his  were  then 
living. 

This  8.  applies  in  the  case  of  a  gift  oyer  on  death  without  children. 
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if  these  words  are  construed  to  mean  "without  leaving  children"  :  SS.  10, 11, 12, 
Re  Booth,  1900, 1  Ch.  768.  13. 

This  s.  only  applies  to  an  estate  in  fee  or  for  life,  or  a  term  of  years     ^  'I^oru 
absolute  or  determinable  with  life.  Limitations, 


Long  Ternu.  Long  Terms. 

II.  Section  sixty-five  of  the  Conveyancing  Act  of  1881  Amendment  of 
shall  apply  to  and  include,  and  shall  be  deemed  to  have  yespe^fnglong 
always  applied  to  and  included,  every  such  term  as  in  terms, 
that  section  mentioned,  whether  having  as  the  immediate 
reversion  thereon  the  freehold  or  not ;  but  not — 

(i.)  Any  term  liable  to  be  determined  by  re-entry  for 

condition  broken ;  or 
(ii.)  Any  term  created  by  sub-demise  out  of  a  superior 
term,  itself  incapable  of  being  enlarged  into  a 
fee  simple. 


•  I 


See  notes  on  C.  A.,  s.  65. 

Mortgages.  Mortgages, 

12.  The  right  of  the  mortgagor,  under  section  fifteen  Reconveyance 
of  the  Conveyancing  Act  of  1881,  to  require  a  mortgagee,  ^°  mortgage. 
instead  of  re-conveying,  to  assign  the  mortgage  debt 
and  convey  the  mortgaged  property  to  a  third  person, 
shall  belong  to  and  be  capable  of  being  enforced  by  each 
incumbrancer,  or  by  the  mortgagor,  notwithstanding  any 
intermediate  incumbrance;  but  a  requisition  of  an  in- 
cumbrancer shall  prevail  over  a  requisition  of  the  mort- 
gagor, and,  as  between  incumbrancers,  a  requisition  of 
a  prior  incumbrancer  shall  prevail  over  a  requisition  of  a 
subsequent  incumbrancer. 

See  notes  on  C.  A.,  s.  15. 

Saving.  Saving. 

13«   Tlie  repeal  by  this  Act  of  any  enactment  shall  not  ^strictum  on 
affect  any  right  accrued  or  ohligation  incurred  thereunder  ^a^^  "* 
hefore  the  commericeinent  of  this  Act;  nor  shall  the  same 

m2 
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s.  13.  affect  the  validity  or  invalidity,  or  any  operation,  effect,  or 
Saving.      consequcnce,  of  any  instrument  executed  or  made,  or  of 

anything  done  or  suffered,  hefore  the  commencement  of  this 

Act ;  nor  shall  the  same  affect  any  action,  proceeding, 
or  thing  then  pending  or  uncompleted;  and  every  such 
action,  proceeding,  and  thing  may  be  carried  on  and 
completed  as  if  there  had  been  no  such  repeal  in  this  Act. 

See  notes  on  C.  A.,  s.  71. 

This  8.  was  repealed  hy  the  Statate  Law  Kevisioa  Act,  1898, 
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SCHEDULE. 

{Bepealed  by  the  Staiuie  Law  Bsviaion  Act,  1 898.) 


Section  7  (4). 


3  &  4  Will.  4,  c.  74. 
In  part. 


4  &  5  Will.  4,  c.  92. 
In  part. 


17  &  18  Vict.  c.  75. 


41  &  42  Vict.  c.  23. 


BEPEALS. 

The  Fines  and  Ee-l .         ^  , 

A  i.       hinpart;  nameU',— 
covenes  Act     ,)     ^  "^ 

Section  eigbty-four,  from  and 
including  the  words  **  and  the 
same  judge,"  to  the  end  of  that 
section. 

Sections  eighty-five  to  eighty- 
eight,  inclusive. 

The  Fines  and  Be-^ 

coveries      (Ire-  lin  part ;  namely, — 
land)  Act     •     .J 

Section  seventy-five,  from  and 
including  the  words  *'  and  the 
same  judge,"  to  the  end  of  that 
section. 
Sections  seventy-six  to  seventy- 
nine,  inclusive.  * 

An  Act  to  remove  doubts  concerning 
the  due  acknowledgment  of  deeds 
by  married  women  in  certain  cases. 

The  Acknowledgment  of  Deeds  by 
Married  Women  (Ireland)  Act, 
1878. 


S.  84  cf  the  English  Fines  and  Hecoveries  Act  as  it  now  stands, 
consequent  on  s.  7  (1)  of  C.  A.,  1882,  and  the  above  repeal,  is  as 
follows : 

LXXXIV.  When  a  married  woman  shall  acknowledge  any  such 
deed  as  aforesaid,  the  Judge,  Master  in  Chancery,  or  Commissioner 
taking  such  acknowledgment  shall  sign  a  memorandum,  to  be  indorsed 
on  or  written  at  the  foot  or  in  the  margin  of  such  deed,  which  memo- 
randum, subject  to  any  alteration  which  may  from  time  to  time  be 
directed  by  the  Court  of  Common  Pleas,  shall  be  to  the  following 
effect :  videlicet  [tJie  form  to  be  now  used  is  given  in  B.  8.  C.  of 
December,  1882,  in  the  next  chapter. 
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CHAPTER  V. 

RULES  OP  THE  SUPREME  COURT  UNDER  THE  FINES 
AND  RECOVERIES  ACT  AND  THE  CONVEYANCING 
ACTS,  1881,  1882  (DECEMBER,  1882). 

SSCT.   I. 

Bttlea  under  (he  Act  for  the  Abolition  of  Fines  and  Recoveries, 
and  Section  7  ofOte  Conveyancing  Act^  1882. 

1.  No  person  authorized  or  appointed  under  the  Act  3  &  4 
Will.  4,  c.  74  (in  these  Bules  referred  to  as  the  Fines  and 
Eecoveries  Act),  to  take  the  acknowledgments  of  deeds  by 
married  women,  shall  take  any  such  acknowledgment  if  he  is 
interested  or  concerned  either  as  a  party  or  as  solicitor  or 
clerk  to  the  solicitor  for  one  of  the  parties  or  otherwise  in 
the  transaction  giving  occasion  for  the  acknowledgment. 

2.  Before  a  Commissioner  shall  receive  an  acknowledgment, 
he  shall  inquire  of  the  married  woman  separately  and  apart 
from  her  husband  and  from  the  solicitor  concerned  in  the 
transaction  whether  she  intends  to  give  up  her  interest  in  the 
estate  to  be  passed  by  the  deed  without  having  any  provision 
made  for  her ;  and  where  the  married  woman  answers  in  the 
affirmative  and  the  Commissioner  shall  have  no  reason  to 
doubt  the  truth  of  her  answer,  he  shall  proceed  to  receive 
the  acknowledgment ;  but  if  it  shall  appear  to  him  that  it  is 
intended  that  provision  is  to  be  made  for  tlie  married  woman, 
then  the  Commissioner  shall  not  take  her  acknowledgment 
until  he  is  satisfied  that  such  provision  has  been  actually 
made  by  some  deed  or  writing  produced  to  him ;  or  if  such 
provision  shall  not  have  been  actually  made  before,  then  the 
Commissioner  shall  require  the  terms  of  the  intended  pro- 
vision to  be  shortly  reduced  into  vnriting,  and  shall  verify 
the  same  by  his  signature  in  the  margin,  at  the  foot  or  at 
the  back  thereof. 

"Whether  she  intends  .  .  .  made  for  her."  As  to  validity  and 
effect  of  this  rule  :  see  Tennent  v.  Welch,  37  Ch.  D.  622  (a  case  on  an 
acknowledgment  under  the  old  rules  of  1834),  at  pp.  629-30,  632-3, 
635-6. 
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3.  The  memorandum  to  be  endorsed  on  or  written  at  the 
foot  or  in  the  margin  of  a  deed  acknowledged  by  a  married 
woman  shall  be  in  the  following  form  in  lien  of  the  form  set 
forth  in  section  84  of  the  Fines  and  Becoveries  Act : — 

"  This  deed  was  this  day  produced  before  me  and  acknow- 
ledged by  therein  named  to  be  her  act  and  deed  [or 
their  several  acts  and  deeds]  previous  to  which  acknowledg- 
ment [or  acknowledgments]  the  said  was  [or  were] 
examined  by  me  separately  and  a^mrt  from  her  husband  [or 
their  respective  husbands]  touching  her  [or  their]  knowledge 
of  the  contents  of  the  said  deed  and  her  [or  their]  consent 
thereto  and  [each  of  them]  declared  the  same  to  be  freely 
and  voluntarily  executed  by  her." 

4.  When  an  acknowledgment  is  taken  by  any  person  other 
than  a  judge,  the  following  declaration  shall  be  added  to  the 
memorandum  of  acknowledgment : — 

'*And  I  declare  that  I  am  not  interested  or  concerned 
either  as  a  party  or  as  a  solicitor  or  clerk  to  the  solicitor  for 
one  of  the  parties  or  otherwise  in  the  transaction  giving 
occasion  for  the  said  acknowledgment." 

5.  A  memorandum  of  acknowledgment  purporting  to  be 
signed  according  to  any  of  the  following  forms  shall  be 
deemed  to  be  a  memorandum  purporting  to  bo  signed  by  a 
person  authorized  to  take  the  acknowledgment : — 

(Signed)  A.B. 

A  Judge  of  the  High  Court  of  Justice  in  England, 

or  a  Judge  of  the  County  Court  of 

or  a  perpetual  Commissioner  for  taking  acknowledg- 
ments of  deeds  by  married  women. 

or  The  special  Commissioner  appointed  to  take  the 
aforesaid  acknowledgment. 

But  this  rule  is  not  to  derogate  from  the  effect  of  any 
memorandum  purporting  to  be  signed  by  a  person  autho- 
rized to  take  the  acknowledgment,  though  not  signed  in 
accordance  with  any  of  the  above  forms. 

6.  Nothing  in  the  five  preceding  rules  contained  shall 
make  invalid  any  acknowledgment  which  would  have  been 
valid  if  these  rules  had  not  been  enacted. 

7.  Every  commission  appointing  a  sx)ecial  Commissioner 
to  take  an  acknowledgment  by  a  married  woman  shall  be 
returned  to   the  office    of  the  registrar  of  certificates  of 
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aoknowledgments  of  deeds  by  married  women  and  ahall  be 
there  filed.  An  index  shall  be  prepared  and  kept  in  the 
said  office,  giving  the  names  and  addresses  of  the  married 
women  named  in  all  such  commissions  filed  in  the  said  office 
after  the  3l8t  December,  1882.  The  same  rules  shall  apply 
to  searches  in  the  index  so  to  be  prepared  as  to  searches  in 
the  other  indexes  and  registers  kept  in  the  Central  Office. 

8.  [Provides  for  certain  costs.] 

9.  [Bepeals  existing  rules  and  orders,  except  as  to  certain 
certificates  not  lodged  before  the  Isi  January,  1883.] 

10.  These  rules  shall  take  effect  from  and  after  the  31st 
December,  1882. 


Sect.  IL 
Bules  under  Section  2  of  the  Conveyancing  Act,  1882.  (a) 

1.  Every  requisition  for  an  official  search  shall  state  the 
name  and  address  of  the  person  requiring  the  search  to  be 
made.  Every  requisition  and  certificate  shall  be  filed  in  the 
office  where  the  search  was  made. 

2.  Every  person  requiring  an  official  search  to  be  made 
pursuant  to  section  2  of  the  Conveyancing  Act,  1882,  shall 
deliver  to  the  officer  a  declaration  according  to  the  Forms  I. 
and  II.  in  the  Appendix,  purporting  to  be  signed  by  the 

(a)  These  rules  should  be  read  in  coDnexioa  with  R.  S.  C.  1883, 
Order  61,  Rule  9,  which  provides  that — 

All  deeds  which  by  any  statute  or  statutory  rule  are  directed  or  per- 
mitted to  he  enrolled  in  any  of  the  Courts  whose  jurisdiction  has  been 
transferred  to  the  High  Court  of  Justice,  may  be  enrolled  in  the  Enrol- 
ment Department  of  the  Central  Office ; 

And  with  Rule  23  of  the  same  Order,  which  provides  that — 

The  Clerk  of  Enrolmcuts  and  each  of  the  followiog  Registrars, 
namely — 

The  Registrar  of  Bills  of  Sale, 

The  Registrar  of  Certificates  of  Acknowledgments  of  Deeds  by 

Married  Women,  and 
The  Registrar  of  Judgments, 
fehall,  on  a  request  in  writing  giving  sufficient  particulars,  and  on  pay- 
ment of  the  prescrihod  fee,  cause  a  search  to  be  made  in  the  registers 
or  indexes  under  his  custody,  and  issue  a  certificate  of  the  result  of  the 
search . 

The  husiness  of  the  Registrar  of  Judgments  is  now  transferred  to 
the  office  of  Land  Registry ;  see  s.  1  of  the  Land  Charges  Act,  1900, 
Part  IL,  Ch.  III.,  inf 
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person  requiring  the  search  to  be  made,  or  by  a  solicitor, 
which  declaration  may  be  accepted  by  the  officer  as  sufficient 
eyidence  that  the  search  is  required  for  the  purposes  of  the 
said  section.  The  declaration  may  be  made  in  the  requisition, 
or  in  a  separate  document. 

3.  Eequisitions  for  searches  under  section  2  of  the  Con- 
veyancing Act,  1882,  shall  be  in  the  Forms  III.  to  VI.  in  the 
Appendix,  and  certificates  of  the  results  of  such  searches 
shall  be  in  the  Forms  YII.  to  X.,  with  such  modifications  as 
the  circumstances  may  require. 

4.  Where  a  certificate  setting  forth  the  result  of  a  search 
in  any  name  has  been  issued,  and  it  is  desired  that  the  search 
be  continued  in  that  name,  to  a  date  not  more  than  one 
calendar  month  subsequent  to  the  date  of  the  certificate,  a 
requisition  in  writing  in  the  Form  XI.  in  the  Appendix  may 
be  left  with  the  proper  officer,  who  shall  cause  the  search  to 
be  continued,  and  the  result  of  the  continued  search  shall  be 
endorsed  on  the  original  certificate,  and  upon  any  office  copy 
thereof  which  may  have  been  issued,  if  produced  to  the 
officer  for  that  purpose.  The  endorsement  shall  be  in  the 
Form  XII.  in  the  Appendix  with  such  modifications  as 
circumstances  require. 

5.  Every  person  shall  upon  payment  of  the  prescribed  fee 
be  entitled  to  have  a  copy  of  the  whole  or  any  part  of  any 
deed  or  document  enrolled  in  the  Enrolment  Department  of 
the  Central  Office. 

Bute  under  the  Conveyancing  and  Law  of  Property  Act^  1881. 

6.  An  alphabetical  index  of  the  names  of  the  grantors  of 
all  powers  of  attorney  filed  under  section  48  of  the  Convey- 
ancing and  Law  of  Property  Act,  1881,  shall  be  prepared 
and  kept  by  the  proper  officer,  and  any  person  may  search 
the  index  upon  payment  of  the  prescribed  fee.  No  person 
ehall  take  copies  of  or  extracts  from  any  power  of  attorney 
or  other  document  filed  under  that  section  and  produced  for 
his  inspection.  All  copies  or  extracts  which  may  be  required 
shall  be  made  by  the  Office.  (6) 


(h)  See  C.  A.,  s.  48  (3),  and  the  note  thereon. 
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FOEM  I. 


Declarations  by  Separate  Instruments  as  to  Purposes 

OF  Search. 

Supreme  Court  of  Judicature, 

Central  OflBce. 

To  the  Clerk  of  Enrolments, 
or  The  Eegistrar  of, 

Eo3'al  Courts  of  Justice,  London. 

In  the  Matter  of  A.B.  and  CD. 

I  declare  that  the  search  (or  searches)  in  the  name  {or 
names)  of  required  to  he  made  by  the  requisition  for 

search,  dated  the  is  (or  are)  required  for  the  purposes 

of  a  sale  (or  mortgage,  or  lease,  or  aa  the  case  may  6e),by  A,B. 
to  CD. 

Signature, 
Address,  and 
Description 

Dated 


FORM  II. 

Declaration  as  to  Purposes  op  Search  contained  in 

the  Requisition. 

I  declare  that  the  above-mentioned  search  is  required  for 
the  purposes  of  a  sale  (or  mortgage,  or  lease,  or  as  the  case  may 
he),  by  A.B.  to  CD. 
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FORM  m. 

Requisition  for  Ssabch  in  the  Enrolment  Office  (a)  under 
THE  Convey A^NCiNG  Act,  1882,  s.  2.  (6) 

Supreme  Conrfc  of  Judioatnre, 

Central  Office. 

Bequisition  for  Search. 

To  the  Clerk  of  Enrolments, 

Royal  Courts  of  Justice,  London. 

In  the  Matter  of  A,B.  and  CD. 

Pursuant  to  section  2  of  the  Conveyancing  Act,  1882, 
search  for  deeds  and  other  documents  enrolled  during  the 
period  from  to  ,  both  inclusive,  in  the 

following  name  (or  names). 


Surname. 


Christian  Name 
or  Names. 


Usual  or  last 

known  Place  of 

Abode. 


Title,  Trade,  or 
Profession. 


(Add  deelarationy  Farm  11.) 

(State  if  an  office  copy  of  the  certificate  is  desired^  and  whether 
it  is  to  he  sent  by  post  or  called  for,) 

Signature,  address,  and  \ 
description  of  person  r 
requiring  the  search/ 
Dated 


(a)  Now  the  Enrolment  Department  of  the  Central  Office :  see  RS.C^ 
1883,  O.  61,  r.  9. 

(h)  But  see  that  B.,  subs,  11,  and  note  on  "  Enrolled  Deeds,"  Part  II., 
Ch.  IV.,  inf. 


\ 
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FOBM  IV. 

Requisition  for  Search  in  thb  Bills  of  Sale  Departxbxt 
UNDER  the  Convetanging  Agt,  1882,  8.  2. 

Supreme  Court  of  Judicature, 

Central  Office. 

Bequisition  for  Search. 

To  the  Begistrar  of  Bills  of  Sale. 

Boyal  Courtfl  of  Justice,  London. 

In  the  Matter  of  A,B.  and  CD, 

Pursuant  to  section  2  of  the  Conveyancing  Act,  1882, 
search  for  instruments  roistered  or  re-registered  as  bills  of 
sale  during  the  period  from  to  ,  both 

inclusive,  in  the  following  name  (or  names). 

(Schedule  and  conclusion  ;  as  in,  Form  III.) 


FOBM  V. 

Bequisition  for  Search  in  the  Begistrt  of  CERTincATES  of 
Acknowledgments  of  Deeds  by  Married  Women  under 
THE  Convey ANCiNO  Act,  1882,  s.  2. 

Supreme  Court  of  Judicature, 

Central  Office. 

Bequisition  for  Search. 

To  the  Begistrar  of  Certificates  of  Acknowledgments  of 
Deeds  by  Married  Women, 

Boyal  Courts  of  Justice,  London. 

In  the  Matter  of  A.B.  and  CD. 

Pursuant  to  section  2  of  the  Conveyancing  Act,   1882, 
search  for   Certificates  of  Acknowledgments  of  Deeds  by 
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Married  Women  during  the  period  from  to 

,  both  incluBive,  according  to  the  particulars  mentioned 
in  tbe  schedule  hereto. 

Thb  Schedule. 


Surname. 


Christian 
Name  or 
Names  of 
Wife  and 
Husband. 


Date  of  Cer- 
tificate if  the 
Search  relates 
to  a  particular 
Certificate. 


Date  of  Deed 

if  the  Search 

relates  to  a 

particular 

Deed. 


County,  Parish, 

or  Place  in 
which  the  Pro- 
perty is  situate, 

or  other  de- 
scription of  the 
Property. 


(Conclusion;  as  in  Form  III.) 


FORM  VI. 

Bequisition  for  Search  in  the  Registry  of  Judgments 
UNDER  the  Conveyanqng  Act,  1882,  s.  2. 

[This  Form  ig  superseded  by  Form  5  now  in  use  under  tbe  Land 
Cbarges  Registration  and  Searches  Act,  1888,  and  tbe  Land  Charges 
Act.  1900.    See  Part  IL,  Chap.  IL,  inf.'] 


FORM  VII. 

CERTinCATE  OF  SeARCH  BY  ENROLMENT  DEPARTMENT  UNDER 

THB  Conveyancing  Act,  1882,  e.  2. 

Supreme  Court  of  Judicature, 

Central  Office, 

Enrolment  Department* 

Certificate  of  Search  pursuant  to  Section  2  of  the 
Conveyancing  Act,  1882. 

In  the  Matter  of  A,B.  and  CD. 

This  is  to  certify  that  a  search  has  been  diligently  made 
in  the  Enrolment  Office  for  deeds  and  other  documents  in 
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the  name  [or  names]  of  »  for  the  period  from  to 

,  both  inclusive,  and  that  no  deed  or  other  document 
has  been  enrolled  in  the  said  offioe  in  that  name  [or  in  any 
oae  or  more  of  those  names]  during  the  period  aforesaid, 
or  and  that  except  the  described  in  the  schedule 

hereto  no  deed  or  document  has  been  enrolled  in  that  name 
[or  in  any  one  or  more  of  those  names]  during  the  period 
aforesaid  • 

The  Schedule. 
Dated 


FOBM  vin. 

Certificate  of  Search  by  the  Eegietrar  of  Bills  of 
Sale  under  the  Conyeyancing  Act,  1882. 

Supreme  Court  of  Judicature, 
Central  Office, 

Bills  of  Sale  Department. 

Certificate  of  Search  pursuant  to  Section  2  of  the 
Conveyancing  Act,  1882. 

In  the  Matter  of  A.B.  and  CD, 

This  is  to  certify  that  a  search  has  been  diligently  made 
in  the  Begister  of  Bills  of  Sale  in  the  name  [or  names]  of 
,  for  the  period  from  to  both  in- 

clusive, and  that  no  instrument  has  been  registered  or 
re-registered  as  a  bill  of  sale  in  that  name  [or  in  any  one  or 
more  of  those  names]  during  that  period,  or,  and  that 
except  the  described  in  the  schedule  hereto,  no  instru- 
ment has  been  registered  or  re-registered  as  a  bill  of  sale  in 
that  name  [or  in  any  one  or  more  of  those  names]  during 
the  period  aforesaid. 

The  Schedule. 
Dated 
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POEM  IX. 

ctrtiflcatb  of  search  by  registrar  op  certificates  of 
Acknowledgments  of  Deeds  by  Married  Women  under 
THE  Conveyancing  Act,  1882,  s.  2. 

Supreme  Court  of  Jadicatnre, 

Central  Offioe. 

Eegistry  of  Certificates  of  Aoknowledgment  of  Deeds  by 

Married  Women. 

Certificate  of  Search  pursuant  to  Section  2  of  the 
Conveyancing  Act,  1882. 

In  the  Matter  of  A.B.  and  CD. 

This  is  to  certify  that  a  search  has  been  diligently  made 
in  the  Office  of  the  Eegistrar  of  Certificates  of  Acknowledg- 
ments of  Deeds  by  Married  Women  in  the  name  [or  names] 
of        ,  for  the  period  from  ,  to  ,  both  inclusive, 

for  a  certificate  dated  the  ,  or  for  certificates  of  ac- 

knowledgment of  a  deed  dated  the  ,  or  for  certificates 

of  acknowledgments  of  deeds  relating  to  (fill  in  the  descrip- 
tion of  the  property  from  the  Eequiaition},  and  that  no  such 
certificate  has  been  filed  in  that  name  [or  in  any  one  or 
more  of  those  names]  during  the  period  aforesaid,  or  and 
that  except  the  certificate  [or  certificates]  described  in  tbo 
Schedule  hereto,  no  such  certificate  has  been  filed  in  that 
name  [or  in  any  one  or  more  of  those  names]  during  the 
period  aforesaid. 


Surname. 


Christian 
Names  of 
Wife  and 
Uusband. 


Date  of 
Certificate. 


Date  of  Deed. 


County,  Parish, 
or  Place  in 

which  Property 
situated,  or 

other  description 

of  the  Property. 


Dated        day  of 


19 
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FOBM   X. 

Certificate  of  Search  by  Registrar  of  Judgments  under 

Conveyancing  Act,  1882,  s.  2. 

[This  Form  is  8ui)ersodcd  by  Form  7  now  in  use  under  the  Laiul 
Charges  llegistration  and  Searches  Act,  1888,  and  the  Land  Charges 
Act,  1900.    See  Part  II.,  Chap.  XL,  ivf,] 


FORM   XI. 

Requisition  for  Continuation  of  Search  under  the 

Conveyancing  Act,  1882. 

Supreme  Court  of  Judicature, 

Central  Office. 

Requisition  for  Continuation  of  Search. 

To  the  Clerk  of  Enrolments, 
or  The  Registrar  of 

Royal  Courts  of  Justice,  London. 

In  the  matter  of  A.B.  and  CD, 

Pursuant  to  section   2  of  the  Conveyancing  Act,  1882, 

continue   the  search   for    [        ],  nade    pursuant    to  the 

requisition  dated  the  day  of  ,  in  the  name  [or 

names]  of         ,  from  the         day  of         to  the         day  of 

,  both  inclusive. 

Signature,  address,  and 
description  of  person 
requiring  the  search 
Dated 
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POBM  xn. 

0£BTiricAT£  or  Besult  or  continued  Search  under  the 
conyeyancino  act,  1882,  8.  2,  to  be  endorsed  on 
Original  Certificate. 

This  is  to  certify  that  the  searoh  [or  searohes]  mentioned 
in  the  within-written  certificate  has  [or  have]  been  diligently 
continned  to  the  day  of  ,  and  that  np  to  and 

icclnding  that   date  [except  the  mentioDed  in    the 

schedule  hereto  (these  words  to  he  omitted  where  nothing  is 
foundy]^  no  deed  or  other  document  has  been  enrolled,  or  no 
instrument  has  been  registered  or  re-registered  as  a  bill  of 
sale,  or  no  certificate  has  been  filed,  or  no  judgment,  revival, 
decree,  order,  rule,  lis  pendens,  judgment  at  the  suit  of  the 
Crown,  statute,  recognizance.  Crown  bond,  inquisitioD, 
acceptance  of  ofiSce,  execution,  or  annuity,  has  been  registered 
or  re-registered  in  the  within-mentioned  name  [or  in  any 
one  or  more  of  the  within-mentioned  names]. 
Dated 


5 


(    178    ) 


CHAPTER  VL 

THE  CONVEYANCING  AND  LAW  OP  PROPERTY  ACT,  1892. 

55  &  56  VICT.  c.  13. 

An  Act  to  amend  the  Conveyancing  and  Law  of  Property 
Act,  1881.  [20th  June,  1892.] 

Be  it  enacted  by  the  Qaeen's  most  Excellent  Majesty, 
by  and  with  the  advice  and  consent  of  the  Lords  Spiritual 
aud  Temporal,  and  Commons,  in  this  present  Parliament 
assembled,  and  by  authority  of  the  same,  as  follows : 

ss.  1, 2.  Preliminary. 

ShortliUe  and  1.— (1-)  This  Act  may  be  cited  as  the  Conveyancing 
and  Law  of  Property  Act,  1892,  and  the  Conveyancing  and 
Law  of  Property  Act,  1881,  and  the  Conveyancing  Act, 
1882,  and  this  Act  shall  be  read  together  and  may 
be  cited  together  as  the  Conveyancing  Acts,  1881, 1882, 
and  1892. 

The  three  Acts  may  be  cited  as  the  **  Coayeyancing  Acts,  1881  to 
1892  " ;  Short  Titles  Act,  1896. 

(2.)  This  Act  does  not  extend  to  Scotland. 


extent. 

44  &  45  Vict, 
c.  41. 

45  &  46  Vict, 
c.  39. 


Costs  of 
waiver,  and 
forfeiture  in 
case  of  bank- 
ruptcy or 
execution. 


Leases,  Under-leases,  Forfeiture. 

2. — (1.)  A  lessor  shall  be  entitled  to  recover  as  a  debt 
due  to  him  from  a  lessee,  and  in  addition  to  damages  (if 
any)  all  reasonable  costs  and  expenses  properly  incurred 
by  the  lessor  in  the  employment  of  a  solicitor  and  sur- 
veyor or  valuer,  or  otherwise,  in  reference  to  any  breach 
giving  rise  to  a  right  of  re-entry  or  forfeiture  which,  at 
the  request  of  the  lessee,  is  waived  by  the  lessor  by 
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writing  under  his  hand,  or  from  which  the  lessee  is  s.  2. 
relieved,  under  the  provisions  of  the  Conveyancing  and  """* 
Law  of  Property  Act,  1881,  or  of  this  Act 

In  Skinners*  Co.  ▼.  KnigU,  1891,  2  Q.  B.  542,  the  Court  of  Appeal  CosU  in 
held  a  leasee  not  liable  to  pay  to  his  lessors  (plaintiffs  in  an  action  for  reference  to 
ejectment),  as  compensation  for  breach  of  a  covenant  in  the  lease,  the        ^  ' 
lessors'  costs  of  employing  a  solicitor  and  surveyor  in  the  preparation 
and  service  of  the  notice  required  by  C.  A.,  s.  14  (1).    This  amending 
subs,  gives  a  lessor,  in  the  cases  where  it  applies,  a  right  of  action  for 
such  costs. 

It  is  conceived  that,  independently  of  the  amending  subs.,  the  Court 
has  power,  where  the  lessee  is  applying  for  relief  (in  Skinners*  Co.  v. 
Knight  he  was  not),  to  make  the  payment,  by  the  lessee,  of  such 
costs,  a  term  of  the  relief,  under  C.  A.,  s.  14  (2) ;  or  to  order  their 
payment,  by  the  lessee,  as  "  charges  or  expenses  *'  under  C.  A.,  s.  69 
(7) :  compare  Be  Smithes  S.  E.,  1891,  3  Ch.  65,  pp.  73-5,  a  decision 
on  S.  L.  A.,  8.  46  (6). 

Notwithstanding  C.  A.,  s.  14  (3),  **  lessee "  does  not  include  an  "  Lessee." 
under-lessee  except  as  against  his  own  under-lessor ;  that  subs,  is  to  be 
construed  only  so  as  to  make  the  provisions  of  C.  A.,  s.  14 — ^as  amended 
by  C  A.,  1892 — applicable  as  between  a  derivative  lessor  and  his 
lessee,  as  well  as  between  tlie  head  lessor  and  his  lessee :  see  Nind  v. 
Nineteenth  Century  Bldg.  Socy.^  1894,  2  Q.  B.  226. 

The  lessee  is  not  "  relieved "  unless  there  is  some  intervention  of  «  RelicTcU." 
the  Court  under  C.  A.,  s.  14  (2)  :  see  S.  C.    The  decision  in  Skinners* 
Co.  V.  Knight^  sup.,  does  not  affect  the  discretion  of  the  Court  as  to 
lessor's  costs  under  C.  A.,  s.  14  (2) :  Bridge  v.  Quick j  61  L.  J.  Q.  B. 
375. 

(2.)  Sub-section  six  of  section  fourteen  of  the  Con- 
veyancing and  Law  of  Property  Act,  1881,  is  to  apply  to 
a  condition  for  forfeiture  on  bankruptcy  of  the  lessee,  or 
on  taking  in  execution  of  the  lessee's  interest  only  after 
the  expiration  of  one  year  from  the  date  of  the  bank- 
ruptcy, or  taking  in  execution,  and  provided  the  lessee's 
interest  be  not  sold  within  such  one  year,  but  in  case  the 
lessee's  interest  be  sold  within  such  one  year,  sub-section 
six  shall  cease  to  be  applicable  thereto. 

(3.)  Sub-section  two  of  this  section  is  not  to  apply  to 
any  lease  of — 

(a)  Agricultural  or  pastoral  land : 

(&)  Mines  or  minerals : 

(c)  A  house  used  or  intended  to  be  used  as  a  public- 
house  or  beershop : 

n2 
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SS.  2,  3,  4. 


No  fine  to  be 
exacted  for 
licence  to 
assign. 


(d)  A  house  let  as  a  d welling-house^  with  the  use  of 
any  fornitare,  books,  works  of  art,  or  other 
chattels  not  being  in  the  nature  of  fixtures  : 

(e)  Any  property  with  respect  to  which  the  personal 
qualifications  of  the  tenant  are  of  importance 
for  the  preservation  of  the  value  or  character  of 
the  property,  or  on  the  ground  of  neighbourhood 
to  the  lessor,  or  to  any  person  holding  under 
him. 

See  on  subs.  2,  Eorsey  Estate,  Lid.  v.  Steiger,  1889,  2  Q.  B.  79 ; 
and  see  also  note  to  C.  A.,  s.  14  (6). 

3.  In  all  leases  containing  a  covenant,  condition,  or 
agreement  against  assigning,  underlettiog,  or  parting 
with  the  possession,  or  disposing  of  the  land  or  property 
leased  without  licence  or  consent,  such  covenant,  con- 
dition, or  agreement  shall,  unless  the  lease  contains  an 
expressed  provision  to  the  contrary,  be  deemed  to  be 
subject  to  a  proviso  to  the  effect  that  no  fine  or  sum  of 
money  in  the  nature  of  a  fine  shall  be  payable  for  or  in 
respect  of  such  licence  or  consent ;  but  this  proviso  shall 
not  preclude  the  right  to  require  the  payment  of  a 
reasonable  sum  in  respect  of  any  legal  or  other  expense 
incurred  in  relation  to  such  licence  or  consent. 

Forfuitnre  for       ^^is  8.  does  cot  afifect  the  prlDcipIe  of  the  decision  in  Barrow  v. 
assigning  Isaacs,  1891,  1  Q.  B.  417,  that  the  Court  can  give  no  relief  against 

without  leave,  forfeiture,  where  there  has  been  an  aBsigument  without  licence  or 

consent. 
"  No  fine  •  .  .  shall  be  payable :  *'  the  deposit  of  a  sum  of  money 

for  securing  performance  of  a  building  contract  which  included  other 

property  besides  that  for  which  the  licence  was  asked,  is  not  within 

this  8. :  see  Re  Cosh,  1897, 1  Gh.  9. 

Power  of  4*  Where  a  lessor  is  proceeding  by  action  or  otherwise 

tec^under'^"  *^  enforce  a  right  of  re-entry  or  forfeiture  under  any 
lessees  on  covenant,  proviso,  or  stipulation  in  a  lease,  the  Court 
superioTieases.  ^^y>  ^^  application  by  any  person  claiming  as  under- 
lessee  any  estate  or  interest  in  the  property  comprised  in 
the  lease  or  any  part  thereof  either  in  the  lessor's  action 
(if  any)  or  in  any  action  brought  by  such  person  for  that 
purpose,  make  an  order  vesting  for  the  whole  term  of  the 
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lease  or  any  less  term  the  property  comprised  in  the  S.  4. 
lease  or  any  part  thereof  in  any  person  entitled  as  under- 
lessee  to  any  estate  or  interest  in  such  property  upon 
such  conditions,  as  to  execution  of  any  deed  or  other 
docamenty  payment  of  rent,  costs,  expenses,  damages, 
compensation,  giving  security,  or  otherwise,  as  the  court 
in  the  circumstances  of  each  case  shall  think  fit,  but  in 
no  case  shall  any  such  under-lessee  be  entitled  to  require 
a  lease  to  be  granted  to  him  for  any  longer  term  than  he 
had  under  his  original  sub-lease. 

The  tindsr-lessee  must  apply  for  relief  before  the  lessor  has  re-  **  Is  proceed- 
entered :  see  Jiogen  v.  Bice,  1892,  2  Oh.  170.  »^8-" 

"  Or  otherwise,"  i.e.  by  poaceable  entry  ;  Be  Bitjgs,  1901,  2  K.  B. 
16. 

It  may  happen  that  proceedings  are  carried  through  to  execution 
before  the  under-lessee — who  may  be  a  mere  mortgagee,  not  in 
possession — ^hears  of  them ;  and  query,  if  in  such  a  case,  the  Court 
would  set  aside  the  execution,  aud  give  the  under-lessee  leave  to 
defend  :  see  Bogers  v.  BicCf  sup. 

The  under-lessee's  application  may  be  by  way  of  counterclaim  in  Application  by 
the  lessor's  action,  though  brought  in  the  Q.  B.  D. :  see  Gholmdey's  nndcr-lessee. 
School  V.  Sewdl,  1893,  2  Q.  B.  254  ;  and  see  n.  to  C.  A,,  s.  14  (2). 

This  8.  is  not  a  mere  amendment  of  s.  14  of  the  0.  A.,  and  under  it  Belief, 
relief  can  be  given  to  an  under-lessee  against  a  forfeiture  of  the  head 
lease  for  non-payment  of  rent :  Gray  v.  Bonsall^  1904,  1  E.  B.  601. 
And  wider  relief  may  be  given  under  this  s.  to  an  under-lessee  than 
the  lessee  could  ask.  In  Cholmeley*8  School  v.  Sewell,  sup,,  the  lessor 
relied  on  a  forfeiture  by  the  lessee's  bankruptcy.  The  property  was  a 
public  house,  so  that  the  lessee  could  not  have  got  relief  under  s.  2  (2) 
of  this  Act,  by  reason  of  subs.  3  (c) ;  but  it  was  held  in  the  same  case 
(1894,  2  Q.  B.  906)  that  this  s.  nevertheless  authorized  relief  to  the 
under-lessee.  And  this  ruling  was  confirmed  by  the  0.  A.  in  Imray 
V.  OakshetUf  1897,  2  Q.  B.  218.  And  see  that  case  as  to  the  cases  in 
which  relief  will  be  refused. 

In  fixing  the  terms  of  the  new  lease  to  be  granted  to  the  under-  <<  Payment  of 
lessee,  the  Court  has  power  to  vary  the  rent  reserved  by  the  original  rent." 
under-leaso;  Evxirt  v.  Fryer^  1901, 1  Cb.  499 ;  and  see  generally  as 
to  the  terms  of  relief,  London  &c.  Company  v.  Thomson,  89  L.  T.  50. 

The  powers  of  the  Court,  under  this  s.,  in  relation  to  the  terms  of  Terms  of 
the  vesting  order,  seem  far  wider  than  those  under  similar  provisions  vesting  order, 
in  the  Bankruptcy  Acts,  1883  and  1890  (see  s.  55  of  the  former  Act, 
and  s.  13  of  the  latter ;  and  Be  Finley,  21  Q.  B.  D.  475 ;  Be  Smith, 
25  lb,  536) ;  and  see  as  to  the  extent,  and  the  mode  of  exercise,  of 
those  powers,  Cholmeley'^s  School  v.  SeioeU,  1894,  2  Q.  JJ.  906 ;  HJwart 
v.  Fryer,  stip. 
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6S.  4,  5,  6.  It  is  conceived  that  where,  as  in  Cholmdey's  School  ▼.  Sewdlf  sup., 
J  .  ~~.  judgment  is  given  for  the  lessor,  coupled  with  an  order  vesting  the 
by  vesti^  property  in  the  under-lessee  for  the  length  of  his  sub-term,  his  original 
order.  sub-term  is  gone  by  the  forfeiture  (see  G,  W,  B.  Co.  v.  Smith,  2  Ch. 

D.,  235,  at  p.  253) ;  and  that  a  new  term  is  created  by  the  vesting 
order,  in  respect  of  which  the  under-lessee  must  give  the  lessor  proper 
covenants,  and  a  proper  condition  of  re-entry :  compare  the  forms  of 
Deeds  of  Defeasance,  given  by  lessees  for  reviving  conditions  of  re- 
entry lost  under  the  rule  in  Dumpor^a  Ca.^  in  Davidson's  Conveyancing, 
2nd  ed.,  vol.  v.  pt.  ii.  p.  1032 ;  Bythewood  and  Jarman,  3rd  ed.,  vol. 
iii.  pp.  685,  687-95 ;  also  Eoward  v.  Fanshawej  1895,  2  Ch.  581. 

Ezteiuion  of        5*  In  sectioD  fourteen  of  the  Conveyancing  and  Law 

«fe«e?'  ""^    of  Property  Act,  1881,  as  amended  by  this  Act,  and  in 

**  under-lease,'*  this  Act,  "  lease  "  shall  also  include  an  agreement  for  a 

lessee."  lease  where  the  lessee  has  become  entitled  to  have  his 

lease  granted^  and  "under-lease"  shall  also  include  an 

agreement  for  an  under-lease  where  the  under-lessee  has 

become  entitled  to  have  his  under-lease  granted,  and  in 

this  Act  **  under-lessee  "  shall  include  any  person  deriving 

title  under  or  from  an  under-lessee. 

"Lease,"  *  This  s.,  in  giving  the  extended  moaning  to  the  words  "lease," 

"  under-lease."  «<  under-lease,"  cariios  out  the  view  of  the  law  set  out  in  Swain  v. 

Ayres;  Lowther  v.  Heaver;  and  Stivng  v.  Stringer ^  cited  in  the  note 

on  C.  A.,  8. 14  (1). 

Tmsteea. 

Trustee  may  be     Q.  A  Separate  Set  of  trustees  or  a  separate  trustee  may 

^^to^^  6e  appointed  under  the  fifth  section  of  the  Conveyancing 

of  property      Act,  1882,  of  a  part  only  of  the  trust  property,  notwithstand- 

fl^fjlft^"^  ing  that  no  new  trustees  or  trustee  are  to  be  appointed  of 

appointed  of     qi}^^  p^j^^  qJ  the  trust  property,  and  any  existing  trustee 

may  be  appointed  or  remain  one  of  such  separate  set  of 

trustees  ;  and  every  appoiniment  already  made  of  a  separate 

set  of  trustees  shall  be  valid  notunthstanding  that  there  was 

no  retiring  trustee  of  other  parts  of  the  trust  property,  and 

thai  no  new  trustees  were  appointed  of  such  other  parts 

thereof. 

This  8.  is  repealed  by  the  T.  A.,  and  p.  10  of  that  Act  takes  its  place. 
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CHAPTER  VII. 

LAND  TRANSFER  ACT,  1897,  PART  I.,  AND  SS.  11,  24-6. 

60  &  61  VICT.  c.  65. 

An  Act  to  establish  a  Beal  BepresentcUive^  and  to  amend    a.d.  1897. 
the  Land  Transfer  Act,  1875.  [6th  August,  1897.]        

Whereas  it  is  expedient  to  establish  a  real  representa-  38  &  39  Vict. 
tive,  and  to  amend  the  Land  Transfer  Act,  1875,  in  this  ^'  ^^' 
Act,  referred  to  as  "  the  principal  Act : " 

Be  it  therefore  enacted  by  the  Queen's  most  Excellent 
Majesty,  by  and  with  the  advice  and  consent  of  the 
Lords  Spiritual  and  Temporal,  and  Commons,  in  this 
present  Parliament  assembled,  and  by  the  authority  of 
the  same,  as  follows : — 

The  Act  extends  only  to  England,  Wales,  and  Berwick-ou-Tweed :  Extcut  of  Act. 
sec  L.  T.  A.,  s.  2 ;  L.  T.  A.,  1897,  s.  26 ;  20  Geo.  2,  c,  42,  s.  3. 

The  expression  "real  representative"  does  not  occur  in  any  section  "Real  repro- 
of the  Act.  sentative." 

As  to  the  effect  of  the  preamble  in  this  Act,  cf.  Overseers  of  West  "  Preamble." 
Ham  V.  lies,  8  A.  0.  386,  389 ;  Bruce  v.  Marquis  of  Aileshury^  1892, 
A.  C.  366,  361, 

Pabt  L 
Establishment  of  a  Beal  Bepresentative.  s.  i. 

1. — (1.)  Where  real  estate  is  vested  in  any  person  Devolution  of 
without  a  right  in  any  other  person  to  take  by  survivor-  |n^*eaUs[ate 
ship  it  shall,  on  his  death,  notwithstanding  any  testa-  ^^  <i«Ath. 
mentary  disposition,  devolve  to  and  become  vested  in 
bis  personal  representatives  or  representative  from  time 
to  time  as  if  it  were  a  chattel  real  vesting  in  them 
or  him, 

(2.)  This  section  shall  apply  to  any  real  estate  over 
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s.  1.       which  a  person  executes  by  will  a  general  power  of 
EstMshment  appointment,  as  if  it  were  real  estate  vested  in  him. 
ofaBeai         f^\  Probate  and  letters  of   administration  may  be 

Representative. 

granted  in  respect  of  real  estate  only,  although  there 

is  no  personal  estate. 

(4.)  The  expression  "real  estate"  in  this  part  of  this 
Act  shall  not  be  deemed  to  include  land  of  copyhold 
tenure  or  customary  freehold  in  any  case  in  which  an 
(idmisnon  or  any  act  by  the  lord  of  the  manor  is  necessary 
to  perfect  the  title  of  a  purchaser  from  the  customary 
tenant. 

(5.)  This  section  applies  only  in  coses  of  death  after 
the  commencement  of  this  Act. 

Compare  G.  A.,  s.  30,  «up.  The  legal  estate  reraains  ia  the  heir 
until  admiDistration  is  taken  out :  John  v.  cA,  1898,  2  Gh.  573. 

See  generally  on  this  Act,  Cherry  and  Marigold^s  Land  Transfer 
Acts. 
«*Rcal  eitate."  There  is  no  positive  deBnition  of  "real  estate."  The  expression 
is  (subs.  3)  contrasted  with  personal  estate,  and  should,  it  ^eems,  be 
taken  as  meaning  property  (other  than  copyholds,  subs.  4)  which  is 
not  persoDsl  estate,  and  which  was,  before  1898  (s.  25),  capable  of 
being  disposed  of  by  the  will,  if  any,  of  the  deceased. 
''  Vested."  '*  Vested  "  in  subs.  1  can  hardly  be  taken  in  its  technical  sense  (t.e. 

as  the  opposite  of  contingent),  but  probably  implies  no  more  than 
mere  ownership. 
B<>iie(icial  The  s.,  notwithstanding  the  marginal  note,  includes  beneficial  in- 

interests.  terests :  see  Phillips  v.  Frobyn,  1899,  1  Gh.  811 ;  Be  Harrowly  and 

Paine,  W.  N.,  1902, 137. 
Equitable  The  words  ''  in  any  case  •  •  .  tenant "  in  subs.  4  apply  to  **  land  of 

estate  in  copyhold  tenure  "  as  well  as  "  customary  freehold."    Hence  an  equit- 

copy  0   s.        j^^ig  estate  ia  copyholds  has  been  held  to  pass  to  the  personal  repre- 
sentatives :  Be  Somerville  &  Turner,  1903,  2  Gh.  583. 
Trust  and  Trust  and  mortgage  estates  are  not  included,  and  devolve  under 

mortgage  G.  A.,  s.  30,  as  they  cannot  be  disposed  of  by  will, 

estates.  q^  ^j^^  death  of  a  tenant  for  life  of  registered  land,  the  foe  simple 

Tenant  for  ^ogg  ^q^  p^gg  ^  jjjg  personal  representatives :  L,  T.  A.,  1897,  s.  6  (4), 
(8) ;  L.  T.  R.,  1903,  r.  187 ;  and  the  same  must  hold  in  the  case  of 
unregistered  land. 

Tenant  in  tail.       Also  on  the  death  of  a  tenant  in  tail  the  land  will  pass  under  the 

entail. 
Probate  to  The  practice  of  the  Probate  Division  to  grant  administration  with 

deviwTor         *^®  ^^^^  annexed,  and  not  probate  according  to  the  tenor,  to  the 
legatee.  universal  devisee  and  legatee,  where  no  executor  is  named,  is  not 

altered  by  this  Act :  In  b.  Pryse,  1904,  P,  301. 
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Tho  title  of  an  administrator  relates  back  to  the  time  of  death,  as  to      SS.  1,  2. 
real  as  well  as  personal  estate  :  S.  C.  — 7— 

Though  a  testator  may  appoint  special  executors  of  a  fund,  and  -E"?*"^"*^'** 
general' executors  of  the  rest  of  his  personalty  (^Rose  v.  Bartlett,  Cro,  jRepresentative, 

Car,  292 ;  see,  however,  Oiuen  v.  0.,  1  Atk.  495),  the  s.  seems  to  vest         

tho  real  estate,  either  in  all  the  executors,  special  and  general  if  Title  of 
appointed  (see  Flanders  v.  Clarke,  3  Atk.  509),  or  perhaps  only  in  JeUtei  back^' 
the  general  executors ;  see  Be  Parker^  1894,  1  Ch.  707,  722,  and  n.  to  ^ 
a.  2  (2),  inf.    One  result  is  that  there  cannot  be  a  real  representative  to  appoint 
apart  from  the  personal  representative,  sec  subs.  3,  sujprh^  and  s.  2  (3),  separate  real 
infrh.  representative. 

The  Crown  is  not  bound  by  this  s. :  In  h  Eartlty,  1899,  P.  40 ;  Crown  not 
and  see  In  h.  Ball,  W.  N.,  1902,  226.  ^^°°<^- 

As  to  the  appointment  of  a  judicial  trustee  in  the  place  of  an  Removal  of 
executor,  see  Judicial  Trustees  Act,  1896,  s.  1  (1)  (2),  and  Be  Batdiff,  executor. 
1898,  2  Ch.  352. 


2. — (1.)  Subject  to  the  powers,  rights,  duties,    and  ProTisions  as 

to  admii 
tration. 


liabilities  herein-after  mentioned,  the  personal   repre-  ***  ^^'"^o'* 


sentatives  of  a  deceased  person  shall  hold  the  real  estate 
as  trustees  for  the  persons  by  law  beneficially  entitled 
thereto,  and  those  persons  shall  have  the  same  power  of 
requiring  a  transfer  of  real  estate  as  persons  beneficially 
entitled  to  personal  estate  have  of  requiring  a  transfer  of 
such  personal  estate. 

It  was  no  doubt  intended  to  make  the  real  representative  a  trustee  Real  rcprcscn- 
only  after  the  estate  had  been  administered,  but  in  terms  the  subs.  Natives  made 
goes  further ;  and  £ee  Be  Timmis,  1902,  1  Ch.  176 ;  (c/.  Be  Cowley,  *'^'***^"- 
1901, 1  Ch.  38). 

As  to  the  power  of  persons  beneBcially  entitled  to  personal  estate  to  "  Power  of 
require  the  transfer  thereof  by  the  personal  representative,  see  Cooper  requiring 
V.  Cooper,  L.  K.  7  H.  L.  53,  64-7,  71-2 ;   Be  Jones,  1897,  2  Ch.  190,  p^Ji"i  ^^ 
202 ;  Be  Dickson,  W.  N.  1890,  p.  10.  estate." 

(2.)  All  enactments  and  rules  of  law  relating  to  the 
effect  of  probate  or  letters  of  administration  as  respects 
chattels  real,  and  as  respects  the  dealing  with  chattels 
real  before  probate  or  administration,  and  as  respects  the 
payment  of  costs  of  administration  and  other  matters 
in  relation  to  the  administration  of  personal  estate,  and 
the  powers,  rights,  duties,  and  liabilities  of  personal 
representatives  in  respect  of  personal  estate,  shall  apply 
to  real  estate  so  far  as  the  same  are  applicable,  as  if  that 
real  estate  were  a  chattel  real  vesting  in  them  or  him, 
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S.  2. 

EttabHshment 

of  a  Real 
ReprcBcntative^ 

Ctinveyance  of 
real  Q»tate. 


Fcdemplion 
ami  foie- 
cluaurc. 

Practice. 


Betainer. 


Widow'g  right 
to  dower. 


Costs  of 

administration 

action. 


Costs  of 

construction 

summons. 


save  that  it  shall  not  be  lawful  for  some  or  one  only 
of  several  joint  personal  representatives,  without  the 
authority  of  the  court,  to  sell  or  transfer  real  estate. 

All  the  executors  named  in  a  will,  who  have  not  renounced  probate, 
must  concur  in  a  conveyance  of  the  testator's  real  estate,  whether  they 
have  proved  or  not :  Re  Pawhy  <t  London  and  Provincial  Bank,  1900, 
1  Ch.  58.  This  is  subject  to  the  exception  that,  where  by  bis  will  a 
testator  appoints  special  executors  as  to  property  situated  abroad,  the 
concurrence  of  the  special  executors  is  not  necessary :  Be  Cohen^s 
Uxors,  and  L.  C.  C,  1902, 1  Ch.,  187. 

The  administrator  of  a  mortgagor  may  bring  a  redemption  action, 
or  bo  sued  in  a  foreclosure  action,  without  the  heir  being  made  a 
party  :  Be  Earrowhy  <fc  Pain«,  W.  N.,  1902, 137. 

**  Without  the  authority  of  the  Court : "  r.  299  of  the  L.  T.  R., 
1903,  does  not  apply  to  applications  under  Part  I.  of  the  Act :  Be 
Walbeck,  W.  N.,  1904,  20  i. 

(3.)  In  the  administration  of  the  assets  of  a  per^n 
dying  after  the  commencement  of  this  Act,  his  real  estate 
shall  be  administered  in  the  same  manner,  subject  to  the 
same  liabilities  for  debt,  costs,  and  expenses,  and  with  the 
same  incidents,  as  if  it  were  personal  estate ;  provided 
that  nothing  herein  contained  shall  alter  or  affect  the 
order  in  which  real  and  personal  assets  respectively  are 
now  applicable  in  or  towards  the  payment  of  funeral  and 
testamentary  expenses,  debts,  or  legacies,  or  the  liability 
of  real  estate  to  be  charged  with  the  payment  of 
legacies. 

The  proviso  at  the  end  of  this  subs,  prevents  the  personal  represen- 
tative from  acquiring  any  right  of  retainer  or  priority  as  against  real 
assets :  Be  Williams,  1904, 1  Ch.  52. 

This  subs,  makes  the  widow's  right  to  dower  subject  to  the  claims 
of  her  deceased  husband^s  creditors,  whether  they  had  obtained  a 
charge  on  his  lands  in  his  lifetime  or  not.  Whether  this  was  so  before 
the  Act  or  not,  see  Wms.  R.  P.,  19th  ed.,  318,  note. 

The  rule  laid  down  by  Patching  v.  Bamett,  61  L.  J.  (Ch.)  74,  and 
Be  Middleton,  19  Ch.  D.  552,  that  the  costs  of  an  administration 
action  must  be  borne  by  the  real  estate,  so  far  only  as  they  have  been 
increased  by  the  administration  of  the  real  estate,  is  not  altered  by  this 
Act :  Be  Jones,  1902, 1  Ch.  92. 

On  a  summons  by  executors  to  determine  a  question  between  the 
heir  and  a  devisee,  the  unsuccessful  devisee  was  ordered  to  pay  the 
costs  of  the  heir,  the  rule  as  to  costs  in  a  summons  dealing  with 
personalty  not  being  applied  :  Be  Peel,  W.  N.,  1899,  208. 
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The  Finance  Act,  1894,  s.  9  (1),  made  estate  duty  a  charge  on  all      SS.  2,  3. 
property  not  passing  to  the  executor  as  such.    Though  by  virtue  of         — ; — 
the  L.  T.  A.,  1897,  real  estate  now  devolves  on  the  personal  repre-  '^^j'^^'**. 
aentativep,  s.  9  (1)  of  the  Finance  Act,  1894,  must  be  construed  with  Beprctentaiiixl 

reference  to  the  law  as  it  stood  at  that  time ;  hence  real  estate  still         

remains  charged  :  Re  FcUmer,  W.  N.,  1900,  9 ;  and  the  estate  duty  E*to*e  duty. 

thereon  is  not  a  *'  testamentary  expense  *' :  Be  Sharman,  1901,  2  Gh. 

280. 

(4.)  Where  a  person  dies  possessed  of  real  estate,  the 
court  shall,  in  granting  letters  of  administration,  have 
regard  to  the  rights  and  interests  of  persons  interested 
in  his  real  estate,  and  his  heir-at-law,  if  not  one  of  the 
next-of-kin,  shall  be  equally  entitled  to  the  grant  with 
the  next  of  kin,  and  provision  shall  be  made  by  rules 
of  court  for  adapting  the  procedure  and  practice  in  the 
grsmt  of  letters  of  administration  to  the  case  of  real 
estate. 

For  cases  of  grants  to  the  heir-at-law,  see  In  b,  Ardem,  1898,  P.  Grants  to  heir- 
147 ;  In  h.  Barnett,  ib,  146  (no  notice  given  to  next-of-kin) ;  and  see  at-law. 
In  h.  BohertSf  tb,  149,  where  a  grant  ad  colligendum  only  was  made 
until  the  heir-at-law  could  be  cited. 

Senible — ^The  Probate  Division  can  now  order  the  costs  of  a  Probate  Costs  of 
action  to  be  paid  out  of  real  estate  :  see  Be  Prince,  1898,  2  Ch.  225.      Probate  action. 

The  following  Bule,  dated  20th  November,  1897,  has  been  made  Rule  made 
pursuant  to  subs.  4  : —  pursuant  to 

"  All  rules,  orders,  and  instructions  and  the  existing  practice  of  the  *'*""*  *• 
Court  with  respect  to  non-contentions  business  shall,  so  far  as  the 
circiimstances  of  each  case  will  allow,  be  applicable  to  grants  of  pro- 
bale  and  administration  made  under  the  authority  of  the  Land 
Tranf'fer  Act,  1897.  The  number  of  this  Rule  for  the  Principal 
Registry  is  109 ;  and  for  District  Registries,  103." 

3. — (1.)  At  any  time  after  the  death  of  the  owner  Provision  for 
of  any  land,  his  personal  representatives  may  assent  ^""Jj^j^jg^^ 
to  any  devise  contained  in  his  will,  or  may  convey  the 
land  to  any  person  entitled  thereto  as  heir,  devisee,  or 
otherwise,  and  may  make  the  assent  or  conveyance,  either 
subject  to  a  charge  for  the  payment  of  any  money 
vhich  the  personal  representatives  are  liable  to  pay,  or 
'without  any  such  charge;  and  on  such  assent  or  con- 
veyance, subject  to  a  charge  for  all  moneys  (if  any)  which 
the  personal  representatives  are  liable  to  pay,  all  liabilities 
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s.  3.       of  the  personal  representatives  in  respect  of  the  land 
Estabiishnumt  ®^*'^  cease,  except  as  to  any  acts  done  or  contracts 
of  a  Real     entered  into  by  them  before  such  assent  or  conveyance. 

Representative, 

"Subject  to  a       It  is  conceived  that  if  the  assent  or  conveyance  is  made  subject  to 
charge.  ^  charge  in  general  terms,  the  devisee  or  heir  can  sell  free  from  the 

charge  (and  see  44  Sol.  J.  101).  But,  if  the  usual  statutory  notices 
have  been  given  to  creditors,  and  all  the  debts  of  the  deceased  of 
which  the  personal  representatives  have  had  notice  have  been  paid, 
no  charge  should  be  inserted  in  the  assent  or  conveyance;  as,  even  if 
inserted,  it  would  not  extend  to  debts  (if  any)  of  which  the  personal 
representatives  had  no  notice  at  the  date  of  the  assent  or  conveyance : 
Be  Gary  &  Lott,  1901,  2  Ch.  463. 

(2.)  At  any  time  after  the  expiration  of  one  year  from 
the  death  of  the  owner  of  any  land^  if  his  personal 
representatives  have  failed  on  the  request  of  the  person 
entitled  to  the  land  to  convey  the  land  to  that  person, 
the  Court  may,  if  it  thinks  fits,  on  the  application  of  that 
person,  and  after  notice  to  the  personal  representatives, 
order  that  the  conveyance  be  made,  or,  in  the  case  of 
registered  land,  that  the  person  so  entitled  be  registered 
as  proprietor  of  the  land,  either  solely  or  jointly  with 
the  personal  representatives. 

(3.)  Where  the  personal  representatives  of  a  deceased 
person  are  registered  as  proprietors  of  land  on  his  death, 
a  fee  shall  not  be  chargeable  on  any  transfer  of  the  laud 
by  them  unless  the  transfer  is  for  valuable  consideration. 

(4.)  The  production  of  an  assent  in  the  prescribed 
form  by  the  personal  representatives  of  a  deceased 
proprietor  of  registered  land  shall  authorize  the  registrar 
to  register  the  person  named  in  the  assent  as  proprietor 
of  the  land. 

This  8.  speaks  of  "  land  "  (see  definition,  s.  24  (1)  inf.) ;  the  two 

preceding  ss.  speak  of  **  real  estate/' 

J\ssent  by  It  wonld  seem  that  the  assent  of  the  legal  personal  representative 

executors.         can  vest  the  legal  title  in  leaseholds  or  freeholds,  part  of  a  residuary 

gift,  in  the  residuary  legatee  or  devisee :   see  Austin  v.  Beddoe,  41 

W.  B.  619  ;  and  Ulliott  v.  HUiolt,  9  M.  &  W.  23,  25,  27. 

For  purposes  of  title  it  is  advisable  in  every  case  to  have  an  assent 
in  writing,  which,  if  not  under  seal,  is  not  liable  to  stamp  duty  as  a 
conveyance  or  transftr  under  s,  62  of  the  Stamp  Act,  1891 :  Kemp  v. 
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Commrs.  of  ltd.  Rev,,  1905, 1  K.  B.  581.    A  conveyance  cannot  be      SS.  3,  4. 
insisted  on :  Re  FiXy  W.  N.,  1901, 166.  -7- 

All  the  representatives  must  join  in  the  assent  or  conveyance :  s.  2  '^'*?^'*^^"* 
(2)  sup.,  and  note  thereto.  2?<f^n?wnta*iw. 

A  devisee  cannot  require  an  assent  to  describe  the  land  devised  in         «-«- 
more  precise  terms  than  those  in  the  will :  Be  Fix,  sup. 

As  to  the  prescribed  form  of  assont,  see  L.  T.  R.,  1903^  r.  185,  Form 
51 ;  also  L.  T.  A.,  1897,  s.  6  (5). 

4* — (!•)  The  personal  representatives  of  a  deceased  Appropriatioa 
person  may,  in  the  absence  of  any  express  provision  to  ^^Ig^ct^^  ©f 
the  contrary  contained  in  the  will  of  such  deceased  legacy  or 
person,  with  the  consent  of  the  person  entitled  to  any 
legacy  given  by  the  deceased  person  or  to  a  share  in 
his  residuary  estate,  or,  if  the  person  entitled  is  a  lunatic 
or  an  infant,  with  the  consent  of  his  committee,  trustee, 
or  guardian,  appropriate  any  part  of  the  residuary  estate 
of  the  deceased  in  or  towards  satisfaction  of  that  legacy 
or  share,  and  may  for  that  purpose  value  in  accordance 
with  the  prescribed  provisions  the  whole  or  any  part  of 
the  property  of  the  deceased  person  in  such  manner  as 
they  think  fit.  Provided  that  before  any  such  appropria- 
tion is  efifectual,  notice  of  such  intended  appropriation 
shall  be  given  to  all  persons  interested  in  the  residuary 
estate,  any  of  whom  may  thereupon  within  the  prescribed 
time  apply  to  the  court,  and  such  valuation  and  appropria- 
tion shall  be  conclusive  save  as  otherwise  directed  by 
the  court. 

(2.)  Where  any  property  is  so  appropriated  a  convey- 
ance thereof  by  the  personal  representatives  to  the  person 
to  whom  it  is  appropriated  shall  not,  by  reason  only  that 
the  property  so  conveyed  is  accepted  by  the  person  to 
whom  it  is  conveyed  in  or  towards  the  satisfaction  of 
a  legacy  or  a  share  in  residuary  estate,  be  liable  to  any 
higher  stamp  duty  than  that  payable  on  a  transfer  of 
personal  property  for  a  like  purpose. 

(3.)  In  the  case  of  registered  land,  the  production  of 
the  prescribed  evidence  of  an  appropriation  under  this 
section  shall  authorize  the  registrar  to  register  the  person 
to  whom  the  property  is  appropriated  as  proprietor  of 
the  land. 
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SS.  4,  5, 11,       Subs.  (1)  applies  to  personal  estate  as  well  as  real  estate;  bat  it 
24.  ([oes  not,  where  there  is  a  trust  for  sale  and  conversion,  take  away 

EatabliahrMnt  *^®  fonner  power  of  appropriation :  Be  Beverly,  1901, 1  Ch.  681. 

of  a  Real         Rules  of  Court  under  this  s.  remain  to  be  made ;  for  an  instrument 
MepretetUative.  of  appropriation,  see  L.  T.  R.,  1903,  r.  185,  Form  52. 
TrustlbTiale       "^^^  notice  to  bo  given  under  subs.  1  becomes,  it  seems,  part  of  the 

■kT  X.        ^    '  title  to  the  appropriated  land. 
Notice  part  *^*^    ^ 

Liabilit    *'         ^'  N^^^i^g  ^  *tis  part  of  this  Act  shall  affect  any 
for  daty.         dutj  payable  in  respect  of  real  estato  or  impose  on  real 

estate  any  other  duty  than  is  now  payable  in  respect 

thereof. 

See  Be  Palmer,  and  Be  Sharman,  cited  in  note  to  8.  2  (3),  mp. 


Part  II. 

Ai  to  sutttte       U.  Section  two  of  the  statute  of  the  thirty^second  year 
of  32  Hen.  8,    ^f  ^j^^  ^^^^  ^f  Henry  the  Eighth,  chapter  nine,  which 

prohibits  sales  and  other  dispositions  of  land  of  which 
the  grantor  or  his  predecessor  in  title  has  not  been  in 
possession  for  one  whole  year  previously  to  the  disposition 
being  made,  is  hereby  repealed. 

As  to  the  meaning  of  the  repealed  s.,  see  Jenkins  v.  Jones,  9  Q.  B.  D. 
128, 134. 

Interpretation.  24. — (1.)  AH  hereditaments,  corporeal  and  incorporeal, 
shall  be  deemed  land  within  the  meaning  of  the  principal 
Act  and  this  Act,  except  that  nothing  in  this  Act  shall 
render  compulsory  the  registration  of  the  title  to  an 
incorporeal  hereditament,  or  to  mines  or  minerals  apart 
from  the  surface,  or  to  a  lease  having  less  than  forty 
years  to  run  or  two  lives  yet  to  fall  in,  or  to  an  undivided 
share  in  land,  or  to  freeholds  intermixed  and  indistinguish- 
able from  lands  of  other  tenure,  or  to  corporeal  heredita- 
ments parcel  of  a  manor,  and  included  in  a  sale  of  the 
manor  as  such. 

(2.)  In  this  Act  the  expression  ''personal  representative" 
means  an  executor  or  administrator. 

•^Land."  The  statutory  definition  of  "  land  "  did  not  apply  to  the  L.  T.  A.  • 

see  s.  4  of  that  Act ;  the  definition  in  this  f«  would  include  a  personal 
inheritance  and  chattels  real. 
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26.  This  Act  shall  come  into  operation  on  the  first    ss.  25, 26. 
day  of  January  one  thousand  eight  hundred  and  ninety-  jsstabiishmeni 
eight.  of  «  ^^. 

26.  This  Act  may  be  cited  as  the  Land  Transfer  Act,        — 
1897,  and  shall  be  construed  as  one  with  the  principal  ^enrofTc't. 
Act,  and  that  Act  and  this  Act  may  be  cited  together  short  title  and 
as  the  Land  Transfer  Acts,  1875  and  1897.  construction. 
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CHAPTER  I. 

THE  LAND  CHARGES  REGISTRATION  AND  SEARCHES 

ACT,  1888. 

51  &  52  VICT,  c-  51. 

An  Act  for  registering  certain  Charges  on  Land,  and  for 
facilitating  Searches  for  them.   [24th  December,  1888.] 

Be  it  enacted  by  the  Qaeen's  most  Excellent  Majesty, 
by  and  with  the  advice  and  consent  of  the  Lords  Spiritual 
and  Temporal,  and  Commons,  in  this  present  Parliament 
assembled,  and  by  the  authority  of  the  same,  as  follows : 


Part  I. — Introductory. 

1.  This  Act  may  be  cited  as  the  Land  Charges  Regis* 
tration  and  Searches  Act,  1888. 

2.  This  Act  shall  come  into  operation  on  the  first  day 
of  January,  one  thousand  eight  hundred  and  eighty-nine, 
which  day  is  in  this  Act  referred  to  as  the  commence- 
ment of  this  Act :  Provided  that  any  rules  under  this 
Act  may  be  made,  and  any  other  thing  for  the  purpose 
of  bringing  this  Act  into  operation  may  be  done,  at  any 
time  after  the  passing  thereof,  but  any  such  rules  or 
thing  shall  not  take  effect  until  the  commencement  of 
this  Act 

3.  This  Act  shall  not  extend  to  Scotland  or  Ireland. 
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4.  In  this  Act :  S.  4. 

''Land"  indades  lands,  messuages^  tenements,  and    iisrnftODuo- 
hereditaments  corporeal  and  incorporeal  of  any       ^^^- 

tenure.  interpretation. 

''  Purchaser  for  value  "  includes  a  mortgagee  or  lessee, 
or  other  person  who  for  yaluable  consideration 
takes  any  interest  in  land  or  in  a  charge  on  land, 
and  ''purchase"  has  a  meaning  corresponding 
with  purchaser. 

"Person"  includes  a  body  of  persons  corporate  or 
unincorporate. 

"Prescribed"  means  prescribed  by  any  general  rules 
made  in  pursuance  of  this  Act. 

"  Act  of  Parliament "  includes  local  and  personal  Act 

"  Land  charge  "  means  a  rent  or  annuity  or  principal 
moneys  payable  by  instalments,  or  otherwise^  with 
or  without  interest  charged,  otherwise  than  by 
deed,  upon  land,  under  the  provisions  of  any  Act 
of  Parliament,  for  securing  to  any  person  either 
the  moneys  spent  by  him  or  the  costs,  charges, 
and  expenses  incurred  by  him  under  such  Act,  or 
the  moneys  advanced  by  him  for  repaying  the 
moneys  spent,  or  the  costs,  charges  and  expenses 
incurred  by  another  person  under  the  authority 
of  an  Act  of  Parliament,  and  a  charge  under  the  24  &  25  Vict. 
thirty-fifth  section  of  the  Land  Drainage  Act,  4^  ^  47  yj^t. 
1861,  or  under  the  twenty-ninth  section  of  the  c«  si- 
Agricultural  Holdings  (England)  Act,  1883,  but 
does  not  include  a  rate  or  scot. 

''  Land  charge  "  also  includes  charges  under  s.  31  of  the  Agricultural 
Holdings  Act,  1883  (see  Tenants  Compensation  Act,  1890,  s.  3),  and 
under  s.  3  of  the  Agricultural  Holdings  Act,  1900. 

But  not  charges  created  **in  invitum,**  e,g.  under  s.  257  of  tho 
Public  Health  Act,  1876  :  see  proviso  to  s.  10,  *n/.,  and  Eeg»  v.  Land 
Beghtrij,  24  Q.  B.  D.  178.    Compare  L.  T.  R.,  1903,  r.  1  (3). 

Semble,  the  charge  created  by  s.  9  (6)  of  the  Finance  Act,  1894,  in 
favour  of  a  limited  owner,  who  pays  estate  duty,  is  not  a  *'  land 
charge^*  within  the  above  definition,  as  it  is  not  created  in  conse* 
quence  of  an  application :  (see  proviso  to  s.  10  in/,,  and  Reg.  v.  Land 
JRegistri/f  aup,).    The  certificate  granted  on  an  application  under  s.  9 

O 
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(2)  of  the  Finance  Act,  1894,  docs  not  create  the  charge,  but  is  only 
cvidsDce  of  the  amount  charged  :  (see  subfl.  3  of  that  s.).  Compare 
s.  33  of  the  Finance  Act,  1896. 

**  Deed  of  arrangement "  has  the  same  meaning  as  in 
the  Deeds  of  Arrangement  Act,  1887. 

The  Deeds  of  Arrangement  Act,  1887,  does  not  apply  to  arrange- 
ments made  by  limited  companies :  Be  Bihys,  Ltd.,  1903,  2  Ch.  590. 

"Judgment"  does  not  include  an  order  made  by  a 
Court  having  jurisdiction  in  bankruptcy  in  the 
exercise  of  that  jurisdiction,  but,  save  as  aforesaid, 
includes  any  order  or  decree  having  the  effect  of 
a  judgment. 

Part  II.— Registration  op  Writs  and  Orders 

AFFECTING   LaND. 

The  Bankruptcy  Court  still  evades  the  duty  of  keeping  a  proper 
record  of  bankruptcies  and  receiving  orders  so  as  to  facilitate  a  search, 
which  at  present  is  the  most  onerous  of  all  searches,  and  cannot  be 
made  with  any  certainty  as  to  a  correct  result. 

Writs  or  orders  not  in  bankruptcy  require  to  be  re-rcgistcred  under 
til  is  Act  every  five  years  :  s.  5  (3). 

The  Crown  not  being  mentioned,  its  process  of  execution  was  not 
affected  by  the  Act :  but  seo  now  The  Land  Charges  Act>  1900,  ss. 
2,  3,  inf. 

Hegistration  under  this  Act  supersedes  registration  in  the  Supreme 
Court :  s.  6  (4). 

The  search  will  be  in  the  names  of  the  vendor  or  mortgagor  and 
their  predecessor  in  title,  dead  or  living. 

Search  for  lis  pendens  must  still  be  made  to  the  same  extent  as  if 
this  Act  had  not  passed  :  s.  G  (b), 

5. — (1.)  There  shall  be  established  and  kept  at  the 
Office  of  Land  Eegistry  a  register  of  writs  and  orders 
affecting  land,  and  there  may  be  registered  therein,  in 
the  prescribed  manner,  any  writ  or  order  affecting  land 
issued  or  made  by  any  Court  for  the  purpose  of  enforcing 
a  judgment,  statute,  or  recognizance,  and  any  order 
appointing  a  receiver  or  sequestrator  of  land. 

"  Any  Court,"  "  any  order  " :  these  words  seem  to  cover  an  order  of 
a  County  Court  appointing  a  receiver  under  s.  2  (3)  of  the  Tithe  Act, 
1891 ;  but  qu,  as  to  an  order  under  s.  2  (2)  :  see  definition  of 
"judgment "  in  s.  4,  sup, 

(2.)  Every  entry  made  in   pursuance  of  this  section 
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shall  be  made  in  the  name  of  the  person  whose  land  is     ss.  5,  e, 
affected  by  the  writ  or  order  registered.  iiEaiffrRATioir 

(3.)  The  registration  of  a  writ  or  order  in  pursuance  of     of  Writs 
this  Act  shall  cease  to  have  effect  at  the  expiration  of   AFFscnNa 
five  years  from  the  date  of  the  registration,  but  may  be       ^j^* 
renewed  from  time  to  time,  and,  if  renewed,  shall  have 
effect  for  five  years  from  the  date  of  the  renewal. 

(4.)  Begistration  of  a  writ  or  order  in  pursuance  of 
this  section  shall  have  the  same  effect  as,  and  make 
unnecessary,  registration  thereof  in  the  Central  Office  of 
the  Supreme  Court  of  Judicature  in  pursuance  of  any 
other  Act. 

Power  to  vacate  the  registration  of  a  writ  or  order  aSecting  land 
(formerly  wanting  :  see  Cook  v.  Cook,  15  P.  D.  116)  has  been  given 
by  S.  L.  A.  1890,  s.  19,  inf.,  Part  V.,  Ch.  VI. 

6.  Every  such  writ  and  order  as  is  mentioned  in  Protection  of 
section  five,  and  every  delivery  in  execution  or  other  J'^^nlrtnon- 
proceeding  taken  in  pursuance  of  any  such  writ  or  order,  registcreii 
or  in  obedience  thereto,  shall  be  void  as  against  a  pur-  o^yj^s!^"' 
chaser  for  value  of  the  land,  unless  the  writ  or  order  is 
for  the  time  being  registered  in  pursuance  of  this  Act. 

The  application  of  this  s.  is  extended  by  s.  3  of  the  Land  Charges 
Act,  1900,  inf. 

Provided  that — 

(a)  Wlhere  the  writ  or  order  is  at  the  commeneement 
of  this  Act  registered  in  pursuance  of  the  Act 
of  the  session  held  in  the  twenty-seventh  and 
twenty-eighth  years  of  Her  Majesty^  chapter 
one  hundred  and  twelve,  intituled  "An  Act  to 
amend  the  law  relating  to  future  judgments^ 
statutes,  and  recognizances,*'  nothing  in  this 
section  shall  affect  the  operation  of  such  writ 
or  order  until  tlie  expiry  of  the  period  for 
which  it  is  so  registered; 

"The  expiry  of  the  period  for  which  it  is  registered" :  apparently 
the  registration  of  a  writ  or  order  under  The  Judgments  Act,  18C4, 
which  was  only  required  for  the  purpose  of  obtaining  an  order  for  sale 
under  s.  4  (i?e  Fope,  17  Q.  B,  D.  743),  only  continued  in  force  for  the 
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SS.  8y  7, 8, 9.  three  months  from  the  time  of  r^istration  mentioned  in  s.  1  of  the 
Law  of  Property  Amendment  Aot,  I860.  This  proviao  is  repealed  by 
&  5  of  the  Land  Charges  Act,  1900^  ir^. 


Reoistbation 

OF  Writs 

AMD  Ordbbs 

▲ffbctino 

Land. 


(J)  Whore  the  proceedisg  in  which  the  writ  or  order 
was  issued  or  made  is  for  the  time  being 
registered  as  a  Zts  pendens  in  the  name  of  the 
person  whose  land  is  affected  by  the  writ  or 
order,  nothing  in  this  section  shall  affect  the 
operation  of  such  registration. 

"  For  the  time  being  *' :  as  to  Court's  power  to  vacate  a  ItB  pendens^ 
see  30  &  31  Yict.  c.  47,  s.  2 ;  Baanter  v.  Middldon,  1898, 1  Ch.  313 ; 
affirmed,  42  Sol.  J.  508 ;  BeiUy  v.  Itichardson,  43  SoL  J.  457 ;  King  v. 
Barber^  47  Sol.  J.  110*  As  to  entry  of  satisfaction  of  a  lis  pendens,  seo 
22  &  23  Vict.  c.  115,  s.  2. 


Registration  ParT  III. — REGISTRATION  OF  DeEDS  OF  ArRAKGEMEKT. 
OF  Deeds  of 

All  deeds  of  arrangemoDt,  whether  executed  hefore  or  after  the 
commencement  of  the  Act,  must  he  registered  (s.  9),  but  one  year  was 
allowed  for  registration  of  deeds  executed  before  1889  (s.  9). 

The  search  will  be  in  the  names  of  the  vendor  or  mortgagor,  and 
their  predecessors  in  title. 

There  is  no  proyision  for  re-registration. 


Arranqe- 

XENT. 

Deeds  of 
arrangemont. 


Register  of 
deeds  of 
arrangemeDt 
aflfecting  land. 


Registration 
of  deeds  of 
arrangement. 


Protection  of 
purchasers 
against  un- 
registered 
deeds  of 
arrangement. 


7-  A  register  (in  this  Act  called  the  register  of  deeds 
of  arrangement  affecting  land)  shall  be  kept  at  the 
Office  of  Land  Registry,  and  deeds  of  arrangement  may 
be  registered  therein,  in  the  prescribed  manner,  in  the 
name  of  the  debtor. 

8*  A  deed  of  arrangement  may  be  registered  in  the 
register  of  deeds  of  arrangement  affecting  land  on  the 
application  of  a  trustee  of  the  deed,  or  of  a  creditor 
assenting  to  or  taking  the  benefit  of  the  deed,  and  the 
registration  may  be  vacated  pursuant  to  an  order  of  the 
High  Court  of  Justice  or  any  judge  thereof. 

9.  Every  deed  of  arrangement,  whether  made  before 
or  after  the  commencement  of  this  Act,  shall  be  void  as 
against  a  person  who,  after  the  commencement  of  this 
Act,  becomes  a  purchaser  for  value  of  any  land  comprised 
therein  or  affected  thereby,  unless  and  until  such  deed 
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is  registered  in  the  register  of  deeds  of  arrangement     ss.  9,  lo. 
aflfecting  land :  Provided  that  nothing  in  this  seetion  RBa,^^x,oK 
shall  affect  any  deed  of  arrangement  made  before  the  of  Deeds  of 
commencement  of  this  Act  until  the  expiration  of  one    '^^^t*'" 

year  from  the  commencement  of  this  Act  if  registered       

within  that  year. 

It  is  conceived  that  the  words  *'  aad  uotil "  do  not  give  to  registra- 
tion an  o3Dj>oat  facto  operation.    See  Hargrave  v.  H.  23  Beav.  484. 


Part  IV. — Eeqistbation  op  La.nd  Chabqes,        registration 

OF  Land 
Only  land  charges  created  after  1888  are  absolutely  required  to  be      Cuabggb. 

registered  under  this  Act.  

As  to  land  charges  before  1889  the  same  searches  must  be  made  as  ^^^  1888^^* 
formerly.    The  provision  in  s.  13  for  registration  on  an  assignment  n^r      ^ogg 
made  after  1888,  gives  assistance,  but  cannot  be  relied  on,  as  there 
may  be  no  such  assignment. 

The  search  (s.  10)  must  be  in  the  name  of  the  person  entitled  Against  whom, 
whether  legally  or  equitably  to  the  freehold  in  possession  or  the 
tenant  on  the  Court  Rolh  when  tho  charge  was  created ;  so  that  it 
cannot  be  confined  to  the  name  of  the  immediate  vendor  or  mortgagor, 
but  must  be  carried  back  against  all  owners  in  possession  for  the  time 
being. 

There  is  no  provision  for  re-registration. 

10*  A  register,  in  this  Act  called  the  register  of  land  Registry  of 
charges,  shall  be  kept  at  the  Office  of  Land  Registry,  ^*"*^  "^*'S"- 
and  land  charges  may  be    registered    therein  in  the 
prescribed  manner : — 
(1.)  In  the  case  of  freehold  land,  in  the  name  of  the 

person  beneficially  entitled  to  the  first  estate  of 

freehold  at  the  time  of  the  creation  of  the  land 

charge : 
(2.)  In  tho  case  of  copyhold  land,  in  the  name  of  the 

tenant  on  the  court  rolls  at  the  time  of  the 

creation  of  the  land  charge. 
Provided  that  where  the  person  by  or  on  behalf  of  whom 
the  application  was  made  pursuant  to  which  the  land 
charge  was  created  was  beneficially  entitled  to  a  lease 
for  lives  or  a  life  at  a  rent  or  to  a  term  of  years  the  land 
charge  shall  be  registered  also  in  the  name  of  that 
person, 
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SS.  10,  11,  12, 
13,  14,  15. 

Registration 
OF  Land 
Charors. 
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Expenses, 


Protection  of 
]»nrchMer8 
Hgninst  tin* 
registered 
charges. 


See  c.^.  The  ImproTemcnt  of  Land  Act,  1864,  ss.  8, 11, 66  and  67. 
Od  a  sale  or  mortgage  of  leaseholds,  the  same  searches  should  be  made 
for  land  charges  as  in  the  case  of  freeholds. 

!!•  The  expenses  incurred  by  the  person  entitled  to 
a  land  charge  created  before  the  commencement  of  this 
Act  in  causing  the  charge  to  be  registered  in  the  register 
of  land  charges  shall  be  deemed  to  form  part  of  such 
land  charge,  and  shall  be  recoverable  by  him  accordingly 
on  the  day  for  payment  of  any  part  of  such  land  charge 
next  after  such  expenses  are  incurred. 

12.  A  land  charge  created  after  the  commencement  of 
this  Act  shall  be  void  as  against  a  purchaser  for  value  of 
the  land  charged  therewith,  or  of  any  interest  in  such 
land,  unless  and  until  such  land  charge  is  registered  in 
the  register  of  land  charges  in  the  manner  mentioned  in 
this  Act. 

'*  And  until "  :  see  d.  to  s.  9. 

Non-registorcd     13-  After  the  expiration  of  one  year  from  the  first 

exutlnrftt       assignment  by  act  inter  vivos,  occurring  after  the  cora- 

commence-      meucemcnt  of  this  Act,  of  a  land  charge  created  before 

Act!  ^     "     *'^®  commencement  of   this  Act,   the   person    entitled 

thereto  shall  not  be  able  to  recover  the  same,  or  any 

part  thereof,  as  against  a  purchaser  for  value  of  the  land 

charged  therewith  or  of  any  interest  in  such  land,  unless 

such  land  charge  is  registered  in  the  registry  of  land 

charges  in  the  manner  mentioned  in  this  Act  prior  to  the 

completion  of  the  purchase. 

The  words  *'  and  until  **  are  omitted  in  this  s. 

Vacation  of         14-  The  registration  of  a  land  charge  may  be  vacated 
entry.  pursuant  to  an  order  of  the  High  Court  of  Justice  or  any 

judge  thereof. 


SUPPLE- 
XBNTAL. 

Index  to 
registers. 


Part  V. — Supplemental. 

15-  An  alphabetical  index  in  the  prescribed  form  shall 
be  kept  at  the  Office  of  Land  Registry  of  all  entries  made 
in  any  register  kept  at  that  office  pursuant  to  this  Act 

See  Bule  3  in  Ch.  II.  inf. 
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16-  Any  person  may  search  in  any  register  or  index  ^^- 16,  n,  is. 
kept  in  pursuance  of  this  Act  on  paying  the  prescribed      Supple- 

fee.  MENTAU 

17»  The  provisions  as  to  searches  in  the  Central  OflSce,  Searches. 
requisitions,  certificates,  oflScers,  clerks,  persons,  and  for  Official 

searches 

the  protection  of  solicitors,  trustees,  agents,  and  other 

persons  in  a  fiduciary  position  contained  in  the  second 

section  to  the  Oonveyancing  Act,  1882,  except  so  much  45  &  4g  Vict. 

of  those  provisions  as  relata^i  to  the  making  of  general  ^' 

rules,  shall  apply  to  searches  in  any  register  or  index 

kept  in  pursuance  of  this  Act  [in  the  register  oi  lis  pendens, 

the  register  of  deeds  of  arrangement  affecting  land,  and  the 

register  of  land  charges],  in  the  same  manner  as  if  this  Act 

had  been  described  in  Part  I.  of  the  First  Schedule  to  44  &  43  Vict. 

the  Conveyancing  and  Law  of  Property  Act,  1881.  ^'  ^^' 

The  "  register  of  Us  ^pendens "  appears  to  be  a  mistake  for  the 
"  register  of  writs  and  orders ; "  bat  the  words  in  square  brackets 
seem  altogether  superfluous. 

S.  2  (1)  of  the  C.  A.,  1882,  provides  that  a  requisition  should  refer 
to  that  s.  But  neither  Forms  5  and  7  in  the  Schedule  to  the  Rules  of 
Ist  January,  1889  (Ch.  II.,  tw/.)»  nor  the  Forms  now  in  use  under  this 
Act  and  the  Land  Charges  Act,  1900,  contain  any  reference  to  that  s. 

18-  The  Lord  Chancellor  may  at  any  time  after  the  General  rules. 
passing  of  this  Act,  and  from  time  to  time,  with  the 
concurrence  of   the    Commissioners  of  Her    Majesty's 
Treasury  as  to  fees,  make  such  general  rules  as  may  be 
required  for  carrying  this  Act  into  effect. 
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CHAPTER  11. 

RULES  UNDER  THE  LAND  CHARGES   REGISTRATION 
AND  SEARCHES  ACT,  1888  (Ist  JANUARY,  1889). 

Rule  1. — The  several  Kegisters  established  by  the  Act 
Rhall  contain  the  following  particulars  respectively,  or  such 
other  particulars  as  the  Registrar  shall  from  time  to  time 
determine : — 

(1.)  The  Register  of  Writs  and  Orders  shall  contain : — 
(a)  The  name,  address,  and  description  of  the  person 

whose  land  is  afleoted. 
(6)  The  date  and  nature  of  the  writ  or  order,  and  the 
court,  and  the  action  or  matter,  by  and  in  which 
the  writ  or  order  was  issued  or  made. 
(c)  The  date  of  registration,  and  of  any  renewal  of 

registration. 
{d)  The  name  and  address  of  the  applicant  or  of  the 
solicitor  (if  any)  making  the  application. 
(2.)  The  Register  of  Deeds  of  Arrangement  shall  contain : — 
(a)  The  name,  address,  and  description  of  the  person 

whose  land  is  affected. 
{!))  The  date  of  the  deed  and  the  names  of  the  parties, 
provided  that  where  the  creditors  are  numerous 
it  shall  not  be  necessary  to  specify  more  than 
.    three. 

(c)  The  date  of  registration. 

(d)  The  name  and  address  of  the  applicant  or  of  the 

solicitor  (if  any)  making  the  application. 
(3.)  The  Register  of  Land  Charges  shall  contain : — 
(a)  The  name,  address,  and  description,  and  capacity 
(that  is  to  say,  whether  (i.)  beneficially  entitled  to 
the  first  estate  of  freehold;  (ii.)  tenant  on  the 
Court  Rolls;  or  (iii.)  beneficiallj^  entitled  to  a 
lease  for  lives  or  a  life  at  a  rent  or  for  years)  of 
the  person  in  whose  name  the  registration  is 
made. 
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(h)  The  date  of  the  charge,  the  statute  under  which  it 
is  made,  and  the  parish  in  which  the  land  charged 
is  situated. 

(c)  The  date  of  registration. 

(d)  The  name  and  address  of  the  applicant  or  of  the 

solicitor  (if  any)  making  the  application. 

Bule  2. — Every  application  for  registration  shall,  unless 
made  by  a  solicitor,  be  supported  by  the  statutory  declaration 
of  the  applicant  as  to  the  trath  of  the  particulars  set  forth 
in  it. 

Bule  3. — The  alphabetical  index  shall  consist  of  the 
Begisters  themselves,  all  entries  in  such  registers  being 
made  alphabetically  in  the  manner  now  used  in  the  Begister 
of  Judgments  in  the  Central  Office  of  the  High  Court  of 
Justice,  or  in  such  other  manner  as  the  Begistrar  shall  from 
time  to  time  determine. 

Bule  4. — Applications  for  registration,  searches  (official 
and  otherwise),  and  official  certificates  shall  be  made  on, 
and  shall  furnish  the  particulars  set  forth  in,  the  several 
forms  for  those  purposes  given  in  the  Schedule  hereto,  or  in 
such  other  forms  as  the  Begistrar  shall  from  time  to  time 
determine. 

Bale  5. — Forms  shall  be  sold  at  the  Office  of  Land 
Begistry. 

Bule  6. — Certificates  of  official  searches  shall  be  marked 
with  the  stamp  of  the  Search  Department  of  the  Land 
Hegistry,  and  shall  be  issued  as  soon  as  possible  after  receipt 
of  the  applications. 

Bule  7. — In  any  case  of  modification  or  cancellation  of 
entries  on  the  Begister,  such  evidence  in  respect  thereof  as 
the  Begistrar  shall  from  time  to  time  think  necessary  shall 
be  required. 

Bule  8. — These  Bules  may  be  cited  as  the  Land  Charges 
Bules,  1889. 
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THE  SCHEDULE— FORMS. 

Form  1. — Application  to  Begister  a  Writ  or  Order, 

Form  2. — Application  to  Segister  a  Deed  of  Arrangement, 

Form  3. — Application  to  Segister  a  Land  Charge. 

Form  4. — Declaration  in  support  of  an  Application  to  Begister. 

Form  5. — Application  for  an  Official  Search, 

[The  Form  now  in  use  under  this  Act^  and  the  Land  Charges 
Act  J  1900,  provides  for  the  following  searches : — Begisters 
of  Writs  and  Orders  and  Lis  Pendens  for  the  period  of  Jive 
years  ending   the  of  19     ,  inchisive ;    Annui- 

ties and  Bentcharges  from  the   26th  of  Aprils  1855,  to 
the  of  19     ,  inclusive;  Deeds  of  Arrangement 

from  the   1st  of  January,   1889,   to  the  of 

19     ,  inclusive;  Land  Charges  from  the  Ist  of  January, 
1889,    to   the  of  19     ,   inclusive.     As   to  tJie 

time  over  which  the  last  three  searches  should  extend,  sec 
Ch.  IV.,  inf.] 

Form  6. — Declaration  by  separate  Instrument  as  to  purposes  of 

Search. 

Form  7. — Certificate  of  Official  Search. 

Form  8. — Bequisition  for  Continuation  of  Official  Search. 

Form  9. — Certificate  of  Continuation  of  Official  Search  (to  he 

endorsed  on  the  original  Certificate). 

[  The  Forms  are  not  set  out  here^  as  they  are  sold  at  the  Office 

of  Land  Begistry.     See  Bule  5.] 

The  following  further  Forms  have  also  come  into  use  at  the  Oflicc 
of  Land  Registry  since  the  Land  Charges  Act,  1900. 

Application  to  Begister  an  Annuity  or  Bentcharge. 

Application  to  Begister  a  Lis  Pendens. 

Application  to  Be-Register  a  Lis  Pendens  Writ  or  Order. 

Acknowledgment  of  Satisfaction  of  a  Lis  Pendens,  Annuity  or 
Bentcharge  pursuant  to  2S  &  24:  Vict.  c.  115. 

Certificate  of  Satisfaction  pursuant  to  the  last-mentioned  Act. 
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CHAPTER  III. 

THE  LAND  CHARGES  ACT,  1900. 
63  &  G4  VICT.  c.  26. 

An  Act  to  amend  the  Law  relating  to  Cliarges  on  Land  and 
to  matters  connected  theremth.  [30th  July,  1900.] 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty, 
liy  and  with  the  advice  and  consent  of  the  Lords 
Spiritual  and  Temporal,  and  Commons,  in  this  present 
Parliament  assembled,  and  by  the  authority  of  the  same, 
as  follows : — 

1. — (1.)  The  business  of  the  registrar  of  judgments        s.  i. 
hitherto  conducted  in  the  central  oflSce  of  the  Supreme  xransf^to 
Court  shall  be  conducted  in  the  Office  of  Land  Registry,  Land  Registry 
and  the  Lord  Chancellor  may  by  order  provide  for  trans-  business 
ferrinff  to  the  Office  of  Land  Registry  such  officers  as '"J^'*^*"?  *** 

°  ,  o         ./  tho  registry 

may  be  required  for  conducting  that  business,  and  such  of  judgments. 
books  and  papers  as  may  be  needed  in  connexion  there- 
with, and  for  carrying  out  any  arrangements  incidental 
to  or  consequential  on  the  transfer,  and  for  abolishing 
the  office  of  registrar  of  judgments. 

(2.)  Provided  that  nothing  in  this  section  shall  apply 
to  the  registry  of  Scotch  and  Irish  judgments  established 
under  the  Judgments  Extension   Act,   1868,  and  the  31  &  32  Vict. 
Inferior  Courts  Judgments  Extension  Act,  1882,  or  any  ^  ^*- 
Act  amending  the  same.  c.^*.*^  ^  *^*' 

(3.)  This  section  shall  come  into  operation  on  such  day 
as  the  Lord  Chancellor  at  any  time  after  the  passing  of 
this  Act  may  by  order  direct. 

By  Order  dated  3rd  August,  1900,  it  was  provided  that  this  s.  Order  tmnsfer- 
should  come  into  operation  on  the  1st  September,  1900,  and  that  on  ""8  biwineis. 
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SS.  1,  2,  3.    that  date  there  should  be  transferred  to  the  Office  of  Land  Registry  : 

(1.)  All  registers  and  applications  for  registration  relating  to  Eoglish 

Judgments,  Lis  Pendens,  Crown  Debts,  Executions,  and  Anuuities ; 
(2.)  All  Day  Books  and  Account  Books;  (3.)  All  Certificates  of 
Oaicial  Searches;  and  (4.)  All  Prascipes  for  ordinary  Searches  from 
the  1st  January,  1900. 

aosing  of  2. — (1.)  A  judgment    or   recogaizance,  whether  ob- 

judgmcnto.  t^ii^ed  or  entered  into  on  behalf  of  the  Crown  or  other- 
wise,  and  whether  obtained  or  entered  into  before  or  after 
the  commencement  of  this  Act,  shall  not  operate  as  a 
charge  on  land,  or  on  any  interest  in  land,  or  on  the 
unpaid  purchase  money  for  any  land,  unless  or  until  a 
writ  or  order  for  the  purpose  of  enforcing  it  is  registered 
51  &  52  Vict,  under  section  five  of  the  Land  Charges  Begistration  and 
Searches  Act,  1888. 


c.  51. 


**  Any  interest  in  land  ** :  for  a  judgment  to  operate  as  a  charge,  it 
18  no  longer  necesaary  that  the  land  should  he  actually  delivered  in 
execution.    It  seems,  therefore,  that  a  judgment  creditor  would  now, 
on  registering  a  writ  of  elegit,  or  an  order  appointing  a  receiver,  ohtaiu 
Estates  in  a  charge  on  an  estate  in  remainder,  which  is  incapahle  of  being  taken 

remainder,        jq  execution  :  see  He  South,  9  Ch.  369 ;  Re  Harrison  &  Botlomley, 
1899,  1  Ch.  465. 

(2.)  This  section  shall  apply  to  any  inquisition  finding 
a  debt  due  to  the  Crown,  and  any  obligation  or  specialty 
made  to  the  Crown,  and  any  acceptance  of  office  from  or 
under  the  Crown,  whatever  may  have  been  its  date,  in 
like  manner  as  it  applies  to  a  judgment. 

Priorities.  The  priorities  of  charges  on  land  under  this  f.  will,  it  is  conceived, 

be  determined  by  the  dates  on  which  the    writs  or  orders    are 
registered. 

1  &  2  Vict. 

c.  110.  (3.)  Except  under  an  order  of  the  High  Court,  no  entry 

l\^     '^  shall  be  made  in  any  register  kept  under  sections  nine- 

23  &  24  Vict,  teen  and  twenty-one  of  the  Judgments  Act,  1838,  section 

27  &  28  Vict,  eight  of  the  Judgments  Act,  1839,  the  Law  of  Property 

28  &"29  Vict  -A^mendment  Act,  1860,  the  Judgments  Act,  1864,  or  the 
c.  104.  Crown  Suits,  &c.  Act,  1865. 

Amendments        3.  Section  six  of  the  Land  Charges  Begistration  and 
Vict.  c.  51.      Searches  Act,  1888,  shall  apply  to  every  writ  and  order 
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affectiDg  land  issued  or  made  by  any  Court  for  the  pur-    ss.  s,  4, 5. 

pose    of  enforcing  a  judgment,  whether  obtained    on 

behalf  of  the  Crown  or  otherwise,  and  whether  obtained 

before  or  after  the  commencement  of  this  Act,  and  to 

every  delivery  in  execution  or  other  proceeding  taken  in 

pursuance  of  any  such  writ  or  order,  or  in  obedience 

thereto. 

4.  From  and  after  the  passing  of  this  Act  the  Middle-  ^  ^^^> «.  20, 
— ^  X  o  UQ^  ^  Apply 

sex  Begistry  Act,  1708,  shall  not  apply  to  any  instru-  to  certoin 
ment  made  after  the  passing  of  this  Act  and  capable  ^**''K®'- 
of  registration  under  this  Act  or  the  Land  Charges 
Eegistration  and  Searches  Act,  1888. 

The  Land  Registry  (Middlesex  Deeds)  Act,  1891,  s.  6,  provided  that 
it  should  not  hs  necessary  for  the  validity  of  any  judgment,  statute, 
or  recognisance,  that  a  memorial  thereof  be  registered  under  the 
Middlesex  Begistry  Act,  1708. 

6.  As  from  the  commencement  of  this  Act  the  enact-  Repeal, 
ments  specified  in  the  schedule  to  this  Act  are  hereby 
repealed  to  the  extent  mentioned  in  the  third  column  of 
that  schedule. 

The  repeal  of  s.  3  of  the  Law  of  Property  Amendment  Act,  1860,  Prioritj  of 
appears  to  have  the  result  of  restoring  to  an  unregistered  judgment  r«gi«tered 
against  a  deceased  debtor  its  former  priority  over  simple  contract  ^^^^^"^.^^^1"^ 
debts  in  administration.     See  Van  Ghduive  y.  Nerinckz,  21  Gh.  D. 
189.    But  it  is  conceived  that,  in  the  administration  by  the  Court  of 
the  insolvent  estate  of  a  person  dying  on  or  after  the  Ist  November, 
1875,  judgment  debts,  whether  registered  or  imregistered,  have  no 
priority :  Judicature  Act,  1876,  s.  10 ;  JRe  Whitaker,  1901,  1  Ch.  9 
(disapproving  Be  Maggi^  20  Ch.  D.  545) ;  M^Causland  v.  O'Callagliarif 
1904, 1  Ir.  R.  376. 

It  is  conceived  that  notwithstanding  the  repeal  in  s.  4  of  the  Judg-  Sale  under 
ments  Act,  1864,  of  the  wordp,  "  and  whose  writ  .  .  .  registered,"  a  ''"*'^"|gi* 
judgment  creditor  cannot  obtain  an  order  for  sale  under  that  s.  until  ^  ^'         * 
ho  has  registered  a  writ  or  order  under  s.  5  of  the  Land  Charges 
Begistration  and  Searches  Act,  1888,  aud  so  obtained  a  charge  under 
s.  2  of  this  Act.     See  the  words  in  s.  5  of  the  Judgments  Act,  18G4, 
''any  other  debt  ...  is  a  charge  on  such  land,"  and  "  the  charge  of 
the  petitioner.** 

The  words  *'  while  the  registry  of  such  writ  or  process  shall  con- 
tinue in  force  '*  were  apparently  left  in  s.  4  of  the  last-mentioned  Act 
by  inadvertence. 
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S.  6.  6, — (1.)  This  Act  shall  not  extend  to  Scotland  or 

Ireland. 

(2.)  This  Act  shall,  except  as  otherwise  expressly  pro- 
vided, come  into  operation  on  the  first  day  of  July  one 
thousand  nine  hundred  and  one. 

(3.)  This  Act  may  be  cited  as  the  Land  Charges  Act, 
1900,  and  shall  be  construed  as  one  with  the  Land 
51  &  52  Vict.  Charges  Registration  and  Searches  Act,  1888. 

c.  51,  *^  *=* 


Extent,  com- 
mencement, 
short  title, 
and  con- 
struction. 
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SCHEDULE. 


ENACTMENTS  REPEALED. 


Section  5. 


Session  and  Chapter. 


I  &  2  Vict.  c.  110. 


2  &  3  Vict.  c.  11. 


3  &  4  Vict.  c.  82. 


18  &  19  Vict.  c.  15. 


23  &  24  Vict.  c.  38. 


27  &  28  Vict.  c.  112. 


28  &  29  Vict.  c.  104. 


51  &  52  Vict.  c.  61. 


Title  or  Shcrt  Title. 


'I'ke    Judgments    Act, 
1838. 


The    Judgments    Act, 
1839. 


The    Judgments    Act, 
1840. 

The    Judgments    Act, 
1855. 


The  Law  of  Property 
Amendment  Act, 
1860. 

The  Judgments  Act, 
18G4. 


The  Crown  Suits,  &c., 
Act,  1865. 

The  Land  Charges 
Registration  and 
Searches  Act,  1888. 


Extent  of  Repeal. 


Section  nineteen,  and 
section  twenty- 
one,  from  the 
words  •*  Provided 
always"  to  ''one 
shilling." 

Sections  two,  three, 
five,  six,  eight,  and 
nine,  and  section 
four,  except  so  far 
as  it  applies  to  lis 
pendens. 

Section  two. 


Section  two,  from 
"  But  no  judg- 
ment "  to  the  end 
of  the  section ; 
section  three,  ex- 
cept so  far  as  it 
relates  to  lis  pen- 
dens; and  sections 
four  to  eight. 

Sections  one  to  five. 


Sections  one,  two,  and 
three,  and,  in  seo- 
tion  four,  the  words 
"and  whose  writ 
or  other  process  of 
execution  shall  be 
duly  registered.^ 


If 


Sections  forty-eight 
and  forty-nine. 

Proviso  (a)  of  section 
six. 
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CHAPTER  IV. 


SEARCHES  GENERALLY. 


Practical 
<lircctioD8  as 
to  searches. 


Judgments, 
and  writs  of 
execution  on 
judgments. 


For  full  information  as  to  searches  the  reader  is  referred 
to  Dart,  7th  ed.,  1191-1227,  and  Elphinstone  and  Clark 
on  Searches  (including  Appendix  containing  the  Land 
Charges  Registration  and  Searches  Act,  1888).  Bat  the 
following  short  statement  as  to  the  most  usual  searches 
may  be  useful  in  practice.  The  Land  Charges  Registra- 
tion and  Searches  Act,  1888,  is  referred  to  as  the  Act  of 
1888,  and  the  Land  Charges  Act,  1900,  as  the  Act  of 
1900. 

Judgments  entered  up  after  1  &  2  Vict.  c.  110,  and  on  or  before 
23rd  July,  1860,  did  not  affect  land  as  to  a  purchaser  or  mortgagee 
unless  registered  under  1  &  2  Vict.  c.  110,  and  re-registered  under  2 
&  3  Vict.  c.  11,  within  five  years  before  the  execution  of  the  convey- 
ance or  mortgage. 

As  to  judgments  entered  up  between  23rd  July,  1860,  and  30th 
July,  1864,  it  seems  that  under  23  &  24  Vict.  c.  38,  s.  1,  they  could 
affect  no  land,  as  to  a  purchaser  or  mortgagee,  without  the  issue  of 
a  writ  or  other  due  process  of  execution.  Such  writ  or  other  process, 
if  issued  before  1st  January,  1889,  required  registration  under  the 
last-mentioned  Act,  but  the  writ  or  process  lost  its  force,  if  not 
executed  within  three  months  of  its  registration  (s.  1).  If  issued 
after  31st  December,  1888,  it  came  under  the  Act  of  1888,  ss.  5,  0, 
and  was  void  against  a  purchaser  for  value,  within  the  meaning  of 
that  Act,  unless  registered  thereunder. 

Judgments  entered  up  between  29th  July,  1864,  and  1st  July» 
1901,  did  not  bind  land  until  it  was  actually  delivered  in  execution 
(27  &  28  Vict.  c.  112,  s.  1).  And  writs  or  orders  (other  than  in 
bankruptcy)  affecting  land,  issued  or  made  on  such  judgments  after 
31st  December,  1888,  required  to  be  registered  at  the  Land  Kegistry 
under  the  Act  of  1888.  As  to  writs  or  orders  registered  under  the 
Act  of  1864,  on  the  Ist  January,  1889,  see  s.  6  (a)  of  the  Act  of 
1888. 

An  estate  in  remainder  cannot  be  delivered  in  execution:  Ebod 
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Barrs  v.  Cathcart,  1895, 2  Ch.  411  j  i?e  Harrison  &  Bottondey,  1899^ 
1  Ch.  465. 

The  appointment  of  a  receiver  is  equivalent  to  an  actual  delivery  in  Appointment 
execution,  within  the  meaning  of  27  &  28  Vict.  o.  112,  of  the  equitable  ®^  receiver, 
estate  in  land  of  a  Judgment  debtor :  Hatton  v.  Haywood,  L.  R.  9 
Ch.  Ap.  229 ;  Anglo-Italiar^  Bank  v.  Davies,  9  Ch.  D.  275 ;  Ux  p. 
Evans^  13  ib,  252. 

Crown  debts  from  4th  June,  1839,  up  to  and  including  1st  November,  Crown  debts 
1865,  did  not  affect  land  as  to  a  purchaser  or  mortgagee  unless  registered  *°^  ^'/^  ^^ 
under  2  &  3  Vict.  c.  11,  s.  8,  and  re-registered  under  22  &  23  Vict,  c,  (^own*deM«. 
35,  B,  22,  within  five  years  before  the  execution  of  the  conveyance  or 
mortgage. 

After  the  Ist  November,  1865,  no  Crown  debt  affected  land,  as  to 
a  purchaser  or  mortgagee,  unless  a  writ  of  execution  was  registered 
under  28  &  29  Vict.  c.  104,  ss.  48  and  49,  before  the  execution  of 
the  conveyance  or  mortgage  and  payment  of  the  purchase  or  mortgage 
money.    No  re-registration  was  required. 

Now  by  ss.  2  and  3  of  the  Act  of  1900  no  judgment,  as  defined  by  Registration 
the  Act  of  1888,  whatever  its  date,  and  whether  obtained  on  behalf  J^  j^qq^®  ^^^ 
of  the  Crown  or  otherwise,  and  no  Crown  debt,  whatever  its  date, 
operates  as  a  charge  on  land  unless  a  writ  or  order  for  the  purpose 
of  enforcing  it  is  registered  under  s.  5  of  the  Act  of  1888;  and  all 
writs  and  orders,  whenever  obtained,  for  the  purpose  of  enforcing  any 
such  judgments  or  Crown  debts  are  void  as  against  a  purchaser  or 
mortgagee,  unless  registered  and  re-registered  under  the  Act  of  1888. 

The  consequence  is  that  the  only  search  now  necessary  in  respect 
of  judgments  (other  than  in  bankruptcy)  and  Crown  debts  is  for 
writs  and  orders  for  the  period  of  five  years  prior  to  the  time  of 
search. 

A  lis  pendens  (which  does  not  affect  chattels  or  choses  in  action :  LispendoM,  ^ 
Wigram  v.  Buckley^  1894,  3  Ch.  483)  must  be  re-registered  every  five 
years  (2  &  3  Vict.  c.  11,  s.  7),  and  the  search  should  extend  over  that 
period* 

The  search  for  old  enrolled  grants  of  life  annuities  can  now  rarely,  if  Annnities  or 
ever,  be  necessary.  rent-chnrgcs. 

The  search  for  entries  of  grants  of  life  annuities  or  rent-charges  on 
or  after  26th  April,  1855,  registered  under  18  &  19  Vict.  c.  15,  s.  12, 
should  be  from  the  commencement  of  the  register  on  that  day  if  the 
person  against  whom  search  is  made  had  then  become  entitled  to  the 
property  and  attained  twenty-one  before  that  day,  but  otherwise  from 
the  time  when  he  became  entitled,  whether  in  possession  or  in  rever- 
sion, to  the  property,  or  the  day  when  he  attained  twenty-one,  which- 
ever last  happened. 

In  case  of  entailed  property  a  search  for  enrolled  deeds  of  disentail  Disentailing 
from  the  time  when  the  tenant  in  tail  attained  twenty-one  may  be  deeds, 
advisable.    He  may  have  given  a  security  while  his  estate  was  rever- 
sionary, thereby  creating  a  base  fee,  and  the  deeds  might  be  in  his 
possession  without  any  default  on  the  part  of  the  creditor. 
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losolveDcics. 
Bankruptcies. 


Dealings  by 
bankrupt  with 
Bubsequently 
acquired 
property. 


Search  for 
writs,  &c., 
under  Acts  of 
1888  and 
1900. 


Land  charges 
prior  to  1889. 


Extent  of 
search. 


The  search  for  insolvencies  can  rarely  now  be  necessary. 

The  search  for  bankruptcies  must  still  be  made  by  the  purchaser's 
solicitor  in  the  registers  at  the  Bankruptcy  Court  until  means  are 
afforded  for  an  ofiBcial  search.  The  search  should  in  strictness  extend 
back  for  twelve  years,  but  a  five  years'  search  is  commonly  deemed 
sufficient :  Dart,  7th  ed.,  1224-5.  Even  twelve  years  seem  not  suffi* 
cient  in  cases  where  a  vendor  has  acquired  freehold  land  within  that 
time,  as  the  purchaser  would  obtain  no  title  against  the  bankruptcy 
trustee  (see  He  New  Land  Development  AesocicUion  &  Oray^  1892,  2 
Ch.  138),  and  there  would  be  no  bar  by  adverse  possession  of  the 
vendor.  The  position  of  a  vendor  or  mortgagor  is,  however,  generally 
so  well  known  as  to  render  a  bankruptcy  search  unnecessary. 

An  order  of  adjudication  in  bankruptcy  is  not  a  *' conveyance " 
requiring  registration  in  Middlesex  :  Be  Calcott  in  Elvin,  1898,  2 
Ch.  460.  For  effect  of  an  act  of  bankruptcy  before  completion  of 
contract,  see  Powell  v.  MarshM,  Farkes  &  Co,,  1899, 1  Q.  B.  710. 

Where  the  bankrupt  has  acquired  personal  property  after  his  bank- 
ruptcy, and  his  trustee  has  not  intervened,  transactions  by  the  bank- 
rupt with  any  person  dealing  with  him  in  good  faith  and  for  value, 
in  respect  of  such  property,  whether  with  or  without  knowledge  of 
the  bankruptcy,  are  valid  against  the  trustee :  Cohen  v.  Mitchell^  25 
Q.  B.  D.  262 ;  Hunt  v.  FHpp,  1898, 1  Ch.  675.  This  principle  applies 
to  leaseholds :  Re  Clayton  &  Barclay,  1895,  2  Ch.  212 ;  hence  on  a 
sale  of  leaseholds  the  search  against  the  vendor  for  bankruptcies  need 
not  be  carried  back  beyond  the  date  when  he  acquired  the  property  ; 
but  it  does  not  apply  to  real  estate :  Be  New  Land  Devdopmeni 
Association  <£;  Gray,  1892,  2  Ch.  138;  and  see  Bird  v.  Philpott, 
1900, 1  Ch.  822;  London  &c.  Contracts,  Ltd.  v.  Tallack,  51  W.  R. 
408 ;  W.  N.,  1903,  8 ;  and  see  further  as  to  the  limits  of  the  principle, 
Be  Clark,  1894,  2  Q.  B.  393. 

As  to  orders  made  by  a  Court  in  bankruptcy  affecting  a  person  other 
than  the  bankrupt,  see  Williams,  Y.  &  P.  VoL  I.,  517. 

Searches  for  writs,  orders,  and  lis  pendens  for  five  years,  and  also 
for  deeds  of  arrangement  and  land  charges  created  or  assigned  after 
1888,  and  life  annuities  or  rent-charges  must  be  made  at  the  office  of 
Land  Registry  in  the  registers  kept  there  pursuant  to  the  Acts  of  1888 
and  1900.  The  time  over  which  the  search  for  deeds  of  arrangement 
and  land  charges  should  extend  must  be  determined  in  the  same  way 
as  above  mentioned  with  respect  to  the  time  for  a  search  in  the  rent- 
charge  register,  except  that,  as  to  land  charges,  search  during  a  minority 
may  be  necessary. 

As  to  searches  for  land  charges  created  before  1889,  and  not  regis- 
tered under  s.  13  of  the  Act  of  1888,  see  Williams,  V.  &  P.  Vol.  I. 
519-521. 

The  practice  is  to  make  the  above  searches  only  since  the  last  pr^ 
ceding  sale  or  mortgage,  and  not  to  search  against  preceding  owners, 
it  being  assumed  that  former  purchasers  or  mortgagees  made  proper 
searches  and  found  nothing  adverse;  but  the  same  practice  is  not 
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gcDorally  observed  in  the  case  of  searches  in  the  Yorkshire,  Middlesex, 
and  Irish  Deeds  Registries :  see,  however,  Elphiostone  and  Clark  on 
Searches,  p.  144. 

The  searches  should  be  made  in  the  names  of  all  persons,  living  or 
dead,  who  were  owners  since  the  last  porchase  or  mortgage. 

The  only  search  necessary  against  trastees,  or  mortgagees,  is  for  lU  Trustees  and 
pendens  for  five  years :  except  that  where  title  is  made  through  a  mortgagees, 
mortgagee  selling  under  a  power  of  sale,  there  should  be  a  search 
against  him  for  bankruptcies  :  see  Bankruptcy  Act,  1883,  s.  44  (ii.). 
As  to  searches  against  mortgagees  who  have  been  paid  off :  see  18  & 
19  Vict.  c.  15,  8. 11 ;  Dart,  7th  ed.,  1221. 

Where  the  vendor  or  mortgagor  has  in  his  possession  certificates  of  Certificates  of 
oflicial  searches  they  ought  now  to  be  shown  on  the  abstract.  ^^^^^Ja  ^ 

In  Proctor  v.  Cooper,  2  Drew.  1,  a  purchaser  making  a  search  for 
judgments  was  held  to  have  notice  of  an  incumbrance  which  he  failed 
to  discover.    The  official  certificate  is  now  conclusive  on  all  matters  Certificate 
within  s.  2  of  the  C.  A.,  1882,  and  the  solicitor  should  rely  on  that,  conclusive, 
and  not  search  himself ;  he  must,  however,  see  that  the  requisition 
delivered  under  subs.  1  is  properly  framed. 

Subs.  11  of  the  last- mentioned  s.  excludes  from  the  operation  of  that  Enrolled  deeds, 
s.  all  enrolled  deeds,  the  object  being  to  make  the  official  certificate 
binding  only  on  those  who  make  use  of  the  office  register  for  recording 
their  incumbrances,  and  not  to  affect  the  validity  of  any  actual  con- 
veyance upon  which  the  title  to  land  depends,  as  in  case  of  a  disentail- 
ing assurance.  But  a  search  for  deeds  enrolled,  though  so  excluded,  can 
be  asked  for  (see  R.  S.  C,  December,  1882,  Form  IIL,  Part  L,  Ch.  V., 
8vp.),  and  a  certificate  of  search  obtained.  It  will,  however,  only 
extend  to  deeds  at  the  Enrolment  Department  of  the  Central  Office  : 
after  two  years  enrolments  of  deeds  and  recognizances  should  be — but 
it  is  believed  are  not  always — removed  to  the  Record  Office  (R.  S.  C, 
0.  61,  r.  13),  and  search  must  be  made  there  by  the  solicitor  himself. 
It  is  conceived  that  a  solicitor  will  be  justified  in  relying  on  an 
official  certificate  for  enrolled  deeds  so  obtained,  so  far  as  it  extends, 
though  this  6.  does  not  expressly  exonerate  him.  The  Court  could 
scarcely  make  him  answerable  for  an  omission  by  its  own  officer. 

If  the  certificate  of  search  discloses  an  enrolled  deed  material  to  the  Office  copy 
title,  an  office  copy  of  the  enrolment  may  be  obtained  under  the  5th  *°**  certificate 
of  the  Rules  made  under  s.  2  of  C.  A .,  1882  (Part  I,  Ch.  V.,  sup.).    An  ^^  «>^f *>»™«°*- 
office  copy  ia  made  evidence  of  the  enrolment  by  12  &  13  Vict.  c.  109,  s. 
19.    By  s.  18  of  that  Act  a  certificate  of  enrolment  is  authorized  to  be 
endorsed  on  every  enrolled  deed  certifying  the  day  of  enrolment,  and 
when  sealed  or  stamped  with  the  seal  of  the  Enrolment  Department 
(see  now  Supreme  Court  of  Judicature  (Officers)  Act,  1879,  ss.  4,  5, 
12  (1) ;  R.  S.  C,  0.  61,  rr.  6,  7),  is  evidence  that  the  deed  was  enrolled 
on  the  day  mentioned  in  the  certificate. 

Search  in  a  Deeds  Registry  should  be  against  each  successive  owner  Deeds  Registry 
from  the  date  of  the  deed  under  which  he  acquired  his  interest  to  the  searches, 
date  of  the  registration  of  the  deed  by  which  he  parted  with  his 
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interest,  both  dates  iaclusive.  Whether  the  search  should  extend  over 
the  whole  period  of  the  abstract  is  a  question  to  be  considered  in  each 
case.  Search  against  a  testator  or  intestate  must  be  continued  after 
his  death  against  him  as  well  as  his  personal  representative  and 
his  devif ee  or  heir  up  to  the  date  of  registration  of  the  conveyance 
by  the  personal  representative  devisee  or  heir.  Where  the  will  has  to 
be  registered  within  a  given  time  and  is  not  so  registered  it  may  be 
advisable  also  to  search  against  the  heir  before  taking  a  title  from  the 
executor  or  devisee.  Where  a  mortgagee  sells  under  his  power  of  sale 
it  is  not  necessary  to  search  against  the  mortgagor  after  the  date  of 
registration  of  the  mortgage.  As  to  searches  against  persons  having 
power  to  appoint  new  trustees,  see  T.  A.,  s.  12  (4). 

See  also,  as  to  searches  in  the  Middlesex  and  Yorkshire  Registries^ 
the  Land  Registry  (Middlesex  Deeds)  Rules,  1892,  and  the  Yorkshire 
Registries  Acts,  1884  and  1885.  Official  certificates  of  search  can  be 
obtained,  and  a  solicitor,  trustee,  &c.,  is  not  answerable  for  any  loss 
arising  from  error  therein,  but  the  same  are  not  conclusive  in  favour  of 
a  purchaser. 

In  the  case  of  land  in  Durham  or  Lancashire,  search  should  be  made 
for  lU  pendens  for  five  years  in  the  local  registry  as  well  as  in  the 
office  of  Land  Registry  (18  &  19  Vict.  c.  15,  s.  3). 

In  the  case  of  copyholds  the  Court  Rolls  should  be  searched. 

In  some  cases  it  may  be  advisable  to  inspect  the  Index  Maps,  and 
list  of  pending  applications  kept  under  rr.  12  &  13  of  the  L.  T.  R. 
1903  ;  and  see  rr.  283,  293. 

As  to  searches  in  the  Land  Registry  in  the  case  of  land  registered 
under  the  L.  T.  A.'s,  see  L.  T.  R.,  1903,  rr.  283-296. 

On  a  sale  or  mortgage  by  a  company  registered  under  the  Com- 
panies Acts,  the  Register  of  Mortgages  and  Charges  kept  by  the 
Company  under  s.  43  of  the  Companies  Act,  1862,  and  the  Register  of 
Mortgages  and  Charges  kept  under  s.  14  of  the  Companies  Act,  1900, 
should  be  inspected  :  Dart,  7th  ed.  1222-3. 

In  some  cases  it  may  be  advisable  to  search  in  the  London 
Gazette  for  advertisements  of  winding-up  resolutions  and  petitions  ; 
(Companies  Act,  1862,  s.  132 ;  and  Companies  (Winding-up)  Rules, 
r.  27). 

In  the  case  of  land  in  or  near  a  town,  it  will  generally  be  advisable 
to  inquire  of  the  local  authority  as  to  sewering,  paving,  and  other  like 
charges. 
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PAET  III. 


TBUSTEE  ACTS. 


CHAPTER  L 

THE  TRUSTEE  ACT,  1888. 
61  &  62  VICT.  c.  59. 

An  Act  to  amend  the  Lato  relating  to  the  Duties,  Powers, 
and  Liability  of  Trustees.  [24tli  December,  1888.] 

The  whole  of  this  Act — except  88.  1  and  8 — was  repealed  by  T.  A.  Repeal  and 
(see  8.  61  and  Schedule)  ;  and  see,  for  re-enactments  similar  to  the  re-enactment, 
parts  of  this  Act  which  are  repealed,  ss.  5  (1)  (a),  8, 9, 14, 17,  18,  19, 
and  45  of  the  T.  A. 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty, 
by  and  with  the  advice  and  consent  of  the  Lords  Spiritual 
and  Temporal,  and  Commons,  in  this  present  Parliament 
assembled,  and  by  authority  of  the  same,  as  follows ;  that 
is  to  say, 

1. — (1.)  This  Act  may  be  cited  as  the  Trustee  Act,  short  title, 
1888.  "*««}*?  *"^ 

definition* 

(2.)  This  Act  shall  not  extend  to  Scotland. 

(3.)  For  the  purposes  of  this  Act  the  expression 
*' trustee"  shall  be  deemed  to  include  an  executor  or 
administrator  and  a  trustee  whose  trust  arises  by  con* 
struction  or  implication  of  law  as  well  as  an  express 
trustee,  but  not  the  official  trustee  of  charitable  funds. 

As  to  the  distinction  between  an  express  and  a  constructive  trustee,  Constroctive 
see  8odf  v.  Athwell,  1893,  2  Q.  B.  390  ;  lie  Gallard,  1897,  2  Q.  B.  8 ;  or  express 
North  Amencan  &c.  Co,,  Ltd.  v.  Watkins,  1904,  1  Ch.  242  ;  2  Ch.  trustee. 
233.  As  to  when  a  person  appointed  to  be  executor  and  trustee  of  a  will  Executor- 
ceases  to  hold  the  assets  as  executor,  and  becomes  a  trustee  thereof,  ^^^  ^^' 
see  Be  Timmis,  1902, 1  Ch.  176. 
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Director  of  A  director  of  a  company  can,  in  proceedings  taken  against  him 

CoraiMiny.  q^  the  footing  of  breach  of  trust,  claim  the  benefit  of  s.  8,  as  being, 
within  the  definition  of  this  subs.,  **  a  trustee  whose  trust  arises  by 
construction  or  implication  of  law  " ;  see  He  Lands  Allotment  Co^ 
1894, 1  Ch.  616  ;  Whitwam  v.  Watkin,  78  L.  T.  188 ;  Be  National 
Bank  o/  Walea^  1899,  2  Gh.  629,  affirmed  sub,  nom.  Dovey  v.  Cory, 
1901,  A.  C.  477. 

The  Act  does  not  apply  to  a  trustee  in  bankruptcy,  or  other  officer 
of  a  Court  accountable  to  the  Court :  Be  Cornish,  1896^  1  Q.  B.  99. 

A  first  mortgagee  who  has  sold,  is  trustee  of  the  surplus  proceeds : 
see  Thome  v.  Eeard,  1894, 1  Ch.  599,  607 ;  1896,  A.  C.  495. 

(4)  The  provisions  of  this  Act  relating  to  a  trustee 
shall  apply  as  well  to  several  joint  trustees  as  to  a  sole 
trustee. 

As  to  the  effect  of  this  subs,  on  the  exception  in  s.  8  (1),  see  Moore 
V.  Knight,  1891,  1  Ch.  547,  553. 

Statute  of  8. — (1.)  In  any  action  or  other  proceeding  against  a 

roTy^*P?eaded  *"^^*®®  ^^  ^^Y  P^rson  claiming  through  him,  except 
by  trustees,  where  the  claim  is  founded  upon  any  fraud  or  fraudulent 
breach  of  trust  to  which  the  trustee  was  party  or  privy, 
or  is  to  recover  trust  property,  or  the  proceeds  thereof 
still  retained  by  the  trustee,  or  previously  received  by 
the  trustee  and  converted  to  his  use,  the  following 
provisions  shall  apply — 

(a)  All  rights  and  privileges  conferred  by  any  statute 
of  limitations  shall  be  enjoyed  in  the  like  mauner  and  to 
the  like  extent  as  they  would  have  been  enjoyed  in  such 
action  or  other  proceeding  if  the  trustee  or  person  claim- 
ing through  him  had  not  been  a  trustee  or  person  claiming 
through  him : 

(&)  K  the  action  or  other  proceeding  is  brought  to 
recover  money  or  other  property,  and  is  one  to  which  no 
existing  statute  of  limitations  applies,  the  trustee  or 
person  claimiug  through  him  shall  be  entitled  to  the 
benefit  of  and  be  at  liberty  to  plead  the  lapse  of  time  as 
a  bar  to  such  action  or  other  proceeding  in  the  like 
manner  and  to  the  like  extent  as  if  the  claim  had  been 
against  him  in  an  action  of  debt  for  money  had  and 
received,  but  so  nevertheless  that  the  statute  shall  run 
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against  a  married  woman  entitled  in  possession  for  her 
separate  use,  whether  with  or  without  a  restraint  upon 
anticipation,  bat  shall  not  begin  to  run  against  any 
beneficiary  unless  and  until  the  interest  of  such  bene- 
ficiary shall  be  an  interest  in  possession. 

(2.)  No  beneficiary,  as  against  whom  there  would  be  a 
good  defence  by  virtue  of  this  section,  shall  derive  any 
greater  or  other  benefit  from  a  judgment  or  order 
obtained  by  another  beneficiary  than  he  could  have 
obtained  if  he  had  brought  such  action  or  other  pro- 
ceeding and  this  section  had  been  pleaded. 

(3.)  This  section  shall  apply  only  to  actions  or  other 
proceedings  commenced  after  the  first  day  of  January 
one  thousand  eight  hundred  and  ninety,  and  shall  not 
deprive  any  executor  or  administrator  of  any  right  or 
defence  to  which  he  is  entitled  under  any  existing  statute 
of  limitations. 

"A  trustee " :  see  a.  1  (3),  (4),  and  notes  thereon.  "Trustee." 

"Claiming  through  him";  i.e.,  the  executors,  administrators  and  « Claiming 
assigns  of  the  trustee  :  Leahy  v.  De  Moleyns^  1896, 1  Ir.  R.  213,  242.  through  him." 

"  Fraud  or  fraudulent  breach  of  trust  to  which  the  trustee  was  party  **  Party  or 
or  privy  "  ;  these  words  indicate  moral  complicity.  A  man  cannot  be  P'ivy." 
a  party  or  privy  to  that  in  which  he  has  taken  no  part  and  of  which 
he  knows  nothing,  and  which  has  in  fact  been  committed  by  another 
for  his  own  benefit;  the  fraud  of  the  trustee's  agent,  for  his  own 
purposes,  is  not  enough  to  bring  the  trustee  within  this  exception : 
see  Thorne  v.  Beard,  1894,  1  Ch.  599 ;  1895,  A.  C.  495 ;  and  see 
ColUngs  v.  Wade,  1896,  1  Ir.  R.  340. 

It  is  difiBcult  to  see  why  subs.  1  should  not  cover  the  case  where  the  *<  Or  other 
beneficiary  happens  to  have  been  made  defendant,  though  the  claim  proceeding 
is  in  effect  against  the  trustee,  but  see  Be  Chapman,  1896,  1  Ch.  323,  ^f^g^ee  " 
326;  reversed  1896,  2  Ch.  763. 

An  action  will  lie  against  the  executors  of  a  husband  who  forcibly 
deprived  his  wife  of  a  legacy  given  for  her  separate  use  :  Wassdl  v. 
Leggait,  1896,  1  Ch.  554,  558. 

"  Still " :  i.e.  at  the  date  of  the  issue  of  the  writ.    He  retains  the  '*  Still 
trust  property  or  the  proceeds  thereof,  if  he,  or  any  agent  for  him,  has  r®^**'*^^- 
it  so  that  he  can  get  it;   but  not  if  it  has  been  lost,  whether  by 
negligence  or  otherwise :   Thome  v.  Heard,  sup. ;  ColUngs  v.   Wade^ 
sup. 

It  was  held,  in  Be  Oumey,  1893, 1  Ch.  590,  in  an  action  against  «  Beceived  and 
trustees  for  breach  of  trust  in  lending  trust  funds  on  the  security  of  converted  to 
property  of  insufficient  value,  that  the  application  of  part  of  the  loan       ^'®* 
in  paying  off  an  existing  charge  in  favour  of  a  banking  firm  in  which 
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one  of  the  trustees  was  a  partaer,  did  not  bring  him  within  this 
exception ;  and  a  trustee  is  not  within  this  exception  who  only 
receives  the  share  to  whicli  he  is  beneficially  entitled:  Be  TimmiSf 
1902, 1  Oh.  176. 

And  see,  on  the  necessity  of  alleging  and  proving  the  existence  of 
one  of  the  exceptions,  Be  Page,  1893, 1  Gh.  304. 

As  to  the  application  of  subs.  1  (a),  see  Be  Bowden^  45  Gh.  D.  444, 
448,  450-1;  Mara  v.  Browne,  1895,  2  Gh.  69,  95;  Bohtnson  v. 
Earhin,  1896,  2  Gh.  415;  Ifaw  v.  Earl  Winterton,  1896,  2  Gh.  626. 

Where  a  trustee,  who  has  executed  a  deed  containing  a  covenant, 
or  what  amounts  to  a  covenant  on  his  part,  commits  a  breach  of 
trust,  he  is  a  specialty  debtor ;  (see  Garson's  R.  P.  Statutes,  p.  405) 
and  the  statute  would  be  the  3  &  4  Will.  lY.,  c.  42,  s.  3. 

Where  an  action  is  brought  against  a  person  appointed  executor 
and  trustee  of  a  will,  who  has  ceased  to  hold  the  assets  as  executor, 
and  has  become  a  trustee  thereof,  s.  8  of  the  Real  Property  Limitation 
Act,  1874,  does  not  apply,  and  the  action  is  barred  after  six  years  by 
this  subs. :  Be  Swain,  1891,  3  Gh.  233 ;  Be  Timmis,  sup. 

Time  runs  from  the  date  of  the  breach  of  trust,  not  of  its  discovery, 
except  in  a  case  of  concealed  fraud  by  an  agent,  for  which  the  trustee 
is  liable  as  principal :  see  Thome  v.  Heard,  sup. ;  Moore  y.  Knight, 
1891,  1  Gh.  547 ;  and  where  the  breach  of  trust  was  an  investment 
on  insufficient  security,  time  runs  from  the  date  of  investmeut,  not 
from  its  turning  out  bad  :  Be  Somerset,  1894, 1  Gh.  231. 

In  cases  of  contribution  for  breaches  of  trust  between  co-trustees, 
time  does  not  begin  to  run  until  the  beueficiary  has  got  judgment : 
BdUnson  v.  ffarkin,  sup.  As  to  the  time  from  which  an  annuitant 
is  entitled  to  an  account,  see  How  v.  Earl  Winterton,  sup, ;  and  for 
form  of  order,  see  Be  Davies,  1898,  2  Gh.  142. 

The  period  is  the  six  years  which  may  be  pleaded  under  21  Jac.  1 
c.  16 ;  and  see  Be  Somerset,  sup, ;  Barnes  v.  Olenton,  1899, 1  Q.  6. 
886  ;  Mara  v.  Browne,  sup. ;  Bow  v.  Earl  Winterton,  sup. 

*'  IBut  shall  not  begin  to  run : "  for  a  case  of  the  same  beneficiary, 
taking  distinct  successive  interests,  see  Mara  v.  Browne,  sup. 

Where  the  tenant  for  life  is  barred,  but  not  the  remaindermen* 
trustees  will  be  entitled  to  retain  for  their  own  use  during  the  life 
of  the  tenant  for  life  the  income  of  a  fund  paid  by  them  to  make 
good  a  breach  of  trust :  Be  Somerset ;  and  Collings  v.  Wade,  sup. 

Subs.  2  and  3  do  not  apply  as  against  persons  served  with  a  decree 
after  Ist  January,  1889,  for  general  administration,  in  an  action  com- 
menced before  that  date :  Be  Harrison,  W.  N.,  1892, 148. 

As  to  the  rights  or  defences  to  which  executors  or  administrators 
are  entitled  under  existing  statutes  of  limitation,  see  3  &  4  Will.  4, 
c.  27,  8.  40 ;  23  &  24  Vict  c.  38,  s.  13 ;  37  &  38  Vict,  c  57,  s.  8 ; 
Be  Johnson,  29  Gh.  D.  964 ;  Martin  v.  Earl  Beauchamp,  W.  N.,  1888, 
247 ;  Sutton  v.  S.,  22  Gh.  D.  511,  517 ;  Be  Davis,  1891,  3  Gh.  119 ; 
Be  Lacy,  1899,  2  Gh.  149. 

As  to  an  executor  setting  up  his  own  "  devastavit,**  and  claiming 
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the  benefit  of  the  statute,  sec  Be  Hyatt,  38  Ch.  D.  609 ;  Be  Marsden, 
2G  ib.  783. 
For  further  provision  for  relief  of  trustees,  see  the  Judicial  Trustees  Judicial 

Act,  1896,  8.  3,  which  enacts  as  follows :  T"!***"  -^^*' 

1896. 

3- — (1.)  If  it  appears  to  the  Court  that  a  trustee,  whether 
appointed  under  this  Aot  or  not,  is  or  may  be  personally 
liable  for  any  breach  of  trust,  whether  the  transaction  alleged 
to  be  a  breach  of  trust  occurred  before  or  after  the  passing 
of  this  Aot,  but  has  acted  honestly  and  reasonably,  and  ought 
fairly  to  be  excused  for  the  breach  of  trust  and  for  omitting 
to  obtain  the  directions  of  the  Court  in  the  matter  in  which 
he  oommitted  such  breach,  then  the  Court  may  relieve  the 
trustee  either  wholly  or  partly  from  personal  liability  for 
the  same. 

(2.)  This  section  shall  come  into  operation  at  the  passing 
of  this  Aot  [14th  August,  1896]. 

Belief  under  this  s.  has  been  granted  in  Be  Kay,  1897,  2  Ch.  518 ; 
Be  Boberts,  76  L.  T.  479  ;  Be  Orindey,  1898,  2  Ch.  593 ;  Ferrina  v. 
Bellamy,  1899,  1  Ch.  797 ;  Be  Lord  de  Clifford,  1900,  2  Ch.  707 ; 
Be  Smith,  71  L.  J.  Ch.  411 ;  and  see  Be  Houghton,  1904, 1  Ch.  622 ; 
but  was  refused  in  Be  Turner,  1897, 1  Ch.  536 ;  Be  Stuart,  1897,  2 
Ch.  583 ;  Wynne  v.  Tempest,  W.  N.,  1897,  43 ;  Chapman  v.  Browne, 
1902,  1  Ch.  785 ;  Watte  v.  Parkinson,  85  L.  T.  456 ;  and  see  Be 
Second  East  Dulwich  &c.  Society,  68  L.  J.  Ch.  196.  Trustees  neetl 
not  plead  the  Act  specially  :  Singlehurst  v.  Tapscott  d'c,  Ltd.,  W.  N., 
1899,  133. 
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CHAPTER  II. 

THE  TRUST  INVESTMENT  ACT,  1889. 
52  &  53  VICT.  c.  32. 

An  Act  to  amend  tlie  Law  relating  to  the  Investment  of 
Trust  Funds.  [12th  August,  1889.] 

The  whole  of  this  Act — except  ss.  1  and  7 — ^was  repealed-— except  as 
to  Scotland — ^by  the  T.  A.  (see  s.  51  and  Schedule) ;  and  see,  for  re- 
enactments  similar  to  the  parts  of  this  Act  which  are  repealed,  ss.  1, 
2,  3,  4,  and  50  of  the  T.  A. 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty, 
by  and  with  the  advice  and  consent  of  the  Lords  Spiritual 
and  Temporal,  and  Commons,  in  this  present  Parliament 
assembled,  and  by  the  authority  of  the  same,  as  follows  : 
Short  title.  1.  This  Act  may  be  cited  as  the  Trust  Investment 

Act,  1889. 

Investments         7-  Where  the  council  of  any  county  or  borough  or 

by*i^ai°^  ^"""^  ^^y  ^rban  or  rural  sanitary  authority  are  authorized  or 

authorities,      required  to  invest  any  money  for  the  purpose  of  a  loans 

fund  or  a  sinking  fund,  any  enactment  relating  to  such 

investment  shall  be  modified  so  far  as  to  allow  such 

money  to  be  invested  in  any  of  the  stocks,  funds,  shares, 

or  securities  in  which  trustees  are  authorized  by  this  Act 

to  invest,  except  that  such  council  or  authority  shall  not 

by  virtue  of  this  section  invest  in  any  stocks,  funds, 

shares,  or  securities  issued  or  created  by  themselves^  nor 

in  real  or  heritable  securities. 

Provided  that  it  shall  not  be  lawful  for  any  such 
council  or  authority  to  retain  any  securities  which  are 
liable  to  be  redeemed  at  a  fixed  time  at  par  or  at  any 
other  fixed  rate  and  are  at  a  price  exceeding  their 
redemption  value,  unless  more  than  fifteen  years  will 
elapse  before  the  time  fixed  for  redemption. 
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As  to  the  efifectof  this  s.  on  the  question  whether  a  corporation  was 
a  trustee  within  the  meaning  of  the  Act,  see  Be  Manchester  Boyal 
Infirmary,  43  Oh.  D.  420,  427. 

8-  The  enactments  specified  in  the  schedule  to  this  Act  Repeal  of 
are  her  Ay  repealed  to  the  extent  in  the  third  colutmn  of  thai  ^JJ^fti^T**  "* 
scliedvle  mentionedy  hut  without  prejudice  to  the  validity  of 
any  act  done  under  any  enactment  so  repealed. 

The  repeal  of  this  s.  by  the  T.  A.  does  not  revive  these  enactments : 
Interpretation  Act,  1889,  s.  38  (2),  (a). 


SCHEDULE. 


ENACTMENTS  REPEALED. 


Section  8. 


Session  and  Chapter. 


4  &  5  Will.  4,  c.  29. 


22  &  23  Vict.  c.  35. 


23  &  24  Vict.  c.  38. 


30  &  31  Vict  c.  132. 


31  &  35  Vict.  c.  47. 


An  Act  for  facilitating 
the  loan  of  money 
upon  landed  securities 
in  Ireland. 

An  Act  to  farther  amend 
the  law  of  property 
and  to  relieve  trus- 
tees. 

An  Act  to  further  amend 
the  law  of  property. 

An  Act  to  remove  douhts 
as  to  the  power  of 
trustees,  executors, 
and  administrators  to 
invest  trust  funds  in 
certain  securities,  and 
to  declare  and  amend 
the  law  relating  to 
such  investments. 

The  Metropolitan  Board 
of  Works  (Loans)  Act, 
1871. 


Extent  of  Repeal. 


The  whole  Act. 


Section  thirty-two. 


Section  eleven. 


The  whole  Act. 


Section  thirteen. 
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CHAPTER  III. 

I 

THE  TRUSTEE  ACT,  1893. 
56  &  67  VICT.  c.  53. 

An  Act  to  consolidate  Enactments  relating  to  Trustees. 

[22nd  September,  1893.] 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty, 
by  and  with  the  advice  and  consent  of  the  Lords  Spiritual 
and  Temporal,  and  Commons,  in  this  present  Parliament 
assembled^  and  by  the  authority  of  the  same,  as  follows : 

s.  1.  Part  I.— Investments. 

Investments.      1,  A  trustee  may,  unless  expressly  forbidden  by  the 
Authorized      instrument  (if  any)  creating  the  trust,  invest  any  trust 
investmenta.     f^j^jg  ^u,  his  hands,  whether  at  the  time  in  a  state  of 
investment  or  not,  in  manner  following,  that  is  to  say : 

**  Trustee,"  For  the  moaniDg  of  the  expressions  "trust"  and  "trustee,"  see 

**  Trust  fund."  g.  50. 

It  was  held  that  the  T.  A.,  1889,  applied  to  a  corporation  holding 
funds  for  a  charitable  purpose :  i?e  Manchester  Boyal  Infirmaryj  43 
Ch.  D.  420  (a  decision  partly  based  on  s.  7  of  that  Act,  which  is  not 
re-enacted  in  this) :  but  not  to  a  building  society  whose  funds  were 
invested  in  its  own  name,  or  in  the  names  of  trustees  who  had  no 
power  to  invest:  Re  National  &c.  BIdg,  Society^  ib,  431;  but  see 
now  the  Building  Societies  Act,  1894,  s.  17. 

The  Court  will  not  invest  trust  funds  in  securities  prohibited  by  the 

settlor :  Ovey  v.  0.,  1900,  2  Ch.  524,  not  following  He  Wedderhum,  9 

Ch.  D.  112. 

'*  Unless  A  direction  to  invest  in  a  specified  investment  is  not  an  express 

expressly  ^       prohibition  against  investing  in  other  investments :  Re  Maire,  49  Sol. 

or  I    en.  j^  ggg  ^  i^^j.  .^  would  seem  that  a  direction  to  trustees  to  appropriate 

investments  of  a  particular  class  to  answer  a  particular  purpose — e,g, 

the  payment  of  an  annuity — Is  unaffected  by  the  powers  of  s.  1,  and 
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that  the  trustees  cannot  appropriate  other  lavestmeDts  authorized  by  g.  i. 

the  s.,  even  though  not  expressly  forbidden  by  the  instrument  creating  

the  trust :  see  Be  Owthwaite,  1891,  3  Ch.  494.  Imvestments. 

Trustees  have,  unquestionably,  under  the  words  of  this  Act,  the  «  whether  at 
power  of  selling  investments  not  made  under  it,  for  the  purpose  of  the  time  in  a 
making  investments  authorized  by  it — a  power  which,  after  some  ****^«  ^^  invest- 
doubt  (see  Re  Manchester  Royal  Infirmary,  8up,\  it  was  held  they  ^^^^  ®'  ^^^" 
had  under  the  less  precise  terms  of  the  T.  A.,  1889  :  Hume  v.  Lopes, 
1892,  A.  C.  112. 

(a)  In  any  of   the    parliamentary  stocks  or  public 

funds  or  Goyernment  securities  of  the  United 
Kingdom : 

(b)  On  real  or  heritable  securities  in  Great  Britain  or 

Ireland: 

Long  terms  of  years  do  not  answer  the  description  of  "  real  securities  "  «  Beal 
within  the  meaning  of  a  power  to  invest  on  real  securities :  Re  Boyd,  Mcuritics." 
14  Ch.  D.  626 ;  Re  Chennd,  8  %b,  492  ;  but  see  now  s.  5  (1)  (a),  inf. 

Ail  to  whether  harbour  rates  and  tolls  answer  this  description,  see 
Button  V.  Annan,  1898,  A.  C.  289. 

By  s.  33  of  the  Finance  Act,  1896,  any  money  authorized  to  be  Finance  Act, 
invested  in  real  security  may  be  invested  on  the  security  of  a  charge  1396. 
under  that  s.  of  a  capital  sum  paid  for  redeeming  land  tax. 

As  to  contributory  mortgages,  see  Webb  v.  Jonas,  89  Ch.  D.  660 ; 
Be  Massingherd,  63  L.  T.  296 ;  Stokes  v.  France,  1898,  1  Ch.  212, 
223-4.  As  to  trustees'  duties  in  calling  in  mortgages,  see  Re 
Chapman,  1896,  2  Ch.  763. 

(c)  In  the  stock  of  the  Bank  of  England  or  the  Bank 

of  Ireland : 

{(3)  In  India  three  and  a  half  per  cent,  stock  and 
India  three  per  cent,  stock,  or  in  any  other 
capital  stock  which  may  at  any  time  hereafter 
be  issued  by  the  Secretary  of  State  in  Council 
of  India  under  the  authority  of  Act  of  Parlia- 
ment, and  charged  on  the  revenues  of  India : 

(e)  In  any  securities  the  interest  of  which  is  for  the 
time  being  guaranteed  by  Parliament : 

Nearly  all  of  these  securities  are  bearer  bonds. 

(/)  In  consolidated  stock  created  by  the  Metropolitan 
Board  of  Works,  or  by  the  London  County 
Council,  or  in  debenture  stock  created  by  the 
Receiver  for  the  Metropolitan  Police  District : 
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s.  1.  {g)  In  the  debenture  or  rent-cbarge,  or  guaranteed  or 

iNVEOTHKNi-s.  preference   stock   of  any  railway  company  in 

Great  Britain  or  Ireland  incorporated  by  special 

Act  of  Parliament,  and  having  during  each  of  the 
ten  years  last  past  before  the  date  of  investment 
paid  a  dividend  at  the  rate  of  not  less  than  three 
per  centum  per  annum  on  its  ordinary  stock : 

Dividend  at  The  power  giveo  by  subs,  (o),  taken  with  R.  S.  C,  0.  22,  r.  17,  is 

P^'  ^^^^'  wider  :  payment  of  "  a  dividend  '*  for  ten  years  next  before  the  date  of 
investment  is  enough.  S.  4  of  the  T.  A.,  1894,  allows  the  retainer  of 
an  investment  which  has  ceased  to  be  of  the  authorized  class. 

(h)  In  the  stock  of  any  railway  or  canal  company  in 
Great  Britain  or  Ireland  whose  undertaking  is 
leased  in  perpetuity  or  for  a  term  of  not  less 
than  two  hundred  years  at  a  fixed  rental  to  any 
such  railway  company  as  is  mentioned  in  sub- 
section (^),  either  alone  or  jointly  with  any  other 
railway  company : 

(i)  In  the  debenture  stock  of  any  railway  company 
in  India  the  interest  on  which  is  paid  or 
guaranteed  by  the  Secretary  of  State  in  Council 
of  India : 

{j)  In  the  "  B  "  annuities  of  the  Eastern  Bengal,  the 
East  Indian,  and  the  Scinde  Punjaub  and  Delhi 
Bail  ways,  and  any  like  annuities  which  may  at 
any  time  hereafter  be  created  on  the  purchase 
of  any  other  railway  by  the  Secretary  of  State 
in  Council  of  India,  and  charged  on  the  revenues 
of  India,  and  which  may  be  authorized  by  Act  of 
Parliament  to  be  accepted  by  trustees  in  lieu  of 
any  stock  held  by  them  in  the  purchased  rail- 
way ;  also  in  deferred  annuities  comprised  in 
the  register  of  holders  of  annuity  Class  D  and 
annuities  comprised  in  the  register  of  annuitants 
Class  C  of  the  East  Indian  Railway  Company : 

The  last  clause  of  this  subs.,  ^  also  .  .  .  Company/'  is  new. 

(Jc)  In  the  stock  of  any  railway  company  in  India 
upon  which  a  fixed  or  minimum   dividend   in 
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sterling  is  paid  or  guaranteed  by  the  Secretary         s.  i. 
of  State  in  Council  of  India,  or  upon  the  capital  i ^.„JZr„„„ 
of  which  the  interest  is  so  guaranteed :  — 

The  last  clause  of  this  snbs.,  "or  upon  .  .  .  guaranteed,"  is  new. 

(I)  In  the  debenture  or  guaranteed  or  preference  stock 
of  any  company  in  Great  Britain  or  Ireland, 
established  for  the  supply  of  water  for  profit, 
and  incorporated  by  special  Act  of  Parliament 
or  by  Boyal  Charter,  and  haying  during  each  of 
the  ten  years  last  past  before  the  date  of  invest- 
ment paid  a  dividend  of  not  less  than  five 
pounds  per  centum  on  its  ordinary  stock : 

(m)  In  nominal  or  inscribed  stock  issued,  or  to  be 
issued,  by  the  corporation  of  any  municipal 
borough  having,  according  to  the  returns  of  the 
last  census  prior  to  the  date  of  investment,  a 
population  exceeding  fifty  thousand,  or  by  any 
county  council,  under  the  authority  of  any  Act 
of  Parliament  or  Provisional  Order : 

*'  Last  census  " :  see  Be  Bruitt,  1903, 1  Ch.  446. 

S    5  (3),  inf,  re-enacts  s.  27  of  the  Local    Loans  Act,  1875  Nominal 
(repealed  by  this  Act),  so  as  to  enable  trustees  to  inyest  on  nominal  debentures  a  nd 
debentures,  or  nomintd  debenture  stock  issued  by  local  authorities  ^e^nture 
under  that  Act.  stock. 

(n)  In  nominal  or  inscribed  stock  issued  or  to  be 
issued  by  any  commissioners  incorporated  by 
Act  of  Parliament  for  the  purpose  of  supplying 
water,  and  having  a  compulsory  power  of  levy- 
ing rates  over  an  area  having,  according  to  the 
returns  of  the  last  census  prior  to  the  date  of 
investment,  a  population  exceeding  fifty  thou- 
sand, provided  that  during  each  of  the  ten  years 
last  past  before  the  date  of  investment  the  rates 
levied  by  such  commissioners  shall  not  have 
exceeded  eighty  per  centum  of  the  amount 
authorized  by  law  to  be  levied : 

''Incorporated  by  Act  of  Parliament,"  i.e.  by  Special  Act:  see  Be 
$mith,  1896,  2  Ch.  590.    "  Last  census  *' :  see  -Be  Druitt,  sup. 
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ss.  1, 2, 3.       (o)  In  any  of  the  stocks,  funds,  or  securities  for  the 
Lnveotmests.  tii^®  being  authorized  for  the  investment  of  cash 

under  the  control  or  subject  to  the  order  of  the 

High  Court, 

See  R.  S.  C,  0.  22,  r.  17,  and  note  to  (^),  sup. 

and    may    also    from    time    to    time    vary    any    such 
investment. 

C  1    i  1  St   k  "^^^  powers  of  this  Act  have  been  extended  to  certain  Colonial 

an/M^tro-^  Stocks,  subject  to  the  restrictions  of  s.  2  (2),  inf. :  Colonial  Stock  Act, 

]>oliUii  Water  1900 ;  and  to  Stock  created  under  the  Metropolis  Water  Act,  1902 ; 

Stock.  see  s.  17  (4).    For  a  complete  list  of  the  Colonial  Stocks  authorised 

up  to  May  27, 1905,  see  W.  N.,  1905, 151. 


Purchase  at  a 
premium  of 
redeemable 
Btocks. 


Discretion  of 
trustees. 


2, — (I.)  A  trustee  may  under  the  powers  of  this  Act 
invest  in  any  of  the  securities  mentioned  or  referred  to 
in  section  one  of  this  Act,  notwithstanding  that  the  same 
may  be  redeemable,  and  that  the  price  exceeds  the 
redemption  value. 

As  to  purchase  of  redeemahle  stock,  though  at  a  premium,  compare 
Cockhum  v.  Pee/,  3  De  G.  F.  &  J.  170,  172 ;  Mortimer  v.  Picton,  4 
De  G.  J.  &  S.  176,  180. 

(2.)  Provided  that  a  trustee  may  not  under  the  powers 
of  this  Act  purchase  at  a  price  exceeding  its  redemption 
value  any  stock  mentioned  or  referred  to  in  sub-sections 
(9)9  (}h  (^)>  (0*  ^^^  (^)  of  section  one,  which  is  liable 
to  be  redeemed  within  fifteen  years  of  the  date  of  pur- 
chase at  par  or  at  some  other  fixed  rate,  or  purchase  any 
such  stock  as  is  mentioned  or  referred  to  in  the  sub- 
sections aforesaid,  which  is  liable  to  be  redeemed  at  par 
or  at  some  other  fixed  rate,  at  a  price  exceeding  fifteen 
per  centum  above  par  or  such  other  fixed  rate. 

(3.)  A  trustee  may  retain  until  redemption  any  redeem- 
able stock,  fund,  or  security  which  may  have  been 
purchased  in  accordance  with  the  powers  of  this  Act 

See  also  T.  A.,  1894,  s.  4. 

3.  Every  power  conferred  by  the  preceding  sections 
shall  be  exercised  according  to  the  discretion  of  the 
trustee,  but   subject  to  any  consent   required  by  the 
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instrument,  if  any,  creating  the  trust  with  respect  to  the    ss.  s,  4, 5. 
inyestment  of  the  trust  funds.  Investxents. 

For  effect  of  placing  the  range  of  inyestment  at  th?  discretion  of 
the  trustees,  see  Be  Smithy  1896, 1  Ch.  71. 

4«  The  preceding  sections  shall  apply  as  well  to  trusts  Application  of 
created  before  as  to  trusts  created  after  the  passing  of  ^^^^"^ 
this  Act,  and  the  powers  thereby  conferred  shall  be  in 
addition  to  the  powers  conferred  by  the  instrument,  if 
any,  creating  the  trust. 

5. — (1.)  A  trustee  haying  power  to  invest  in  real  Eniarcrementof 
securities,  unless  expressly  forbidden  by  the  instrument  onnywtment" 
creating  the  trust,  may  invest  and  shall  be  deemed  to 
have  always  had  power  to  invest — 
(a)  On  mortgage  of  property  held  for  an  unexpired 
term  of  not  less  than  two  hundred  years,  and 
not  subject  to  a  reservation  of  rent  greater  than 
a  shilling  a  year,  or  to  any  right  of  redemption 
or  to  any  condition  for  re-entry,  except  for  non- 
payment of  rent ;  and 
(J)  On  any  charge,  or  upon  mortgage  of  any  charge,  27  &  28  Vict, 
made  under  the  Improvement  of  Land  Act,  ^-  ^^^- 
1864. 

This  suhs.  replaces  s.  60  of  the  Improvement  of  Land  Act,  1864, 
repealed  hy  this  Act,  as  to  trustees. 

(2.)  A  trustee  having  power  to  invest  in  the  mort- 
gages or  bonds  of  any  railway  company  or  of  any  other 
description  of  company  may,  unless  the  contrary  is 
expressed  in  the  instrument  authorizing  the  investment, 
invest  in  the  debenture  stock  of  a  railway  company  or 
such  other  company  as  aforesaid. 

This  snhs.  replaces  the  Debenture  Stock  Act,  1871,  repealed  by 
this  Act. 

(3.)  A  trustee  having  power  to  invest  money  in  the 
debentures  or  debenture  stock  of  any  railway  or  other 
company  may,  unless  the  contrary  is  expressed  in  the 
instrument  authorizing  the  investment,  invest  in   any 

Q 
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s.  5.        nominal  debentures  or  nominal  debenture  stock  issued 
iNYBSTMEHTs.  undor  tho  Local  Loans  Act,  1875. 


38  &  39  Vict.       it  Unless  the  contraryy  Ac."    NomiDal  debentures  and  nominal 
^*  .  '  debenture  stock  issued  under  the  Local  Loans  Act,  1875,  are  author- 

b  "tares  ^^^^  by  8.  1  (p),  subject  to  a  proviso  that  they  are  not  redeemable 

power  to  within  fifteen  years.    Thus,  whatever  may  be  the  true  view  as  to  the 

invest  iu.  efifect  of  this  s.  on  s.  1  (see  last  n.  to  this  s.),  a  trustee  with  an  escpress 

power  of  investing  in  debenture  stock  of  a  railway  company,  although 
in  terms  narrower  than  those  of  s.  1  (jg),  has  a  wider  power  of  invest- 
ment in  stock  issued  under  the  Local  Loans  Act,  1875,  than  a 
trustee,  whose  powers  of  investment  are  derived  from  this  Act 
alone. 

(4.)  A  trustee  having  power  to  invest  money  in 
securities  in  the  Isle  of  Man,  or  in  securities  of  the 
government  of  a  colony,  may,  unless  the  contrary  is 
expressed  in  the  instrument  authorizing  the  investment, 
invest  in  any  securities  of  the  Government  of  the  Isle  of 
43  &  44  Vict.  Man,  under  the  Isle  of  Man  Loans  Act,  1880. 

c.  8. 

This  subs,  replaces  s.  7of  the  Isle  of  Man  Loans  Act,  1880,  repealed 
by  this  Act,  as  to  trustees. 

Certain  securities  of  colonial  governments  come  under  subs.  1  (e), 
and  securities  under  the  Isle  of  Man  Loans  Act,  1880,  are  authorized 
by  s.  1  (o)  unless  redeemable  within  fifteen  years.  Thus  the  n.  to  the 
last  subs,  applied  to  this  subs,  also,  until  the  passing  of  the  Colonial 
Stock  Act,  1900. 

(5.)  A  trustee  having  a  general  power  to  invest  trust 
moneys  in  or  upon  the  security  of  shares,  stock,  mort- 
gages, bonds,  or  debentures  of  companies  incorporated  by 
or  acting  under  the  authority  of  an  Act  of  Parliament, 
may  invest  in,  or  upon  the  security  of,  mortgage  deben- 
tures duly  issued  under  and  in  accordance  with  the 
28  &  29  Vict,  proyisions  of  the  Mortgage  Debenture  Act,  1865. 

c.  78, 

This  subs,  replaces  s.  40  of  the  Mortgage  Debenture  Act,  1865, 
repealed  by  this  Act. 

In  the  last  edition  of  this  work  (pp.  206, 211)  a  doubt  was  expressed 
whether  s.  6  enlarges  the  powers  given  by  s.  1,  but,  notwithstanding 
the  marginal  note,  it  is  conceived  that  it  has  that  efiect.  The  Act  is 
an  "  instrument "  (s.  50),  and,  but  for  the  marginal  note,  which  is  not 
part  of  the  Act,  it  would  be  difficult  to  maintain  the  contrary  view. 
See  Champemowne  &  Johnston,  Trustee  Act,  1893,  p.  36. 
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6.  A  trastee  haying  power  to  invest  in  the  purchase    SS.  6, 7,  & 
of  land  or  on  mortgage  of  land  may  invest  in  the  pur-  iitvestmentb. 

chase,  or  on  mortgage  of  any  land,  notwithstanding  the        

same  is  charged  with  a  rent  under  the  powers  of  the  invest,  not- 
Public  Money  Drainage  Acts,   1846   to   1856,   or  the  j;^!*^*^^*''^ 
Landed  Property  Improvement  (Ireland)  Act,  1847,  orchargeii. 
by  an  absolute  order  made  under  the  Improvement  of  ^^  *  n  Vict. 
Land  Act,  1864,  unless  the  terms  of  the  trust  expressly 
provide  that  the  land  to  be  purchased  or  taken  in  mort- 
gage shall  not  be  subject  to  any  such  prior  charge. 

This  8.  replaces  s.  37  of  the  Publio  Money  Drainage  Act,  1846 ;  s.  53 
of  the  Landed  Property  Improve ment  (Ireland)  Act,  1847 ;  and  6.  61 
of  the  Improvement  of  Land  Act,  1864,  all  repealed  by  this  Act. 

7, — (1.)  A  trustee,  unless  authorized  by  the  terms  of  Trasuw  not 

to  convert 

his  trust,  shall  not  apply  for  or  hold  any  certificate  to  ioMribed  stock 
bearer  issued  under  the  authority  of  any  of  the  following  ^'S^'^'jf ^'•* 
Acts,  that  is  to  say : 

(a)  The  India  Stock  Certificate  Act,  1863 ;  ««  &  27  Vict. 

(6)  The  National  Debt  Act,  1870  ;  33  &  34  Vict. 

(c)  The  Local  Loans  Act,  1875 ;  l^]^^^  ^.^ 

\d)  The  Colonial  Stock  Act,  1877.  c  83. 

(2.)  Nothing  in  this  section  shall  impose  on  the  Bank  of  ^5*/^  ^**'*- 
England  or  of  Ireland,  or  on  any  person  authorized  to  issue 
any  such  certificates,  any  obligation  to  inquire  whether 
a  person  applying  for  such  a  certificate  is  or  is  not  a 
trustee,  or  subject  them  to  any  liability  in  the  event  of 
their  granting  any  such  certificate  to  a  trustee,  nor 
invalidate  any  such  certificate  if  granted. 

This  8.  replaces  s.  4  of  (a),  6.  29  of  (6),  8.  21  of  (c),  and  s.  12  of  ((£), 
all  repealed  by  thie  Act 

As  to  the  custody  of  bearer  secarities,  see  Be  De  Pothonier,  1900, 
2  Ch.  529. 

8. — (1.)  A  trustee  lending  money  on  the  security  of  J^"  ^^^ 
any  property  on  which  he  can  lawfully  lend  shall  not  be  trwtew^n^  ^ 
chargeable  with  breach  of  trust  by  reason  only  of  the  b^^*g'^*o*f " 
proportion  borne  by  the  amount  of  the  loan  to  the  value  trust, 
of  the  property  at  the  time  when  the  loan  was  made, 
provided  that  it  appears  to  the  court  that  in  making  the 

q2 


228  THB  TRUSTEE  ACT,  1893. 

S-  8.  loan  the  trustee  was  acting  upon  a  report  as  to  the  value 
iNVEffTMEim.  o'  ^h^  property  made  by  a  person  whom  he  reasonably 

believed  to  be  an  able  and  practical  surveyor  or  valuer 

instructed  and  employed  independently  of  any  owner  of 
the  property,  whether  such  surveyor  or  valuer  carried  on 
business  in  the  locality  where  the  property  is  situate  or 
elsewhere,  and  tbat  the  amount  of  the  loan  does  not 
exceed  two  equal  third  parts  of  the  value  of  the  property 
as  stated  in  the  report,  and  that  the  loan  was  made  under 
the  advice  of  the  surveyor  or  valuer  expressed  in  the 
report. 

This  and  the  following  sabs,  replace  s.  4  of  the  T.  A.,  1888. 
**  Can  lawfullj     The  secarity  must  not  be  one  of  a  class  which  is  attended  with 
lend  "—  hazard :  Blyth  v.  Fladgate,  1891, 1  Ch.  337 ;  or  which  in  other  respects 

onl   »**"**'^      and  independently  of  yalue,  is  improper:  Re  WcUker^  59  L.  J.  Ch. 

^'  386,  391 ;  Re  Turner,  1897, 1  Ch.  536,  541. 

**  Chargeable."      ''  Chargeable,"  see  Re  Chapman,  1896, 1  Ch.  323,  330;  but  see  S.C.^ 

1896,  2  Ch.  763. 
**  Beliered  to        It  was  held  in  Re  Somereet,  1894,  1  Ch.  231,  253,  that  the  words 
^  ** —  "  believed  to  be  '*  do  not  govern  the  words  •*  instructed  and  employed," 

andeiDDloTed  "  ^^'    ^^  seems  the  surveyor  must  in  fact  be  so  instructed  and  em- 
ployed :  see  also  ^e  Walker,  eup. ;  but  see  Re  Stuart^  1897,  2  Ch. 
583,  592. 
Surveyor's  To  keep  the  trustees  harmless  under  this  sabs.,  the  certificate  of  the 

certificate.        surveyor  should  show : 

(1)  That  the  loan  does  not  exceed  two-thirds  of  the  property  as 
estimated  by  the  surveyor  and  stated  in  the  report. 

(2)  That  the  surveyor  advises  to  the  e£fect  that  the  loan  may  be 
made  or  that  the  security  is  sufficient. 

Componente  of      The  Act  imposes  no  condition  as  to  the  components  of  value.    They 
value.  may  include  buildings,  mines,  timber,  or  valuable  rights  of  any  kind. 

It  is  only  necessary  that  the  surveyor  advises  the  value  to  be  suffi- 
cient. In  the  case  of  mines  or  timber  of  large  value,  he  would 
probably  advise  some  special  provisions  as  to  working  or  cutting. 

The  statement  as  to  value  and  the  advice  must  be  in  the  report 

itself,  and  not  in  a  subsequent  letter  or  in  a  postscript  to  the  report. 

And  see,  for  cases  which  turned  on  the  sufficiency  of  a  surveyor's 

report.  Re  Walker;  Re  Stuart,  eup. 

Belief  under         Relief  under  s.  3  of  the  Judicial  Trustees  Act,  1896,  has  been  refused 

Judicial  where  the  requirements  of  this  s.  were  not  complied  with :  Re  Turner ; 

Trustees  Act.    Se  Stuart,  sup. 

As  to  the  law  spart  from  the  Act,  see  Fry  v.  Tapson,  28  Ch.  D. 
268 ;  Smethurat  v.  Bastings,  30  ib.  490 ;  Re  Whitdey,  32  ih,  196 ;  33 
%b.  347 ;  12  App.  Ca.  727 ;  Re  Olive,  34  Ch.  D.  70;  Roe  v.  Meek,  14  App. 
Ca.  558 ;  Re  Salmon,  42  Ch.  D.  351 ;  Bead  v.  Qouldj  1898, 2  Ch.  250, 
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266.    Iq  He  Olive  and  Be  Salmon^  the  security  consisted  of  small  SS.  8, 9. 

houses  at  weekly  rents.  

As  to  retaining  authorized  securities,  see  Be  Chapman,  1896,  2  Ch.  iMVEOTBHia 
763. 

(2.)  A  trustee  lending  money  on  the  security  of  any 
leasehold  property  shall  not  be  chargeable  with  breach 
of  trust  only  upon  the  ground  that  in  making  such  loan 
he  dispensed  either  wholly  or  partly  with  the  production 
or  investigation  of  the  lessor's  title. 

A  trustee  purchasing  leaseholds  is  saved,  under  V.  &  P.  A.,  p.  2  (1)  Purchase  of 
(taken  with  s.  15  of  this  Act),  and  under  C.  A.,  ss.  3  (1),  66,  from  leaseholds, 
inquiry  into  the  lessor's  title. 

(3.)  A  trustee  shall  not  be  chargeable  with  breach  of 
trust  only  upon  the  ground  that  in  effecting  the  purchase 
of  or  in  lending  money  upon  the  security  of  any  property 
he  has  accepted  a  shorter  title  than  the  title  which  a 
purchaser  is,  in  the  absence  of  a  special  contract^  entitled 
to  require,  if  in  the  opinion  of  the  Court  the  title  accepted 
be  such  as  a  person  acting  with  prudence  and  caution 
would  have  accepted. 

(4.)  This  section  applies  to  transfers  of  existing 
securities,  as  well  as  to  new  securities^  and  to  investments 
made  as  well  before  as  after  the  commencement  of  this 
Act,  except  where  an  action  or  other  proceeding  was 
pending  with  reference  thereto  on  the  twenty-fourth 
day  of  December  one  thousand  eight  hundred  and  eighty* 
eight. 

9. — (1.)  Where  a  trustee  improperly  ftdvances   trust  Liahiiitj  for 
money  on  a  mortgage  security  which  would  at  the  time  oHmproper-^'* 
of  the  investment  be  a  proper  investment  in  all  respects  inveetmenu. 
for  a  smaller  sum  than  is  actually  advanced  thereon  the 
security  shall  be  deemed  an  authorized  investment  for 
the  smaller  sum,  and  the  trustee  shall  only  be  liable  to 
make  good  the  sum  advanced  in  excess  thereof  with 
interest 

See  Be  Somerset,  1894, 1  Ch.  231, 253-4 ;  Be  Salmon,  42  Ch.  D.  351 ; 
Be  Turner,  1897, 1  Ch.  536,  641 ;  Head  v.  Gould,  1898,  2  Ch.  250. 

(2.)  This  section  applies  to  investments  made  as  well 
before  as  after  the  commencement  of  this  Act  except 
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ss.  9, 10.    where  an  action  or  other  prooeeding  was  pending  with 
iNYEBTMEim.  reference  thereto  on  the  twenty-fourth  day  of  December 
one  thousand  eight  hundred  and  eighty-eight. 

For  further  provision  for  relief  of  tnisteer,  see  the  Judicial  Trustees 
Act,  1896,  8.  3,  and  cases  thereunder  referred  to  in  n.  to  T.  A.,  1888, 
a.  8,  ncp. 


Various 

Powers  and 

Duties  of 

Trustees. 


Power  of 
appointing 
new  trustees. 


Kxecutor- 
trustee. 


Corporation 
trustee  with 
individual. 

S.  L.  A. 
trustees. 


Part  II. — Vabious  Powers  and  Duties  of 

Trustees. 

Appointment  of  New  Trustees. 

10-  — (1.)  Where  a  trustee,  either  original  or  substituted, 
and  whether  appointed  by  a  court  or  otherwise^  is  dead, 
or  remains  out  of  the  United  Kingdom  for  more  than 
twelve  months,  or  desires  to  be  discharged  from  all  or 
any  of  the  trusts  or  powers  reposed  in  or  conferred  on 
him,  or  refuses  or  is  unfit  to  act  therein,  or  is  incapable 
of  acting  therein,  then  the  person  or  persons  nominated 
for  the  purpose  of  appointing  new  trustees  by  the  instru- 
ment, if  any,  creating  the  trusty  or  if  there  is  no  such 
person,  or  no  such  person  able  and  willing  to  act,  then 
the  suryiying  or  continuing  trustees  or  trustee  for  the 
time  being,  or  the  personal  representatiyes  of  the  last 
suryiying  or  continuing  trustee,  may,  by  writing,  appoint 
another  person  or  other  persons  to  be  a  trustee  or  trustees 
in  the  place  of  the  trustee  dead,  remaining  out  of  the 
United  Kingdom,  desiring  to  be  discharged,  refusing,  or 
being  unfit  or  being  incapable,  as  aforesaid. 

This  8.  does  not  give  power  to  appoint  a  new  executor.  The  Court 
has  no  such  power  under  this  Act  (see  s.  25  (3) ).  But  when  the 
same  persons  are  appointed  executors  and  trustees,  this  s.  applies  as 
soon  as  their  duties  qua  executors  are  performed :  see  JRe  Earl  of 
Stamford,  1896,  1  Ch.  288,  297;  and  compare  i?e  Timmis,  1902, 
1  Ch.  176. 

As  to  appointing  a  corporation  to  act  as  trustee  jointly  with  an 
individual,  see  Bodies  Corporate  (Joint  Tenancy)  Act,  1899;  Be 
Thompson,  1905, 1  Ch.  229. 

See  s.  47,  in/,,  as  to  the  powers  of  this  Act  in  relation  to  S.  L.  A. 
trustees. 
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The  powers  of  this  Act  for  the  appointment  of  new  trustees  are  by        s.  10. 

8.3  of  the  Trustees  Appointment  Act,  1890,  taken  with  the  Inter-         

pretation  Act,  1889,  s.  38  (1),  extended  to  the  case  of  land  acquired  p™^^^^, 
and  held  on  trust  for  certain  religious  and  educational  purposes.    It    x)uties  of 
is  conceived,  however,  that  this  s.  would  apply,  subject  to  statutory     Tbubtees. 
provisions  to  the  contrary,  to  all  property  held  on  charitable  trusts.  — j 

"More  than  twelve  months:"  see  Re   TFa/A^r,  1901,  1  Ch.  259.  J/|?'|iJ^^^^^^ 
When  the  event  happens,  the  beneficiaries  are  entitled  to  have  a  new  purposes! 
trustee  appointed :  (yjieUly  v.  Alderson,  8  Ha.  101 ;  Be  Earl  of  Stam-  u  ^xdmub 
fordj  1896, 1  Cb.  288,  296.  out  of  the 

By  paying  the  trust  funds  into  Court,  trustees  indicate  their  desire  ^'  ^•" 
to  be  dischsrged,  and  new  trustees  can  be  appointed  by  the  donees  of  "  Desires  to  be 
the  power  :  Be  Bailey,  3  W.  B.,  31.  discharged." 

The  s.  enables  a  trustee  to  retire  from  part  only  of  the  trusts,  and  «<  aU  or  any  of 
gets  over  the  questions  raised  in  Savile  v.  Couper,  36  Ch.  D.  520 ;  Be  the  trasts." 
Mossj  37  tb,  513,  516,  as  to  whether  this  could  be  done  without  the 
aid  of  the  Court. 

As  to  the  costs  of  the  retirement  of  a  trustee,  see  Lewin,  11th  ed..  Costs  of 
816 ;  Be  Beveridge,  43  Sol.  J.  509.  retirement. 

This  s.  includes  the  case  of  disclaimer.  After  disclaimer,  which  Refusal  to  act 
relates  back,  the  person  disclaiming  is  considered  as  never  having  been  — Disclaimer, 
a  trustee,  but  up  to  the  time  of  disclaimer  the  trust  estate  remains 
vested  in  him,  otherwise  there  would  be  nothing  to  disclaim.  The 
estate  being  vested  in  him  on  trust  at  the  moment  of  disclaimer,  he 
necessarily  is  then  a  trostee,  and  a  trustee  who  refuses,  and  can  then, 
— but  not,  of  course,  afterwards  (see  Be  BirchdH^  in/,) — exercise  the 
powers  of  this  subs.  The  estate  passes  to  him  without  any  express 
assent,  but  subject  to  the  right  of  dissenting :  see  Lewio,  11  ed.,  217 ; 
Smith  V.  Wheder,  1  Vent.  128 ;  Siggers  v.  Evans,  5  Ell.  &  Bl.  367, 
382;  Standing  v.  Bowring,  31  Ch.  D.  282.  In  D'Adhemar  v. 
Bertrandf  35  Beav.  19,  it  was  assumed  that  a  disclaiming  trustee  was 
included  in  the  words  "  trustee  who  shall  refuse  to  act"  under  Lord 
Cran worth's  Act,  s.  27  ;  see  also  Lewin,  11th  ed.,  798.  Disclaimer  of 
the  office  of  trustee  is  also  a  disclaimer  of  the  legal  estate  :  Be  BirchaU, 
40  Ch.  D.  436 ;  and  see  Be  Gordon,  6  Ch.  D.  531,  534. 

There  can  be  no  partial  disclaimer  of  a  trust :  Be  Lord  &  FulUrton, 
1896, 1  Ch.  228. 

Bankruptcy  is  unfitness :  see  Be  Barker,  1  Ch.  D.  43 ;  Be  Adams,  «  Unfit  to  act." 
12  ib.  634 ;  Be  Hopkins,  19  ib.  61,  63 ;  Be  Boche,  2  Dru.  &  War.  287 ;  **  Incapable  of 
-—though  there  may  be  exceptional  cases  where  the  Court  will  not  ^'*°^'    . 
exercise  the  powers  given  it  by  s.  25  (1),  inf.  (which  replaces  s.  147  of 
the  Bankruptcy  Act,  1883,  repealed  by  this  Act),  to  remove  a  bank- 
rupt trustee  :  see  the  two  first-mentioned  cases  :  see  also  Be  Wheeler 
&  Be  Bochow,  1896, 1  Ch.  315,  322. 

A  lunatic  is  **  incapable  of  acting "  :  Be  Lemann,  22  Ch.  D.  633 ;  Lunacy. 
Be  Blake,  W.  N.,  1887,  173 ;  Be  OuUer,  39  Sol.  J.  484 ;  and  a  new 
trustee  can  under  this  s.  be  appointed  in  his  place  (see  the  latter  case) ; 
and,  consequently,  an  effectual  vesting  declaration  can  be  made  under 
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S.10. 

Various 

powebs  amd 

Duties  of 

Trustres, 

Infancy, 


Person 
*<  nominated 
for  the  pnrpose 
of  appointing." 


Alienation  of 
interest  by 
<*  person 
nominated.*' 

Administration 
action. 


Person 
nominated 
unable  or 
unwilling. 


''  Continning 
trustee." 


8. 12,  inf.  And  as  to  the  appointment,  in  Lunacy,  of  a  new  trustee, 
where  the  donee  of  the  power  is  a  lunatic  :  see  2?6  Shortridgej  1895,  1 
Gh.  278.  But  the  s.  does  not  cover  unfitness  or  incapacity  of  infancy  : 
Be  Tcdlatire,  W.  N.,  1886, 191. 

The  result  is  that  the  person  entitled  to  exercise  the  powers  of 
appointment  given  by  this  s.  can  effect  the  removal  of  an  absent,  or 
bankrupt,  or  lunatic  trustee,  and,  under  s.  12,  divest  him  of  the  trust 
estate  so  far  as  that  s.  applies. 

In  settlements  made  since  Lord  Cranworth's  Act,  the  form  of  the 
power  generally  is  "  that  A.  B.  shall  have  power  to  appoint  new 
trustees,"  without  specifying  in  what  cases.  Under  that  form,  the 
power  being  unlimited,  A.  B.  will  be  the  ''  person  nominated  for  the 
purpose  '*  within  the  meaning  of  this  s. :  see  Be  Walker  &  Hughes^  24 
Gh.  D.  698.  But  if  the  power  expressly  speciBes  the  cases  in  which 
an  appointment  may  be  made,  and  includes  only  some  of  the  cases 
mentioned  in  this  s.,  then  as  regards  the  remaining  cases  the 
donee  of  the  power  is  not "  the  person  nominated  for  the  purpose  *' 
within  this  s.,  and  the  appointment  must  be  made  by  the  surviving 
or  continuing  trustee  or  his  personal  representatives  :  see  Ctcil  v. 
Langdon,  28  Gh.  D.  1 ;  Be  Wheeler  Sa  Be  Bochow,  1896,  1  Gh.  315. 
This  applies  whether  the  settlement  be  made  before  or  after  the 
commencement  of  this  Act.  As  to  the  different  purposes  for  which 
the  power  may  be  given,  see  S.  G.  321. 

A  power  to  appoint  new  trustees  continues,  not^vithstanding  aliena- 
tion by  the  donee  of  the  power  of  all  his  interest  {Hardaher  v.  Moiyr* 
Tiofuej  26  Gh.  D.  417),  and  also  notwithstanding  a  decree  in  an 
administration  action,  but  then  it  should  be  exercised  with  the  sanction 
of  the  Gourt:  Be  Gadd,  23  Gh.  D.  134;  Thomas  v.  Williams,  24  ib. 
558,  567-8 ;  Be  ffaU,  54  L.  J.  Gh.  527 ;  W.  N.,  1885, 17.  But  an 
appointment  without  the  Gourt's  sanction  would  not  be  void. 

'*  Instrument  *'  includes  Act  of  Parliament :  s.  50,  inf. 

Where  persons  nominated  jointly  to  appoint  fail  to  agree,  an  appoint- 
ment may  be  made  under  this  s.,  on  the  footing  of  their  not  being 
"able  and  willing"  :  Be  Sheppard,  W.  N.,  1888,  234;  and  for  a  case 
where  no  such  person  could  be  found,  see  Cradock  v.  Wiiham,  W.  K., 
1895,  76. 

A  continuing  trustee  is  one  who  is  to  continue  to  act  after  the 
completion  of  an  intended  appointment :  Be  Coates  to  Parsons,  34  Ch. 
D.  370.  A  trustee  who  has  made  up  his  mind  to  retire  is  not  a 
continuing  trustee  (but  see  subs.  4,  inf.),  and  need  not  join  in 
an  appointment  by  his  co-trustee,  unlebs  it  is  shown  that  he  is 
willing  and  competent  to  act  under  subs.  4 :  Be  Coates  to  Parsons^  sup. 
Nor  is  he  a  surviving  trustee  within  the  meaning  of  the  power, 
though  he  is  in  fact  the  actual  survivor:  Travis  v.  lUingworth, 
2  Dr.  &  Sm.  344. 

A  continuing  sole  trustee  is  not  bound  to  appoint  a  new  trustee : 
Peacock  v.  Colling^  33  W.  B.  528,  where,  however,  the  will  contem* 
plated  a  sole  trustee  acting. 
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A  deceased  sole  trustee  is  a  "  last  surviving  or  continuing  trustee  ** :         g^  xq, 
Be  Sha/to,  29  Ch.  D,  247.  -^  * 

In  a  case  where  a  sole  surviving  trustee  appointed  general  executors      Various 
and  also  special  executors  to  execute  the  trusts,  and  the  general     jy^^igg  qp 
executors  obtained   probate,  and,  before  any  grant  to  the  special     Trustees. 
executors,  appointed  new  trustees,  the  appointment  was  held  good :         — -* 
Be  Parker,  1894, 1  Ch.  707.    It  would  appear  from  the  judgment  in  ^.|^j^'  ■^'" 
this  case  (see  p.  721),  that  executors  cannot  exercise  the  powers  of  continuing 
this  s.  before  probate  is  granted,  and  that  it  is  not  competent  for  a  trustee. " 
teatator,  by  appointing  special  executors  for  the  purposes  of  a  trust  Personal 
estate,  to  make  them  his  "  personal  representatives "  for  purposes  representatives 

r.f»M--  XT  r  XT     r         oflastsur- 

^^*^"^-        .       ,  .  ,  .  Yiving  trustee. 

It  seems  that  the  proving  and  acting  personal  representatives  can  ^  . 

alone  exercise  the  power,  and  that  the  concurrence  of  an  executor  who  powers  by  one 

renounces  or  does  not  act  is  unnecessary  :  Earl  Granville  v.  M^NeUe,  of  several 

7  Ha.  156,  but  it  is  conceived  that  all  proving  or  acting  executors  must  executors. 

join,  and  the  usual  practice  is  to  join  all. 

Personal  representatives  of  a  deceased  trustee  are  not  bound  to 
exercise  the  f)Ower  :  Be  Knight,  26  Ch.  D.  82. 

"  Writing  "  does  not  include  a  will :  Be  Parker,  »up.  ^  May  by  writ- 

It  is  conceived  that  donees  of  the  statutory  power  cannot  appoint  ^^S  appoint* 
themselves  :  Be  Skeats,  42  Ch.  D.  522;  Be  Newen,  1894,  2  Ch.  297;  po^je  appoint- 
but  see  and  consider  Montefiore  v.  Quedalla,  1903,  2  Ch.  723,  where  *°«^  '»»°»*«"- 
there  was  an  express  power  not  containing  the  word  '*  other.'*    In  any 
case  such  an  appointment  should  only  be  made  in  special  circum- 
stances, S.  C. 

As  to  the  donees  of  the  power  communicating  with  the  beneficiaries 
before  exercising  it,  see  O^BeiUy  v.  Alderson,  8  Ha.  101. 

The  Court  will  not  appoint  where  there  is  a  person  able  and  willing  Appointment 
to  do  so  :  Be  Eigginhottom,  1892,  3  Ch.  132  :  but  see  Be  Wheeler  &  ^^  *^*  ^^'^• 
De  Bochow,  1896,  1  Ch.  315. 

Where  a  private  Act  (passed  in  1869)  incorporated  s.  27  of  Lord 
Cranworth's  Act,  enabling  the  appointment  of  new  trustees,  with  a 
qnalification  that  every  appointment  should  be  made  with  the  appro- 
bation of  the  Court,  it  was  held,  after  the  repeal  of  the  latter  Act,  that 
an  appointment  could  be  made  under  the  power  conferred  by  C.  A., 
s.  31,  and  that  the  qualification  did  not  apply :  ^0  Lloyd,  W.  N., 
1888,  20. 

The  registrars  in  the  Probate  Registry  have  refused  to  grant  letters 
of  administration  merely  for  the  purpose  of  enabling  the  power  given 
by  this  s.  to  be  exercised  where  there  are  no  assets.  As  to  grants  of 
administration  limited  to  trust  property,  see  In  b,  Vereker,  1896, 1  Ir. 
B.  200 ;  In  h.  Butler,  1898,  P.  9 ;  or  to  a  trust  fund,  see  In  h,  Batdiffe, 
1899,  P.  110. 

The  costs,  charges,  and  expenses  of,  and  incidental  to,  the  appoint-  Costs  of 
ment,  including  those  of  the  donee  of  the  power,  are  payable  out  of  appointment, 
the  trust  estate  :  Earvey  v.  Olliver^  57  L.  T.,  239,  which  shows  the 
items  to  be  incladed. 
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S.  10. 

Various 

Powers  and 

Duties  of 

Trustees. 


"TruBta 
distinct." 


(2.)  On  the  appointment  of  a  new  trustee  for  the  whole 
or  any  part  of  trust  property — 

Trust  property  :  see  s.  50,  inf. 

This  subs,  applies  to  appointmeats  under  powers  iu  trust  deeds,  as 
well  as  under  the  statutory  powers ;  see  subss.  5  and  6.  It  enables 
the  appointment  of  more  new  trustees  than  one,  as  singular  includes 
plural  (see  last  note  to  C.  A.,  s.  2) ;  but  it  applies  only  where  there  is 
a  vacancy  as  to  the  whole  or  some  part  of  the  trust :  i?e  Qregson,  34 
Ch.  D.  209 ;  Be  Neshitt,  19  L.  R.  Ir.  509. 

(a)  The  number  of  trustees  may  be  increased ;  and 

(b)  A  separate  set  of  trustees  may  be  appointed  for 

any  part  of  the  trust  property  held  on  trusts 
distinct  from  those  relating  to  any  other  part  or 
parts  of  the  trust  property^  notwithstanding  that 
no  new  trustees  or  trustee  are  or  is  to  be  ap- 
pointed for  other  parts  of  the  trust  property,  and 
any  ezistiog  trustee  may  be  appointed  or  remain 
one  of  such  separate  set  of  trustees ;  or,  if  only 
one  trustee  was  originally  appointed,  then  one 
separate  trustee  may  be  so  appointed  for  the 
first-mentioned  part ;  and 

This  subs,  replaces  s.  5  of  C.  A.,  1882,  and  s.  6  of  C.  A.,  1892,  and 
must  be  read  with  the  words  "  all  or  any  of  the  trusts,"  &c.,  in  subs. 
1,  above.  It  is  conceived  that  it  settles  the  questions  raised  in  SavUe 
V.  CoupeTf  and  Be  Moss  there  cited,  as  to  a  trustee^s  power  to  retire 
from  x>art  only  of  the  trust. 

It  is  conceived  that  this  subs,  applies  where  two  funds  are /or  the 
time  "being  held  on  distinct  trusts,  though  they  may  ultimately 
coalesce  :  as  was  the  case  in  Be  Hetherington^  34  Cb.  D.  211 ;  Be  Moss, 
37  %b.  513 ;  in  which  cases,  however,  the  orders  appointing  the  sepacate 
sets  of  trustees  were  made  on  applications  under  the  T.  A.,  1850 ;  and 
the  Court  had,  by  that  Act,  power  to  do  so,  independently  of  s.  5  of 
the  C.  A.,  1882  :  see  Be  Moss,  sup.  But  there  seems  no  reason  why 
trusts  which  are  distinct  for  purposes  of  the  T.  A.,  1850,  should  not  be 
so  for  the  purposes  of  this  subs. 

(c)  It  shall  not  be  obligatory  to  appoint  more  than 

one  new  trustee  where  only  one  trustee  was  origi- 
nally appointed,  or  to  fill  up  the  original  number 
of  trustees  where  more  than  two  trustees  were 
originally  appointed ;  but,  except  where  only  one 
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trastee  was  originally  appointed,  a  trustee  shall       s.  lo. 
not  be  discharged  under  this  section  from  his     various 
trust  unless  there  will  be  at  lewt  two  trustees  to  Powers  and 

-         .,      ,       ,  1  Duties  of 

perform  the  trust ;  and  TRusrsBBi 

Under  the  Lunacy  Act,  ISOO,  ss.  135,  136,  the  Judge  in  Lunacy  Lanatic 
will  now,  where  a  lunatic  trustee  has  two  or  more  co-trustees,  yest  in  truttee-- 
them  the  trust  estate,  although  hy  so  doing,  the  number  of  trustees  {Jf™!f*  * 
Avill  be  diminished:  Be  Xeon,  1892,  1  Ch.  348;  thus  altering  the 
former  practice  in  lunttcy,  as  laid  down  in  Be  Aston,  23  Oh.  D.  217. 

As  to  the  practice  of  the  High  Court  in  keeping  up  the  full  number  Practice  in 
of  trustees,  see  note  on  s.  25  (1),  inf.  H»8^  ^''''« 

Under  Lord  Cranworth's  Act,  the  appointment  of  a  single  trustee  Appointment 
was  not  invalid  :  West  of  England  Bank  v.  Murch,  23  Ch.  D.  138, 146 ;  ^^}^  ^^^ 
but  where  there  is  a  contrary  intention  expressed  in  the  instrument  ^"^J^y  y^lid 
creating  the  trast,  it  would  be :  Be  Mercer ,  38  Sol.  J.  338 ;  Hulme  v.  or  roid. 
H.  2  Myl.  &  K.  682 ;  Earl  of  Lonsdale  v.  Beckett,  4  Be  G.  &  Sm.  73 ; 
and  subs.  5,  inf, 

{d)  Any  assurance  or  thing  requisite  for  vesting  the 
trust  property,  or  any  part  thereof,  jointly  in  the 
persons  who  are  the  trustees,  shall  be  executed 
or  done. 

This  subs,  must  be  read  in  connexion  with  s.  12  (1),  inf,,  render- 
ing a  conveyance  of  the  trust  property  unnecessary,  except  in  cases 
within  subs.  3  of  that  s. 

(3.)  Every  new  trustee  so  appointed,  as  well  before 
as  after  all  the  trust  property  becomes  by  law,  or  by 
assurance,  or  otherwise,  vested]  in  him,  shall  have  the 
same  powers,  authorities,  and  discretions,  and  may  in 
all  respects  act,  as  if  he  had  been  originally  appointed 
a  trustee  by  the  instrument,  if  any,  creating  the  trust 

Compare  s.  37,and  see  Be  Smith,  1904,  ICh.  139, 144.  As  toliability 
of  outgoing  trustee  for  defaults  of  new  trustee,  see  Hecul  y.  Oould,  1898, 
2  Ch.  250.  And  see  on  this  subs.  Mara  v.  Browne,  1896, 1  Ch.  199, 
213. 

(4.)  The  provisions  of  this  section  relative  to  a  trustee 
who  is  dead  include  the  case  of  a  person  nominated 
trustee  in  a  will  but  dying  before  the  testator,  and  those 
relative  to  a  *  continuing  trustee  include  a  refusing  or 
retiring  trustee,  if  willing  to  act  in  the  execution  of  the 
provisions  of  this  section. 
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SS.  10, 11. 

Various 

powebs  and 

Duties  of 

Trustees. 

Trustee  dying 
before  testator. 

Betiriog 
trustee  willing 
to  act. 


"Contrary  ' 
intention. 


Botlrcmcnt  of 
trnsioo. 


The  first  clause  of  this  subs,  does  not  enable  the  personal  representa- 
tives of  a  person  nominated  trustee,  but  dying  before  the  testator,  to 
appoint  under  subs.  1 ;  the  deceased  person  was  never  a  surviving  or 
continuing  trustee:  Nicholson  v.  Fteidf  1893,  2  Ch.  611. 

On  the  second  clause,  see  subs.  1,  above,  note  '*  Continuing  Trustee," 
and  He  Coates  to  Parsons^  there  cited ;  also  i?6  Cutler,  39  Sol.  J.  484. 

(5.)  This  section  applies  only  if  and  as  far  as  a  contrary 
intention  is  not  expressed  in  the  instrument,  if  any, 
creating  the  trust,  and  shall  have  effect  subject  to  the 
terms  of  that  instrument  and  to  any  provisions  therein 
contained. 

Where  under  an  instrument,  whether  dated  before  this  Act  or  sub- 
sequently, a  limited  power  to  appoint  new  trustees  is  given  to  a  speci- 
fied person,  say,  in  case  only  of  trustees  refusing,  the  power  given  to 
the  surviving  or  continuing  trustee  by  subs.  1  applies  to  all  the  other 
cases  there  mentioned,  and  the  omission  to  provide  for  all  those  cases 
is  not  sufficient  to  show  a  contrary  intention  within  this  subs. :  Re 
Wheeler  &  De  Rochow,  1896,  1  Cb.  815 ;  and  see  Cecil  v.  Langdon, 
28  Ch.  D.  1:  Re  Coates  to  Parsons,  34  tb.  370 ;  Re  Lloyd,  W.  N., 
1888,  20 ;  Cradock  v.  Witham,  W.  N.,  1896,  75. 

For  cases  of  contrary  intention  as  to  number  of  trustees,  see  the 
three  cases  cited  at  the  end  of  notes  to  subs,  (c),  sup. 

(6.)  This  section  applies  to  trusts  created  either  before 
or  after  the  commencement  of  this  Act. 

S.  10  of  this  Act  replaces  C.  A.,  s.  31 ;  G.  A.,  1882,  a.  5 ;  and  C.  A., 
1892,  s.  6. 

U, — (1.) 'Where  there  are  more  than  two  trustees,  if 
one  of  them  by  deed  declares  that  he  is  desirous  of  being 
discharged  from  the  trust,  and  if  his  co-trustees  and  such 
other  person,  if  any,  as  is  empowered  to  appoint  trustees, 
by  deed  consent  to  the  discharge  of  the  trustee,  and  to 
the  vesting  in  the  co-trustees  aloDe  of  the  trust  property, 
then  the  trustee  desirous  of  being  discharged  shall  be 
deemed  to  have  retired  from  the  trust,  and  shall,  by  the 
deed,  be  discharged  therefrom  under  this  Act,  without 
any  new  trustee  being  appointed  in  his  place. 

Under  this  subs,  the  continuing  trnstees  alone  will  have  the  powers 
of  the  original  trustees.  The  due  discharge  of  one  of  several  trustees 
leaves  the  others  whole  and  sole  trustees  as  in  case  of  a  disclaimer : 
Cafe  V.  Bent,  5  Ha.  37.  If  the  power  be  merely  personal,  uncon- 
nected with  property — for  instance,  to  consent  to  a  marriage — it  is 


THE  TRUSTEE  ACT,  1898.  237 

not  a  case  of  trusteeship  within  s.  10  and  this  s.    It  might  have     6S.  11, 12. 

been  disclaimed  nnder  0.  A.,  1882,  s.  6 ;  but  cannot,  it  would  seem,         

be  released  under  C.  A.,  s.  62 :   see  Re  Eyre  Wdler  v.  Ker,  there  powm^^d 
cited.  Duties  of 

This  subs,  does  not  contain  the  words  '*  all  or  any  of  the  trusts  or     Trustees. 
powers,"  &c.,  which  occur  in  s.  10  (1) ;  and  it  is  conceived  that  a       j-"T" 
trustee  cannot,  under  it,  be  discharged  from  part  of  "  the  trust.*'  from'part  of 

trostfl. 

(2.)  Any  assurance  or  thing  requisite  for  vesting  the 
trust  property  in  the  continuing  trustees  alone  shall  be 
executed  or  done. 

This  subs,  must  be  read  in  connexion  with  s.  12  (2),  inf. 

(3.)  This  section  applies  only  if  and  as  far  as  a  contrary 
intention  is  not  expressed  in  the  instrument^  if  any, 
creating  the  trust,  and  shall  have  effect  subject  to  the 
terms  of  that  instrument  and  to  any  provisions  therein 
contained. 

For  "contrary  intention"  as  to  number,  see  the  cases  cited  in  the  "Contrary 
note  to  s.  10  (2)  (c),  mp.  intention." 

(4.)  This  section  applies  to  trusts  created  either  before 
or  after  the  commencement  of  this  Act. 

This  8.  replaces  s.  32  of  the  C.  A.  It  gives  a  "  quasi-legislative  ^* 
sanction  to  the  Court  discharging  a  trustee  without  appointing  a  new 
trustee  :  Re  Chetwynd,  1902, 1  Ch.  692,  694. 

12. — (1.)  Where  a  deed  by  which  a  new  trustee  is  Vesting  of 
appointed  to  perform  any  trust  contains  a  declaration  by  fn^new  o?*'*^ 
the  appointor  to  the  effect  that  any  estate  or  interest  in  continuing 
any  land  subject  to  the  trust,  or  in  any  chattel  so  subject, 
or  the  right  to  recover  and  receive  any  debt  or  other 
thing  in  action  so  subject,  shall  vest  in  the  persons  who 
by  virtue  of  the  deed  become  and  are  the  trustees  for 
performing  the  trust,  that  declaration  shall,  without  any 
conveyance  or  assignment,  operate  to  vest  in  those  persons, 
as  joint  tenants,  and  for  the  purposes  of  the  trust,  that 
estate,  interest,  or  right. 

This  8.  applies  to  all  deeds  executed  after  the  commencement  of  the  Vesting 
C.  A.  by  which  a  new  trustee  is  appointed  to  perform  *'  any  trust,"  declaration  on 
and  is  not  confined  to  cases  where  the  powers  of  that  Act  or  this  Act  menST* 
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8. 12.        ^^  exercised.    As  singular  includes  the  plural,  it  also  applies  where 

more  new  trustees  than  one  are  appointed.    The  vesting  declaration 

Vabioub      may  therefore  now  be  used  on  an  appointment  of  a  trustee  in  the  ordi- 

FOWBRS  AND 

I>unES  OF  ^^^y  mode  under  a  power  in  a  settlement,  and  whether  the  settlement 

TausTBES.  be  dated  before  or  after  the  commencement  of  the  G.  A.    It  must  be 

by  deed,  and  not  by  writing  merely,  though  the  mere  appointment  of 

i '"^me  d^  d  *  *^"^*'®®  under  either  Act  may  be  by  writing  only ;  and  it  must  be 

contained  in  the  deed  appointing  or  discharging  the  trustee. 

Stamp  duties.       Thus,  as  under  the  old  practice,  a  deed  will  always  be  necessary 

where  there  is  property  to  transfer,  and  will  be  chargeable  with  stamp 

duty  on  the  appointment  and  also  on  the  vesting  declaration :  Hadgett 

Chose  in  ▼•  Commrs,  of  Inl.  Bev.^  3  Ex.  D.  46.    In  the  case  of  a  chose  in 

action.  action  notice  of  assignment  should  be  given. 

Ko  declaration  The  aid  of  this  s.  is  required  only  for  the  purpose  of  vesting  a  legal 
for  e<iiiities.  interest  The  mere  appointment  of  a  new  trustee  or  several  new 
trustees  in  itself  operates  to  vest  all  equitable  interests  in  the  persons 
who  are  the  trustees  {Dodson  v.  PovxHl^  18  L.  J.  Ch.  237),  and  the 
object  of  this  s.  is  to  extend  that  principle,  so  far  as  is  not  incon- 
venient, to  legal  estates  and  rights.  It  may,  however,  be  convenient 
to  have  the  proper  decUration  in  all  cases. 
Effect  of  The  wordu  ''  who  by  virtue  of  the  deed  become  and  are  the  trustees 

vesting  daase.  y^r  performing  the  truat^  include  the  old  trustees,  if  any,  as  well  as 

the  new. 
Where  there  Gases  occur,  as  where  lands  are  purchased  with  settled  money,  in 
should  be  which  it  may  be  convenient  to  have  a  separate  appointment  or 
separa  e  .  conveyance.  The  declaration  which  effects  the  vesting  of  the  other 
property  subject  to  the  settlement  will  then  omit  the  property 
separately  conveyed. 
Mortgages.  As  to  the  use  to  be  made  of  this  subs,  in  mortgages  of  leaseholds  by 

sub-demise,  or  of  land  by  mere  deposit  of  title-deeds,  so  as  to  enable 
the  original  term,  or  the  legal  estate,  to  be  got  in  by  the  mortgagee, 
see  London  and  County  Bk,  v.  Ooddard,  1897, 1  Gh.  642.  Subs.  3 
does  not  prevent  it. 

(2.)  Where  a  deed  by  which  a  retiring  trustee  is  dis- 
charged under  this  Act  contains  such  a  declaration  as  is 
in  this  section  mentioned  by  the  retiring  and  continuing 
trustees,  and  by  the  other  person,  if  any,  empowered  to 
appoint  trustees,  that  declaration  shall,  without  any  con- 
yeyance  or  assignment,  operate  to  vest  in  the  continuing 
trustees  alone,  as  joint  tenants,  and  for  the  purposes  of 
the  trust,  the  estate,  interest,  or  right  to  which  the 
declaration  relates. 

(3.)  This  section  does  not  extend  to  any  legal  estate 
or  interest  in  copyhold  or  customary  land,  or  to  land  con* 
yeyed  by  way  of  mortgage  for  securing  money  subject  to 
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the  trust,  or  to  any  such  share,  stock,  annuity,  or  property        S.  12. 
as  is  only  transferable  in  books  kept  by  a  company  or     y~^ 
other  body,  or  in  manner  directed  by  or  under  Act  of  ^^^^  ^^ 

T\    %•  Duties  ob* 

JParliament  TRugrEEs. 

The  objects  of  subs«  3  are  to  save  the  rights  of  the  lord  as  regards  Reasons  for 
customary  land  (which  does  not,  it  is  conceived,  include  gavelkind  exemptions, 
land),  to  prevent  the  trusts  of  the  money  appearing  on  the  title  of 
land  mortgaged,  and  to  reserve  to  companies  and  other  bodies  the 
right  to  require  transfers  of  their  stock  to  be  made  in  the  statutory 
form. 

The  right  of  a  surrenderee  of  copyholds  before  admittance  is  a  legal  Sarrenderee 
interest  (Jarm.  on  Wills,  vol.  i.  pp.  67,  68,  5th  ed. ;  Wainewright  v.  ^^^  admitted. 
Mtoell,  1  Mad.  627 ;  and  FkHlips  v.  P.,  1  Myl.  &  K.  66i,  there  cited)7 
which  is  not  within  this  s. 

As  to  property  to  which  the  vesting  declaration  does  not  apply,  and  Vesting  order 
of  which  a^  transfer  cannot  be  obtained,  a  vesting  order  will  be  made :  °>^®* 
Be  HarrUon,  W.  N.,  1883,  31 ;  Re  Keeley,  53  L.  T.  487. 

The  vesting  declaration  applies  only  to  an  estate  subject  to  the  trust  Trust  property 
vested  in  a  person  who  was  or  is  trustee.  A  transfer  of  an  estate  out-  outstanding, 
standing  in  any  one  else  must  be  obtained  in  the  ordinary  way.  Thus, 
suppose  an  equity  of  redemption  to  be  conveyed  on  trust  lor  sale,  and 
the  mortgage  debt  to  be  afterwards  paid  off,  the  mortgagee  becomes  a 
trustee  of  the  legal  estate,  but  not  a  trustee  under  the  deed  of  trust  for 
sale.  On  an  appointment  of  new  trustees  of  the  deed  the  vesting 
declaration  would  not  operate  to  get  in  the  legal  estate  vested  in  the 
mortgagee. 

As  to  registered  land,  see  L.  T.  R.,  1903,  rr.  151, 174. 

(4.)  For  purposes  of  registration  of  the  deed  in  any 
registry,  the  person  or  persons  making  the  declaration 
shall  be  deemed  the  conveying  party  or  parties,  and  the 
conveyance  shall  be  deemed  to  be  made  by  him  or  them 
under  a  power  conferred  by  this  Act 

This  subs,  makes  it  necessary  to  search  in  Deeds  Begistries  against  Begistry 
any  person  having  power  to  appoint  new  trustees  as  well  as  against  "®''<^^m* 
the  trustees. 

(5.)  This  section  applies  only  to  deeds  executed  after 
the  thirty-first  of  December  one  thousand  eight  hundred 
and  eighty-one. 

Thb  s.  replaces  G.  A.,  s.  34. 
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S.  18, 

Various  Purehose  and  Sale. 

Du^BB  OF        13, — (1.)  Where  a  trost  for  sale  or  a  power  of  sale  of 
TttpgrEEB.    property  is  vested  in  a  trustee,  he  may  sell  or  concur 
Power  of        with  any  other  person  in  selling  all  or  any  part  of  the 
to  Mn*by  "^  "^^^  property,  either  subject  to  prior  charges  or  not,  and  either 
aaction,  &c     together  or  in  lots,  by  public  auction  or  by  private  con- 
tract, subject  to  any  such  conditions  respecting  title  or 
evidence  of  title  or  other  matter  as  the  trustee  thinks  fit, 
with  power  to  vary  any  contract  for  sale,  and  to  buy  in  at 
any  auction,  or  to  rescind  any  contract  for  sale  and  to 
re-sell,  without  being  answerable  for  any  loss. 

This  8.  operates  to  supply  the  common  form  provisioas  of  a  trust  for 
sale  or  a  power  of  sale. 
Anj  part.  As  to  the  force  of  the  words  "  any  part  of  the  property,'*  see  the  last 

note  to  G.  A.,  s.  19  (1.)  (i.),  and  cases  there  cited.    As  to  the  sale  of 
the  sor&ce  apart  from  the  minerals  or  vice  versa,  see  T.  A.,  s.  44,  inf. 
Terms  of  sale.       The  sale  must  be  for  a  money  consideration ;  see  Payne  ▼.  The 
Cork  Co.,  Ltd.,  1900, 1  Gh.  308,  314 ;  but,  it  is  conceived  that  a  sale 
may  be  made  for  the  shares  or  securities  of  a  Gompany,  if  the  trustees 
have  power  to  invest  in  such  shares  or  securities.    If  they  have  not 
the  Gourt  will  only  sanction  such  a  sale  in  cases  of  emergency :  Be 
New,  1901,  2  Gb.  534 ;  Re  ToOemache,  1903, 1  Gh.  467,  955. 
Sale  by  way         And  trustees,  who  propose  to  sell  in  lots  leaseholds  held  under  one 
of  underlease,  lease,  cannot  adopt  the  expedient  of  granting  underleases  to  the  several 
purcbasere :  Re  Walker  A  Oakshott,  1901,  2  Gh.  383. 

**  Subject  to  any  such  conditions : "  as  to  the  extent  of  the  trustee's 
discretion,  compare  Hawkaley  v.  Outram,  1892,  3  Gb.  359. 
As  to  sale  of         As  to  the  duty  of  trustees  where  trust  property  is  sold  along  with 
trust  property  other  property  not  subject  to  the  Irust,  see  Rede  v.  Cakes,  4  D.  J.  & 

othef  FopirtJ.  ^'  ^^^ '  "^*  ^^■'^  ^  ^^^'  ^  ^^'  ^'  ®^^ '  ^"^  ^a^^J-  ^  Beech,  W.  N., 
'  1887,  27.    The  trustees  must  exercise  their  powers  in  a  reasonable 

manner :  Dunn  v.  Flood,  25  Gh.  D.  629 ;  28  ih.  586,  591 ;  but  as  to 

depreciatory  conditions  of  sale,  see  s.  14. 
Words  re-  A  sufficient  trust  for  sale  may  now  be  created  by  using  the  words 

qaired  in  trust  «  ^^y^  \x\\%t  to  sell  the  said  premises,"  and  a  sufficient  power  of  sale 
of  sale.      *       ^y  using  the  words  "  with  power  to  sell  the  said  premises,^*  without 

more,  and  the  survivors  can  sell  (see  s.  22);  but  it  is  advisable  to 

specify  precisely  who  are  to  execute  the  trust  or  power. 

(2.)  This  section  applies  only  if  and  as  far  as  a  contrary 
intention  is  not  expressed  in  the  instrument  creating  the 
trust  or  power^  and  shall  have  effect  subject  to  the  terms 
of  that  instrument  and  to  the  proyisions  therein  contained 
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(3.)  This  section  applies  only  to  a  trust  or  power  ss.  id,  u,  15, 
created  by  an  instrument  coming  into  operation  after  the  ^^' 

thirty-first  of  December  one  thousand  eight  hundred  and     Various 

^.^1  .  "  Powers  and 

eighty-one.  Duties  or 

Trustees. 
This  s.  replaces  C.  A.,  p.  35.  

14. — (1)  No  sale  made  by  a  trustee  shall  be  impeached  Power  to  leU 
by  any   beneficiary  upon  the  ground  that  any  of  the  "**J*^?  ^^ 
conditions  subject  to  which  the  sale  was  made  may  have  conditions, 
been  unnecessarily  depreciatory^  unless  it  also  appears 
that  the  consideration  for  the  sale  was  thereby  rendered 
inadequate. 

(2,)  No  sale  made  by  a  trustee  shall,  after  the 
execution  of  the  conveyance,  be  impeached  as  against 
the  purchaser  upon  the  ground  that  any  of  the  conditions 
subject  to  which  the  sale  was  made  may  have  been 
unnecessarily  depreciatory,  unless  it  appears  that  the 
purchaser  was  acting  in  collusion  with  the  trustee  at  the 
time  when  the  contract  for  sale  was  made. 

(3.)  No  purchaser,  upon  any  sale  made  by  a  trustee, 
shall  be  at  liberty  to  make  any  objection  against  the 
title  upon  the  ground  aforesaid. 

(4.)  This  section  applies  only  to  sales  made  after  the 
twenty-fourth  day  of  December  one  thousand  eight 
hundred  and  eighty-eight 

This  8.  replaces  T.  A.  1888,  s.  3.  Before  that  Act  a  beneficiary 
could  prevent  completion  on  the  ground  that  the  conditions  were 
unnecessarily  depreciatory  :  Dance  v.  Ooldingham,  8  Gh.  902 ;  and  a 
purchaser  could  refuse  to  complete  on  the  same  ground :  Dunn  v.  Flood, 
cited  on  s.  13,  mp, 

15.  A  trustee  who  is  either  a  yendor  or  a  purchaser  Power  to  mII 
may  sell  or  buy  without  excluding  the  application  of  l^^og  y 
section  two  of  the  Vendor  and  Purchaser  Act,  1874.  c  78. 

This  8.  replaces  V.  &  P.  A.,  s.  3.  For  a  like  indemnity  to  a  trustee 
adopting  the  G.  A.,  see  G.  A.,  s.  66. 

16.  When  any  freehold  or  copyhold  hereditament  is  Married 
vested  in  a  married  woman  as  a  bare  trustee  she  may  ^^^^  **  ^""^ 
ponvey  or  surrender  it  as  if  she  were  a  feme  sole.  oooTej. 

B 
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SS.   I6y  17. 

Various 

powebs  and 

Duties  of 

Tbustees. 

Ab  to  a  mort- 
gage held  on 
truit. 

Beoonyejanoe. 
Transfer. 


Payment  by 
purchaser. 

Sale. 


Leaseholds, 


See  note  to  Y.  &  P.  A.,  s.  6,  which  this  &  replaces. 

When  a  married  woman  holds  a  mortgage  security  on  trust,  she  is 
not  a  trustee  of  the  land,  but  only  of  the  money  secured.  Under  s.  20, 
and  notwithstanding  the  case  of  Be  Harkness  A  AUsopp,  1896,  2  Ch. 
358,  she  can,  with  the  other  trustees  (if  any),  and  without  her  husband 
(see  M.  W.  P.  A.,  g.  24),  give  a  good  receipt  for  the  mortgage  money. 
On  payment  by  the  mortgagor  (as  to  which  a  recital  in  a  reconveyance 
would  seem  sufficient),  she  becomes  a  bare  trustee,  and  can  reoonvey 
without  the  deed  being  acknowledged  by  her :  Be  Howgate  A  Osbom, 
1902,  1  Ch.  451. 

The  same  would  seem  to  apply  equally  to  a  transfer,  as  to  which 
see  Be  West  &  Hardy,  1904, 1  Ch.  145.  Either  she  is  a  bare  trustee 
for  the  transferee,  or  she  is  not  a  trustee  at  all,  in  which  case  Be  Brooke 
&  Fremlin,  1898, 1  Ch.  647  would  apply.  There  is  no  other  possible 
cestui  que  trust.  Be  West  &  Hardy  was  decided  on  the  ground  that 
the  purchaser  had  no  notice  of  a  trust,  but  it  is  submitted  that  the 
decision  cannot  be  supported  on  this  ground,  as,  if  the  view  above 
suggested  is  incorrect,  the  married  woman's  conveyance  would  be 
wholly  inoperative,  whether  the  purchaser  had  notice  of  the  trust  or 
not. 

If  the  married  woman  is  paid  off  by  a  purchaser  from  the  mortgagor, 
it  is  conceived  that  the  principle  oiBe  Howgate  &  Oshom,  sup.,  applies ; 
bat  if  she  sells  under  her  power  of  sale,  it  seems  that  she  does  so  as 
trustee,  and  can  only  convey  with  the  concurrence  of  her  husband, 
and  by  deed  acknowledged. 

The  8.  does  not  apply  to  leaseholds  vested  in  a  married  woman  as 
trustee,  in  the  case  of  which  the  husband  must  assign,  but  the  deed 
does  not  require  to  be  acknowledged. 


Various  Powers  and  Liahilities. 


Power  to 
anthorize 
reoeipt  of 
money  by 
banker  or 
solicitor. 


17. — (1.)  A  trnstee  may  appoint  a  solicitor  to  be  his 
agent  to  receiye  and  giye  a  discharge  for  any  money  or 
valuable  consideration  or  property  receivable  by  the 
trustee  under  the  trust,  by  permitting  the  solicitor  to 
have  the  custody  of,  and  to  produce,  a  deed  containing 
44  ft  45  Vict,  any  such  receipt  as  is  referred  to  in  section  fifty-six  of 
the  Conveyancing  and  Law  of  Property  Act,  1881 ;  and 
a  trustee  shall  not  be  chargeable  with  breach  of  trast  by 
reason  only  of  his  having  made  or  concurred  in  making 
any  such  appointment ;  and  the  producing  of  any  such 
deed  by  the  solicitor  shall  have  the  same  validity  and 
effect  under  the  said  section  as  if  the  person  appointing 
the  solicitor  had  not  been  a  trustee. 


c.  41. 
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An  attorney  of  a  trustee,  under  a  general  power  of  attorney,  cannot        S.  17. 

authorize  a  receipt  under  this  (or,  it  would  seem,  the  following)  subs.         

(Be  EeUing  &  Merton,  1893,  3  Ch.  269) ;  though  with  express  power  ^oy^^IsD 
he  could:  S.  C,  p.  280.  Duties  of 

Though  this  subs,  uses  the  expression  **  deed  containing  any  such     Tructees. 
receipt  as  referred  to  in"  C.  A.,  s.  56,  it  is  conceived  that  it  applies  ^^  „ 

where  the  receipt  is  indorsed  as  well  as  where  it  is  in  the  body  of  the 
deed.    The  indorsement  is  port  of  the  deed,  and  moreover  an  indorsed     J^.*^ 
receipt  is  expressly  referred  to  in  s.  56. 

Where  the  solicitor  is  himself  one  of  the  trustees  it  is  conceived  that  Solicitor  also  a 
this  Bubs.  does  not  enable  payment  to  be  made  to  him  as  solicitor  for  ^f*"^®- 
himself  and  co- trustees.    Such  payment  would  be  a  payment  to  one 
of  several  trustees  and  not  a  good  payment. 

And  it  is  conceived  that  payment  to  a  solicitor  producing  a  deed  of  Payment  on 
release  executed  by  trustees  would  not  be  a  sufficient  di^harge  for  the  ^^^^^* 
money  or  property  in  respect  of  which  the  release  is  given :  see  note 
to  C.  A.,  s.  56. 

(2.)'  A  trustee  may  appoint  a  banker  or  solicitor  to  be 
his  agent  to  receive  and  giye  a  discharge  for  any  money 
payable  to  the  trustee  under  or  by  virtue  of  a  policy  of 
assurance,  by  permitting  the  banker  or  solicitor  to  have 
the  custody  of  and  to  produce  the  policy  of  assurance 
with  a  receipt  signed  by  the  trustee,  and  a  trustee  shall 
not  be  chargeable  with  a  breach  of  trust  by  reason  only 
of  his  having  made  or  concurred  in  making  any  such 
appointment. 

There  is  nothing  as  to  a  policy  of  assurance  in  C.  A.,  s.  66 ;  it  would  Policies, 
seem,  therefore,  that  payment  is  more  safely  made  to  a  trustee's 
solicitor  producing  a  policy,  than  to  an  ordinary  person's  solicitor : 
Viney  v.  Chaplin;  Em  parte  Swinbanks^  cited  on  G.  A.,  s.  56. 

As  to  payment  into  court,  see  Life  Assurance  Companies  (Payment 
into  Court)  Act,  1896 ;  B.  S.  C,  0.  64c ;  Supreme  Court  Funds  Rales, 
1894,  r.  41a. 

(3.)  Nothing  in  this  section  shall  exempt  a  trustee 
from  any  liability  which  he  would  have  incurred  if  this 
Act  had  not  been  passed,  in  case  he  permits  any  such 
money,  valuable  consideration,  or  property  to  remain  in 
the  hands  or  under  the  control  of  the  banker  or  solicitor 
for  a  period  longer  than  is  reasonably  necessary  to  enable 
the  banker  or  solicitor  (as  the  case  may  be)  to  pay  or 
transfer  the  same  to  the  trustee. 

See  on  this  subs.  Wyman  v.  Faiemm,  1900,  A.  C,  271,  280,  281. 

b2 
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ss.  17, 18.       (4.)  This  section  applies  only  where  the  money  or 
Various     valuable  consideration  or  property  is  received  after  the 
Powers  ahb  twenty-fourth    day  of  December  one  thousand    eight 
Trustees.  '  hundred  and  eighty-eight 

(5.)  Nothing  in  this  section  shall  authorize  a  trustee 
to  do  anything  which  he  is  in  express  terms  forbidden  to 
do,  or  to  omit  anything  which  he  is  in  express  terms 
directed  to  do,  by  the  instrument  creating  the  trust. 

This  s.  replaces  T.  A.,  1888,  s.  2,  with  the  addition,  for  its  special 
purposes,  of  the  general  saving  in  s.  12  (2)  of  that  Act.  The  special 
re-enactment  in  this  s.,  of  s.  12  (1)  of  that  Act  (which  makes  the  Act 
^PPly  geoerally  as  well  to  trusts  created  by  instrument  executed 
before,  as  to  trusts  created  after,  its  passing),  is  unnecessary,  owing  to 
the  express  terms  of  subs.  4 :  compare  C.  A.,  s.  66  (2). 


Power  to  18. — (1.)  A  trustee  may  insure  against  loss  or  damage 

building.  ^7  ^^^  ^^7  ^^^'Iding  or  other  insurable  property  to  any 
amount  (including  the  amount  of  any  insurance  already 
on  foot)  not  exceeding  three  equal  fourth  parts  of  the 
full  value  of  such  building  or  property,  and  pay  the 
premiums  for  such  insurance  out  of  the  income  thereof 
or  out  of  the  income  of  any  other  property  subject  to  the 
same  trusts,  without  obtaining  the  consent  of  any  person 
who  may  be  entitled  wholly  or  partly  to  such  incoma 

(2.)  This  section  does  not  apply  to  any  building  or 
property  which  a  trustee  is  bound  forthwith  to  convey 
absolutely  to  any  beneficiary  upon  being  requested  to 
do  so. 

(3.)  This  section  applies  to  trusts  created  either  before 
or  after  the  commencement  of  this  Act,  but  nothing  in 
this  section  shall  authorize  any  trustee  to  do  anything 
which  he  is  in  express  terms  forbidden  to  do,  or  to  omit 
to  do  anything  which  he  is  in  express  terms  directed  to 
do,  by  the  instrument  creating  the  trust 

This  8.  replaces  T.  A.,  1888,  e.  7,  with  the  addition,  for  its  special 
purposes,  of  the  general  enactment  in  s.  12  of  that  Act. 

As  to  the  law  apart  from  the  Act,  see  Be  Fowler^  16  Gh.  D.  723 ; 
Fry  V.  Fry,  27  Beav.  147 ;  Lewin,  11th  ed.,  702.  And  as  to  a 
trustee's  right  to  ioderanity  out  of  the  trust  property  for  money 
expended  in  its  preservation,  see  Be  Leslie^  23  Gh.  D.  552 ;  Falcke  ▼. 
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Scottish  Imperial  Insurance  Co.,  34  %b,  23^ ;  Be  Earl  of  WinchUsea^  SS.  18, 19. 

39  ib.  168.  

The  B,  was  not  meant  to  alter  the  incidence  of  the  payments  as  p  ^^^^^ 

between  tenant  for  life  and  remainderman :  Be  Baring,  1893, 1  Ch.  dotiks  of 

61,  for  the  principles  as  to  which,  see  Be  Courtier,  34  Ch.  D.  136 ;  Be  Tbxtbtees. 

Bedding,  1897, 1  Ch.  876 ;  Kingham  v.  K.  1897,  1  Ir.  R.  170 ;  Be  

Betty,  1899,  1  Ch.  821;  Be  Ojers,  1899,  2  Ch.  54;  Be  Copland's 
Settlement,  1900, 1  Ch.  326 ;  Be  Waldron  A Bogue,l20i,  1  Ir.  R.249. 

19. — (1.)  A  trustee  of  any  leaseholds  for  lives  or  years  Power  of 
which  are  renewable  from  time  to  time,  either  under  any  p^^^ie^ 
covenant  or  contract,  or  by  custom  or  usual  practice,  may,  leasehold*  to 
if  he  thinks  fit,  and  shall,  if  thereto  required  by  any  ^^^^^  money 
person  having  any  beneficial  interest,  present  or  future,  ^°'  *^® 
or  contingent,  in  the  leaseholds,  use  his  best  endeavours 
to  obtain  from  time  to  time  a  renewed  lease  of  the  same 
hereditaments  on  the  accustomed  and  reasonable  terms, 
and  for  that  purpose  may  from  time  to  time  make  or 
concur  in  making  a  surrender  of  the  lease  for  the  time 
being  subsisting,  and   do  all  such  other  acts    as  are 
requisite:  Provided  that,  where    by  the  terms  of  the 
settlement  or  will  the  person  in  possession  for  his  life  or 
other  limited  interest  is  entitled  to  enjoy  the  same  without 
any  obligation  to  renew  or  to  contribute  to  the  expense 
of  renewal,  this  section  shall  not  apply  unless  the  consent 
in  writing  of  that  person  is  obtained  to  the  renewal  on 
the  part  of  the  trustee. 

(2.)  If  money  is  required  to  pay  for  the  renewal,  the 
trustee  effecting  the  renewal  may  pay  the  same  out  of 
any  money  then  in  his  hands  in  trust  for  the  persons 
beneficially  interested  in  the  lands  to  be  comprised  in 
the  renewed  lease,  and  if  he  has  not  in  his  hands  sufiScient 
money  for  the  purpose,  he  may  raise  the  money  required 
by  mortgage  of  the  hereditaments  to  be  comprised  in  the 
renewed  lease,  or  of  any  other  hereditaments  for  the  time 
being  subject  to  the  uses  or  trusts  to  which  those  here- 
ditaments are  subject,  and  no  person  advancing  money 
upon  a  mortgage  purporting  to  be  under  this  power  shall 
be  bound  to  see  that  the  money  is  wanted,  or  that  no 
more  is  raised  than  is  wanted  for  the  purpose. 

(3.)  This  section  applies  to  trusts  created  either  before 
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ss.  19, 20.  or  after  the  commeDcement  of  this  Act,  bat  nothing  in 
Vabiodb     ^^  section  shall  authorize  any  trustee  to  do  anything 

Powers  and  which  he  is  in  express  terms  forbidden  to  do,  or  to  omit 
TftDSTEEB.  to  do  anything  which  he  is  in  express  terms  directed  to 
do,  by  the  instrument  creating  the  trust. 

This  P.  replaces  T.  A.  1888,  ss.  10,  11,  with  the  addition,  for  its 
special  purposes,  of  s.  12  of  that  Act.  The  s.  is  not  intended  to  alter 
liabilities  as  between  tenant  for  life  and  remainderman :  Ee  Baring, 
1893, 1  Ch.  61.  The  costs  of  carrying  out  the  powers  of  the  s.  are 
distributable  between  those  persons  in  proportion  to  their  enjoyment 
of  the  estate :  see  that  case ;  Lewin,  11th  ed.,  435,  et  seq.,  and  an 
article  in  the  L.  Q.  R,  1899,  p.  378. 


Power  of 
troBtee  to 
give  receipts. 


20. — (1.)  The  receipt  in  writing  of  any  trustee  for  any 
money,  securities,  or  other  personal  property  or  effects 
payable,  transferable,  or  deliverable  to  him  under  any 
trust  or  power  shall  be  a  sufficient  discharge  for  the 
same,  and  shall  effectually  exonerate  the  person  paying, 
transferring,  or  delivering  the  same  from  seeing  to  the 
application  or  being  answerable  for  any  loss  or  mis- 
application thereof. 

(2.)  This  section  applies  to  trusts  created  either  before 
or  after  the  commencement  of  this  Act. 


Receipt  clanse 
extended. 


Application  of 
this  8. 


Effect  of 
statutory 
receipt  clause. 


This  s.  replaces  C.  A.,  8.  36.  It  and  that  s.  are  more  comprehensive 
than  6.  29  of  Lord  Cran  worth's  Act,  which  was  confined  to  money 
payahle  under  trusts  or  powers  created  after  the  passing  of  that  Act 
(s.  34).  The  power  to  give  receipts  conferred  by  22  &  23  Vict.  c.  35, 
8.  23,  had  a  similar  limited  operation  :  see  Lewin,  11th  ed.,  528,  529. 

Where  trustees  for  sale,  having  no  express  power  to  give  receipts, 
had  sold  to  a  railway  company,  the  power  given  by  this  Act  was  held 
to  apply,  and  the  purchase-money,  which  had  been  paid  into  Court, 
was  ordered  to  be  paid  to  them  without  serving  the  cestuis  que  trust : 
Ee  Thomas,  W.  N.,  1882,  7 ;  but  the  Court  may  refuse :  Ee  Smith, 
40  Ch.  D.  386. 

If  the  persons  beneficially  entitled  in  writing  direct  the  trustees  to 
sell,  they  are  trustees  for  sale,  and  this  s.  applies :  Ee  British  Land 
Co.  &  Allen,  44  Sol.  J.  593. 

All  trustees  having  now  a  complete  statutory  power  to  give  a 
discharge  for  the  funds  of  which  they  are  trustees,  it  not  only  is  not 
necessary  to  inquire  as  to  a  receipt  clause,  but  it  is  also  not  material 
to  inquire  whether  the  funds  have  become  vested  absolutely  in  any 
beneficial  owner,  which  would  put  an  end  to  the  operation  of  the 
receipt  clause  operating  by  contract  only.    In  every  case  payment  or 
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transfer  to  duly  appointed  trustees  operates  as  a  good  discbarge  what-     SS.  20,  21. 

ever  may  be  the  position  of  the  beneficial  ownership.    Thougb  this         

8.  is  especially  made  retrospective  so  as  to  include  trusts  created  before  poT^^^^^vn 
1894,  yet  it  only  applies  to  receipts  under  such  trusts  after  1H93.     Ddtigb  oV 
C.  A.,  s.  36,  covers  receipts  given  between  1881  and  1894  :  see  the     Tbusiees. 

Interpretation  Act,  1889,  s.  38  (2)  (h).  „  ^  

The  receipt  should  be  expressed  to  be  given  by  the  trustee  as  such :  gp^^j^^  ^  ^^ 
Miller  y.  DouglM,  56  L.  J.  Gh.  91.  receipts. 

21. — (1.)  An  executor  or  administrator  may  pay  or  Power  for 
allow  any  debt  or  claim  on  any  evidence  that  he  thinks  "^"eea^o****^ 

sufficient.  componnd,  &c. 

(2.)  An  executor  or  administrator,  or  two  Or  more 
trustees^  acting  together,  or  a  sole  acting  trustee  where 
by  the  instrument,  if  any,  creating  the  trust  a  sole 
trustee  is  authorized  to  execute  the  trusts  and  powers 
thereof,  may,  if  and  as  he  or  they  may  think  fit,  accept 
any  composition  or  any  security,  real  or  personal,  for  any 
debt  or  for  any  property,  real  or  personal,  claimed,  and 
may  allow  any  time  for  payment  for  any  debt,  and  may 
compromise,  compound,  abandon,  submit  to  arbitration, 
or  otherwise  settle  any  debt,  account,  claim,  or  thing 
whateyer  relating  to  the  testator's  or  intestate's  estate  or 
to  the  trust,  and  for  any  of  those  purposes  may  enter 
into,  give,  execute,  and  do  such  agreements,  instruments 
of  composition  or  arrangement,  releases,  and  other  things 
as  to  him  or  them  seem  expedient,  without  being 
responsible  for  any  loss  occasioned  by  any  act  or  thing 
BO  done  by  him  or  them  in  good  faith. 

(3.)  This  section  applies  only  if  and  as  far  as  a 
contrary  intention  is  not  expressed  in  the  instrument, 
if  any,  creating  the  trust,  and  shall  have  effect  subject 
to  the  terms  of  that  instrument,  and  to  the  provisions 
therein  contained. 

(4.)  This  section  applies  to  executorships,  administra- 
torships  and  trusts  constituted  or  created  either  before 
or  after  the  commencement  of  this  Act. 

This  8.  replaces  0.  A.,  s.  37,  but  extends  to  an  administrator,  who 
was  not  within  that  s. :  Be  Clay  &  Tetley,  16  Gb.  D.  3. 

It  is  conceived  that  where  there  are  two  or  more  trustees  they  must 
all  act  together  under  this  s.,  except  in  trusts  of  a  public  character. 
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SS.  21,  22,  23.  or  where  there  is  a  special  authority  for  the  majority  to  bind  the 

minority:  see  Lewin,  11th  ed.,  p.  284;  Luke  v.  South  Kensington 

Various      jf^^^  q^    h  q^^  j)^  ^21, 125-6.    But  an  executor  can  in  a  proper 
Powers  and 
Duties  of     ^^^  compromise  a  claim  by  his  co-executor  against  the  estate  :  Be 

Trustees.     Houghton,  1904, 1  Oh.  622. 

"Compromise:"  see  West  of  England  Bank  v.  Murch,  23  Ch.  D. 

138 ;  Sneath  v.  VaUey  Gold,  Ltd.,  1893,  1  Ch.  477 ;  Mercantile  In- 
vestment Co.  V.  International  Co.  of  Mexico,  %b,,  p.  484,  n. ;  The  same 
V.  Biver  Plate  Trust  <fcc.  Co.,  1894, 1  Ch.  678 ;  Be  Trenchard,  1902, 
1  Ch.  378;  Oraham  v.  M'Cashin,  1901, 1  Jr.  R.  404,  411. 

Powewoftwo       22. — (1.)  Where  a  power  or    trust  is  given  to  or 
t'  "•!"  vested  in  two  or  more  trustees  jointly,  then,  unless  the 

contrary  is  expressed  in  the  instrument,  if  any,  creating 
the  power  or  trust,  the  same  may  be  exercised  or  per- 
formed by  the  survivor  or  survivors  of  them  for  the  time 
being. 

(2.)  This  section  applies  only  to  trusts  constituted 
after  or  created  by  instruments  coming  into  operation 
after  the  thirty-first  day  of  December  one  thousand  eight 
hundred  and  eighty-one. 

This  8.  replaces  C.  A.,  s.  38  (which  expressly  mentions  executors 
and  executorships,  as  well  as  trustees  and  trusts :  hut  see  T.  A.  s.  50, 
inf.,  for  meaning  of  *'  trust "  and  "  trustee  "  in  this  Act) ;  and  com- 
pare the  Act  21  Hen.  8,  c.  4. 
As  to  lurviror      This  s.  removes  any  difficulty  as  to  whether  one  surviving  executor 
of  executora      can  sell  under  a  devise  to  executors  to  sell  (see  Sug.  Powers,  8th  ed., 
selling.  -1^26  et  seq.) ;  but  it  does  not  affect  the  rule  that  a  bare  power  to  two  or 

more  by  name  will  not  survive :  Sug.  Powers,  8th  ed.,  128.  But  a 
power  giveu  to  trustees,  which  enables  them  to  deal  with,  or  affects 
the  trust  property,  is  prima  facie  annexed  to  the  ofiBce,  though  re- 
quiring the  exercise  of  a  wide  personal  discretion,  and  then  this  s.  and 
8. 10  (3)  or  8.  37  apply :  Be  Smith,  1904, 1  Ch.  139. 
Executor  -^^  ^  ^^  executor  who  renounces  probate,  see  20  &  21  Vict.  c.  77, 

renouncing.       g.  79,  and  Crawford  v.  Forshaw,  1891,  2  Cb.  261. 

Exoneration  of      23,  A  trustee  acting  or  paying  money  in  good  faith 
trustees  in       under  or  in  pursuance  of  any  power  of  attorney  shall  not 

respect  <►'-,- 

certain  powers  DO  liable  for  any  such  act  or  payment  by  reason  of  the 
o  attorney.     £^^^  ^^^^  ^^  ^^^  ^j^^  ^^  ^y^^  payment  or  act  the  person 

who  gave  the  power  of  attorney  was  dead  or  had  done 
some  act  to  avoid  the  power,  if  this  fact  was  not  known 
to  the  trustee  at  the  time  of  his  so  acting  or  paying. 
Provided  that  nothing  in    this  section  shall  affect 
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the  right  of  any  person  entitled  to  the  money  against    ss.  23, 24. 
the  person  to  whom  the  payment  is  made,  and  that  the     various 
person  so  entitled  shall  have  the  same  remedy  against  Powers  and 
the  person  to  whom  the  payment  is  made  as  he  would    trustees. 
have  had  against  the  trustee.  

This  8.  replaces  s.  26  of  Lord  St.  Leonard's  Act  (22  &  23  Vict, 
c.  35) :  compare  G.  A.,  s.  47. 

24.  A  trustee  shall,  without  prejudice  to  the  pro-  implied 
visions  of  the  instrument,  if  any,  creating  the  trust,  be  trustees.^  *^ 
chargeable  only  for  money  and  securities  actually 
received  by  him  notwithstanding  his  signing  any  receipt 
for  the  sake  of  conformity,  and  shall  be  answerable  and 
accountable  only  for  his  own  acts,  receipts,  neglects,  or 
defaults,  and  not  for  those  of  any  other  trustee,  nor  for 
any  banker,  broker,  or  other  person  with  whom  any  trust 
moneys,  or  securities  may  be  deposited,  nor  for  the 
insufficiency  or  deficiency  of  any  securities,  nor  for  any 
other  loss,  unless  the  same  happens  through  his  own 
wilful  default;  and  may  reimburse  himself,  or  pay  or 
discharge  out  of  the  trust  premises,  all  expenses  incurred 
in  or  about  the  execution  of  his  trusts  or  powers. 

This  8.  replaces  s.  31  of  Lord  St.  LeoDard's  Act  (22  &  23  Vict. 
0.  35) :  see  LewiD,  11th  ed.,  289-303 ;  and  Be  Brier,  26  Gh.  D.  238 
(with  Lord  Selborne's  remarks,  at  p.  243,  as  to  the  effect  of  the 
enactment). 

As  to  the  employment  of  agents,  see  Speight  v.  Oaunt,  9  A.  C,  1.     Agents. 

*'  Own  .  .  .  neglects  or  defaults :  *'  see  Bobinson  v.  Harbin ,  1896,  2  Default. 
Ch.  415  (money  deposited,  for  future  investment,  with  an  outside 
broker) ;  Wynne  ▼.  Tempest,  W.  N.,  1897,  43  (trust  money  left  by 
trustee  in  the  hands  of  his  co-trustee);  Be  Second  East  Dvlwich  <&c. 
Bldg,  Society,  68  L.  J.  Ob.  196  (aeglect  by  trustee  enabling  breach  by 
co-trustee) ;  WyTnan  v,  Paterson,  1900,  A.  0.  271  (trust  money  left, 
pending  investment,  with  a  solicitor). 

'*  Beimbursement : "  each  trustee  has  a  separate  right  to  be  in-  Indemnity, 
demnified,  which  is  not  affected  by  a  co-trustee  being  in  default  to  the 
estate,  unless  the  first  trustee  is  responsible  for  the  other's  default : 
Be  Frith,  1902, 1  Oh.  342,  346. 

Expenses  properly  incurred  for  the  benefit  of  the  whole  estate  are  Expenses, 
payable  out  of  capital ;  see  Be  Bennett,  1896, 1  Ch.  778.    Aa  to  pay- 
ment of  statute-barred  items  in  a  bill  of  costs,  see  Budgett  v.  B»,  1895, 
1  Ch.  202. 
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SS.  24, 25. 

Yabious 

Powers  and 

I>UTi£8  or 

Trustees. 

CoBti. 

Powers  of 
THE  Court. 


Power  of  the 
Court  to 
appoint  new 
trustee!. 


No  existing 
trustee. 

Bankrupt  or 
felon  trustee. 


Unmarried 
woman. 

Corporation. 

Diminution  in 
number. 


A  voluntary  school  rate  was  allowed  1q  trustees'  accounts  in  Eow  r. 
WitUerUm,  W.  N.,  1902,  230. 

As  to  the  costs  of  the  appointment  of  new  trustees,  and  the  retire- 
ment of  a  trustee,  see  notes  to  s.  10. 


Pabt  III. — ^Powers  of  the  Coubt. 

Appointment  of  New  Trustees  and  Vesting  Orders, 

26. — (1.)  The  High  Court  may,  whenever  it  is  expedient 
to  appoint  a  new  trustee  or  new  trustees,  and  it  is  found 
inexpedient,  difficult,  or  impracticable  so  to  do  without 
the  assistance  of  the  Court,  make  an  order  for  the  appoint- 
ment of  a  new  trustee  or  new  trustees  either  in  substitu- 
tion  for  or  in  addition  to  any  existing  trustee  or  trustees, 
or  although  there  is  no  existing  trustee.  In  particular 
and  without  prejudice  to  the  generality  of  the  foregoing 
provision,  the  Court  may  make  an  order  for  the  appoint- 
ment of  a  new  trustee  in  substitution  for  a  trustee  who  is 
convicted  of  felony,  or  is  a  bankrupt 

This  subs,  replaces  T.  A.,  1850,  s.  32 ;  T.  A.,  1852,  ss.  8,  9 ;  s.  332 
of  the  Irish  Bankrupt  and  Insolvent  Act,  1857;  and  s.  147  of  the 
Bankruptcy  Act,  1883  (English). 

As  a  general  rule,  the  Court  will  not  make  an  order  under  this  s. 
where  there  is  a  person  able  and  willing  to  appoint  out  of  Court :  Be 
Bigffinbottom,  1892,  3  Ch.  132. 

See  Be  Smirthwaite,  11  Eq.  251 ;  Be  Dixon,  12  ih.  214 ;  Be  GUlett, 
25  W.  B.  23 ;  Be  Mwn-e,  21  Ch.  D.  778. 

See,  as  to  the  principle  on  which  the  discretionary  power  of  the 
Court  to  remove  a  bankrupt  or  felon  trustee  will  be  exercised.  Be 
Adams,  12  Ch.  D.  634 ;  Be  Barker,  1  i6.  43 ;  Be  Beits,  41  Sol.  J.  209 ; 
Be  Dawson,  W.  N.,  1899, 134. 

For  case  where  trustee  was  physically  infirm,  see  Be  Weston,  W.  N., 
1898, 151 ;  43  Sol.  J.  29 ;  and  where  the  trustee  was  a  lunatic  hot  so 
found,  see  Be  M,,  1899, 1  Cb.  79. 

As  to  the  priociples  which  guide  the  Court  in  the  choice  of  a  trustee, 
see  Be  Tempest,  L.  B.  1  Ch.  485 ;  Be  Earl  of  Stamford,  1896, 1  Ch. 
288 ;  and  see  Lewin,  11th  ed.,  823. 

An  unmarried  woman  may  be  appointed:  Be  Dickinson,  W.  N., 
1902, 104;  also  a  corporation  :  Be  Thompson,  1905, 1  Ch.  229. 

As  to  appointment  of  trustees  out  of  the  jurisdiction,  see  Be  Free- 
man, 37  Ch.  D.  148 ;  Be  Simpson,  1897, 1  Ch.  256. 

As  to  the  practice  of  the  Court  in  keeping  up  the  full  original 
number  of  the  trustees,  see  Be  Gardiner,  33  Ch.  D.  590 ;  Be  Fowler^ 
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W.  N.,  1886, 183 ;  Be  Price,  W.  N.,  1894, 169 ;  Oddy  v.  HardooitU,     SS.  25,  26. 

39  Sol.  J.  134 ;  and  compare  Be  Leon,  1892, 1  Ch.  348  ;  Be  Lees,  1896,         

2  Ch.  508.    The  Court  can  in  an  administration  action,  but  not  under    ^J^jy^' 

this  8.,  discharge  a  trustee  without  appointing  a  new  trustee  in  his         

place :  Re  Chetwynd,  1902, 1  Ch.  692. 

The  Court  can  appoint  separate  sets  of  trustees:  Be  Paine,  28  Cb.  Separate 
D.  725 ;  Be  HetheringUm,  34  %b.  211 ;  Be  Moss,  37  %b.  513.  trastees. 

As  to  applications  to  the  Court  under  this  Act,  see  B.  S.  C,  0.  54  & ;  Practice. 
0.  65,  r.  13  a. 

As  to  dispensing  with  service  on  beneficiaries  on  an  application  for 
appointment  of  new  trustees,  see  Practice  Note,  W.  N.,  1901,  85. 

For  forms  of  orders  imder  this  s.,  see  Seton,  6th  ed.,  1210  et  seq* 

(2.)  An  order  under  this  section,  and  any  consequential 
vesting  order  or  conveyance,  shall  not  operate  further  or 
otherwise  as  a  discharge  to  any  former  or  continuing 
trustee  than  an  appointment  of  new  trustees  under  any 
power  for  that  purpose  contained  in  any  instrument  would 
have  operated. 

This  subs,  replaces  T.  A.,  1850,  s.  36. 

(3.)  Nothing  in  this  section  shall  give  power  to  appoint 
an  executor  or  administrator. 

See  now,  Judicial  Trustees  Act,  1896,  b.  1  (1)  (2)  ;  and  Be  Batdiff, 
1898,  2  Ch.  352. 

Subs.  (3)  is  new.  As  to  whether  the  Court  had  power  under  the 
T.  A.,  1850,  to  appoint  a  new  executor,  or  a  trustee  in  place  of  an 
executor-trustee,  whose  duties  as  executor  were  still  unperformed,  see 
Be  Moore,  21  Ch.  D.  778 ;  Be  WUley,  W.  N.,  1890,  1 ;  Eaton  v. 
Dainesy  W.  N.,  1894,  32. 

26.  In  any  of  the  following  cases,  namely : —  Veeting  orders 

(i.)  Where  the  High  Court  appoints  or  has  appointed  "  ^  **°^' 
a  new  trustee;  and 

See  T.  A.,  1850,  s.  34 ;  T.  A.,  1852,  s.  8 ;  Bankruptcy  Act,  1883,  Lunatic  not  to 
8. 147.    But  the  Court  has  refused  to  make  a  vesting  order  on  the  fo^i^d. 
appointment  of  a  trustee  in  the  place  of  a  lunatic  not  so  found: 
Be  M.,  1899, 1  Ch.  79. 

The  Court  will  not  re-appoiut  a  trustee  in  order  to  make  a  vesting  Re-appoint- 

order :  Be  Dewhirst,  33  Ch.  D.  416.  ment  of 

trustee. 

(ii.)  Where  a  trustee  entitled  to  or  possessed  of  any 
land,  or  entitled  to  a  contingent  right  therein, 
either  solely  or  jointly  with  any  other  person, — 
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S.  26. 

Powers  of 
the  goubt. 


Mortgagor  a 
tnutee. 


Heir  of 
mortgagee. 


Dissolred 
oompanj. 


EsUtestail 


(a)  is  an  infant,  or 

(b)  is  out  of  the  jurisdiction  of  the  High 

Court,  or 

(c)  cannot  be  found ;'  and 

See  T.  A.,  1850,  ss.  7-12. 

A  mortgagor  of  copyhold?,  who  has  coyenanted  to  surrender,  or  of 
freeholds  by  deposit  of  deeds  and  memorandum  of  charge,  is  a  trustee 
within  this  subs. ;  see  Be  Crowe,  13  £q.  26 ;  Be  2>.  Jones  &  Co,, 
W.  N.,  1888,  217;  Be  Bichard  Milh  &  Co.,  Ltd,,  W.  N.,  1905,  36. 
And  the  heir  of  a  deceased  mortgagee  of  copyholds  is  a  trustee  for 
the  personal  representatives  :  Be  Skitter,  4  W.  R.  791 ;  Be  Franklyn, 
W.  N.,  1888,  217.  As  to  the  heir  of  a  deceased  vendor,  see  Be 
Cuming,  5  Ch.  72 ;  Be  Beaufort,  W.  N.,  1898, 148 ;  and  see  n.  to 
C.  A.,  8.  4. 

Whether  (c)  applies  to  a  company  which  has  been  automatically 
dissolved,  see  Be  QeneraX  d:c.  Corporation,  Ltd.,  1904, 1  Ch.  147 ;  Be 
Bichard  Mills  d:  Co.,  Ltd.,  sup. ;  and  contrh  Be  Taylor,  1904,  2  Ch. 
737. 

As  to  estates  tail,  see  note  on  s.  32,  inf. 

(iii.)  Where  it  is  uncertain  who  was  the  survivor  of 
two  or  more  trustees  jointly  entitled  to  or 
possessed  of  any  land ;  and 

See  T.  A..  1850,  s.  13. 

(iy.)  Where,  as  to  the  last  trustee  known  to  have  been 
entitled  to  or  possessed  of  any  land,  it  is 
uncertain  whether  he  is  living  or  dead ;  and 

See  T.  A.,  1850,  s.  14. 

(v.)  Where  there  is  no  heir  or  personal  representative 
to  a  trustee  who  was  entitled  to  or  possessed  of 
land  and  has  died  intestate  as  to  that  land,  or 
where  it  is  uncertain  who  is  the  heir  or  personal 
representative  or  devisee  of  a  trustee  who  was 
entitled  to  or  possessed  of  land  and  is  dead; 
and 

See  T.  A.,  1850,  s.  15 ;  C.  A.,  s.  30 ;  Be  Pilling,  26  Ch.  D.  432 ; 
Seton,  6th  ed.,  1235;  Be  Williams,  36  ib.  231 ;  and  for  meaning  of 
"  devisee,"  see  s.  50,  inf. 

(vi.)  Where  a  trustee  jointly  or  solely  entitled  to  or 
possessed  of  any  land,  or  entitled  to  a  contin- 
gent right  therein,  has  been  required,  by  or  on 
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behalf  of  a  person  entitled  to  require  a  convey-       S.  26. 
ance  of  the  land  or  a  release  of  the  right,  to   pqwebTof 
convey  the  land  or  to  release  the  right,  and  ™b  Court. 
lias  wilfully  refused  or  neglected  to  convey  the 
land  or  release  the  right  for  twenty-eight  days 
after  the  date  of  the  requirement ; 

See  T.  A.,  1862,  s.  2  ;  and  as  to  the  extent  of  operation  of  that  8., 
and  what  is  wilful  refusal  and  neglect,  see  He  Mills,  37  Gb.  D.  312 ; 
40 1&.  14 ;  and  compare  Be  Knox,  1895,  2  Gh.  483^-a  case  on  s.  35 
(ii.)  (d).    Also  compere  Judicature  Act,  1884,  s.  14. 

A  petition  for  an  order  under  this  subs,  should  not  be  presented 
before  the  twenty-eight  days  have  run  out :  see  Be  Knox,  1895, 1  Gh. 
538. 

A  mortgagor  may  bo  within  this  subs. :  Be  Crowe,  13  Eq.  26.  Mortgagor. 

the  fiigh  Court  may  make  an  order  (in  this  Act  called 
a  vesting  order)  vesting  the  land  in  any  such  person  in 
any  such  manner  and  for  any  such  estate  as  the  Court 
may  direct,  or  releasing  or  disposing  of  the  contingent 
right  to  such  person  as  the  Court  may  direct. 

'   A  person  absolutely  entitled  can  obtain  an  order  vesting  the  land  in  **  Any  such 
himself :  Be  Godfrey,  23  Gh.  D.  205,  person." 

Provided  that — 

(a)  Where  the  order  is  consequential  on  the  appoint- 
ment of  a  new  trustee  the  land  shall  be  vested 
for  such  estate  as  the  Court  may  direct  in  the 
persons  who  on  the  appointment  are  the  trustees ; 
and 

See  T.  A.,  1850,  s.  34  ;  T.  A.,  1852,  s.  8. 

(J>)  Where  the  order  relates  to  a  trustee  entitled 
jointly  with  another  person,  and  such  trustee  is 
out  of  the  jurisdiction  of  the  High  Court  or 
cannot  be  found,  the  land  or  right  shall  be 
vested  in  such  other  person,  either  alone  or 
with  some  other  person. 

See  T.  A.,  1850,  s.  10.  It  was  decided  on  that  s.  that  a  vesting 
order  thereunder  did  noi  sever  the  joint  tenancy :  Smith  y.  S.,  3 
Drew,  72 ;  Be  Marquis  of  Bute,  John.  16  (Be  Pearson,  5  Gh.  D.  982, 
was  a  case  on  T.  A.,  1850,  s.  3,  as  to  the  jurisdiction  in  Lunacy,  and 
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SS.  26,  27,  28,  seems  to  have  been  decided  **|)er  incuriam"  :  see  Be  Vicat,  33  Ch.  D. 

^^-  103 ;  8. 3  is  worded  much  the  same  as  s.  10,  and  the  cases  on  p.  10  are 

Powers  of    ^^^  mentioned  in  Be  Pearson)  ;  and  it  is  submitted,  that  haying  regard 

THE  CouBT.   to  the  wording  of  this  s.,  and  of  s.  32,  tn/.,  no  such  question  arises 

under  this  Act 

**  With  some         The  Court  will  not  insist  on  "  some  other  person  "  being  brought 
other  person,     j^^  though  the  result  be  a  diminution  in  the  number  of  trustees :  see 
Be  Price,  W.  N^  1894, 169 ;  Oddy  v.  Eardcastle,  39  Sol.  J.  134 ;  Be 
Lees,  1896,  2  Ch.  508 ;  Be  Fitzherbert,  W.  N.,  1898,  58  (8). 

For  forms  of  orders  under  this  s.,  see  Seton,  6th  ed.,  1210  et  seq, ; 
1228  et  seq. 


Orders  as  to 
contingent 
rights  of 
unborn 
persons. 


27<  Where  any  land  is  subject  to  a  contingent  right 
in  an  unborn  person  or  class  of  unborn  persons  who,  on 
coming  into  existence  would,  in  respect  thereof,  become 
entitled  to  or  possessed  of  the  land  on  any  trust,  the 
High  Court  may  make  an  order  releasing  the  land  from 
the  contingent  right,  or  may  make  an  order  Testing  in 
any  person  the  estate  to  or  of  which  the  unborn  person 
or  class  of  unborn  persons  would,  on  coming  into 
existence,  be  entitled  or  possessed  in  the  land. 

See  T.  A.,  1850,  s.  16.  For  forms  of  orders,  see  Seton,  6th  ed., 
1229. 

*'  Unborn  persons" :  see  note  to  a.  31,  in/. 

Vesting  order  28.  Where  any  person  entitled  to  or  possessed  of 
I^n^ve^nw  by  '^n^*  ^'  entitled  to  a  contingent  right  in  land,  by  way 
infant  of  Security  for  money,  is  an  infant,  the  High  Court  may 

mortgagee.      jj^^]g^Q  ^Ji  Order  Vesting  or  releasing  or  disposing  of  the 

land  or  right  in  like  manner  as  in  the  case  of  an  infant 
trustee. 

See  T.  A.,  1860,  ss.  7,  8. 
Mortgagee  of        For  an  order  vesting  in  the  executors  of  a  mortgagee  of  copyholds 
copyholds.         ^^^  estate  of  his  infant  customary  heir,  see  Be  Franklyn,  W.  N., 
1888,  217 ;  Seton,  6th  ed.,  1235,  and  see  the  forms  on  p.  1230. 


Vesting  order 
in  place  of 
conveyance  by 
heir,  or  derisee 
of  heir,  Ac,  or 
personal 
representative 
of  mortgagee. 


29.  Where  a  mortgagee  of  land  has  died  without 
having  entered  into  the  possession  or  into  the  receipt  of 
the  rents  and  profits  thereof,  and  the  money  due  in 
respect  of  the  mortgage  has  been  paid  to  a  person  en- 
titled to  receive  the  same,  or  that  last-mentioned  person 
consents  to  any  order  for  the  reconveyance  of  the  land, 
then  the  High  Court  may  make  an  order  vesting  the  land 
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in  such  person  or  persons  in  such  manner  and  for  such       s.  29. 

estate  as  the  Court  may  direct  in  any  of  the  following  Pon^^oif 

cases,  namely, —  the  Court. 

(a)  Where  an  heir  or  personal  representative  or  devisee 

of  the  mortgagee  is  out  of  the  jurisdiction  of  the 
High  Court  or  cannot  be  found ;  and 

(b)  Where  an  heir  or  personal  representative  or  devisee 

of  the  mortgagee  on  demand  made  by  or  on 
behalf  of  a  person  entitled  to  require  a  convey- 
ance of  the  land  has  stated  in  writing  that  he 
will  not  convey  the  same  or  does  not  convey 
the  same  for  the  space  of  twenty-eight  days 
next  after  a  proper  deed  for  conveyiug  the  land 
has  been  tendered  to  him  by  or  on  behalf  of  the 
person  so  entitled ;  and 
(e)  Where  it  is  uncertain  which  of  several  devisees  of 
the  mortgagee  was  the  survivor ;  and 

(d)  Where  it  is  uncertain  as  to  the  survivor  of  several 

devisees  of  the  mortgagee  or  as  to  the  heir  or 
personal  representative  of  the  mortgagee  whether 
he  is  living  or  dead ;  and 

(e)  Where  there  is  no  heir  or  personal  representative 

to  a  mortgagee  who  has  died  intestate  as  to 
the  land,  or  where  the  mortgagee  has  died  and 
it  is  uncertain  who  is  his  heir  or  personal  repre- 
sentative or  devisee. 

This  s.  replaces  T.  A.,  1850,  s.  19. 

*'  Reconveyance "  :  this  has  been  held  to  include  a  transfer  by  the 
heirs  of  a  mortgagee  to  his  executors  :  Be  Boden,  1  D.  M.  &  G.  57 ;  9 
Ha.  820 ;  Be  Lea,  6  W.  R.  482 ;  but  qu,  whether  in  these  cases  the 
order  could  not  have  been  made  under  s.  7  or  s.  9  of  the  T.  A.  1850 
(s.  26  of  this  Act) ;  see  Be  Skitter^  4  W.  R.  791 ;  Be  Franklyn, 
W.  N.,  1888,  217,  without  putting  a  forced  meaning  on  the  word 
"  reconveyance." 

The  conditions  made  necessary  by  subs.  (6)  are  stricter  than  those  Mortgagee's 
required  by  s.  26  (vi.),  to  enable  a  vesting  order  to  be  made  on  a  '®^"**'- 
trustees  refusal.    The  mortgagee's  refusal  must  have  been  in  writing 
or  a  proper  conveyance  must  have  been  tendered  him  :  see  Bowley  v. 
AdatM,  14  Beav.  130. 

Subs,  (c)  is  not  extended  to  the  case  of  imcertainty  as  to  which  was  Survivor  of 
the  survivor  of  several  personal  representatives ;  the  fact  is  immaterial.  <l«vi>«es. 
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Powers  of 
the  coubt. 


Vesting  order 
couseqaential 
oa  jadgment 
for  sale  or 
mortgage  of 
land. 


SS.  29, 30, 81.  The  estate  passes  lo  the  personal  representatives  for  the  time  being, 
except  in  the  case  of  copyholds  :  see  C.  A.,  s.  80. 

Subs,  (e)  applies,  pending  litigation  in  the  Probate  Division  as  to  a 
will  appointing  executors  of  a  sunriving  mortgagee :  see  Be  Cook^  1895, 
1  Ch.  700. 

For  form  of  order,  see  SetoD,  6th  ed.,  1234. 

30.  Where  any  Court  gives  a  judgment  or  makes  an 
order  directing  the  sale  or  mortgage  of  any  land,  every 
person  who  is  entitled  to  or  possessed  of  the  land,  or 
entitled  to  a  contingent  right  therein  as  heir,  or  under 
the  will  of  a  deceased  person  for  payment  of  whose  debts  the 
judgvfient  was  given  or  order  made,  and  is  a  party  to  the 
action  or  proceeding  in  which  the  judgment  or  order  is 
given  or  made  or  is  otherwise  bound  by  the  judgment 
or  order,  shall  be  deemed  to  be  so  entitled  or  possessed, 
as  the  case  may  be,  as  a  trustee  within  the  meaning  of 
this  Act ;  and  the  High  Court  may,  if  it  thinks  expedient, 
make  an  order  vesting  the  land  or  any  part  thereof  for 
such  estate  as  that  Court  thinks  fit  in  the  purchaser  or 
mortgagee  or  in  any  other  person. 

The  words  in  italics  are  repealed  by  T.  A.,  1894,  s.  1.  But  for  the 
repeal  the  s.  might  be  held  to  be  limited  to  the  case  of  a  sale  or  mort- 
gage for  debts :  see  Weston  v.  FUeVf  5  De  G.  &  Sm.  608.  With  the 
repeal,  it  replaces  T.  A.,  1850,  s.  29,  as  extended  .by  T.  A.,  1852,  s.  1 
(see  Beckett  v.  Sutton,  19  Cb.  D.  646,  for  the  extent  of  the  latter  s.)» 
and  extends  the  powers  of  those  es.  to  vesting  orders  on  mortgages, 
which,  though  made  under  them  in  practice,  were  not  in  terms 
authorized. 

The  powers  of  this  s.  extend  to  sales  under  s.  5  of  the  Intestates 
Estates  Act,  1884  :  see  the  Interpretation  Act,  1889,  s.  38  (1). 

This  s.  as  well  as  the  next  s.  applies  to  the  case  of  a  sale  in  lieu  of 
partition :  Beckett  v.  Sutton,  sup. 

Where  a  lunatic's  estate  has  been  sold  by  the  Court,  an  order  can  be 
made  under  this  s. :  Herring  v.  Clark,  4  Cb.  167 ;  Be  Stamper,  46  L. 
T.  372. 

As  to  binding  persons  not  parties  to  proceedina:s,  see  May  v.  Newton, 
34  Ch.  D.  347;  Jones  v.  Bamett,  1900, 1  Ch.  370. 

As  to  the  order  being  conclusive  in  favour  of  a  purchaser,  see  C.  A., 

s.  70. 
For  forms  of  orders,  see  Setoo,  6th  ed.,  1261  et  seq. 

3L  Where  a  judgment  is  given  for  the  specific  per- 
formance of  a  contract  concerning  any  land,  or  for  thd 
partition,  or  sale  in  lieu  of  partition,  or  exchftnge,  of  any 


Sale  in  liea  of 
partition. 

Lunatic. 


*'  Bound  bf 
judgment.** 


Vesting  order 
consequential 
on  judgment 
for  specific 
performance, 
fto. 


THE  TBUSTEK    ACT,   1893.  257 

land,  or  generally  where  any  judgment  is  given  for  the    ss.  si,  33. 

conveyance  of  any  land  either  in  cases  arising  out  of  the   powers  o7 

doctrine  of  election  or  otherwise,  the  High  Court  may  thb  Coubt. 

declare  that  any  of  the  parties  to  the  action  are  trustees 

of  the  land  or  any  part  thereof  within  the  meaning  of  this 

Act,  or  may  declare  that  the  interests  of  unborn  persons 

who  might  claim  under  any  party  to  the  action,  or  under 

the  will  or  voluntary  settlement  of  any  person  deceased 

who  was  during  his  lifetime  a  party  to  the  contract  or 

transactions  concerning  which  the  judgment  is  given,  are 

the  interests  of  persons  who,  on  coming  into  existence, 

would  be  trustees  within  the  meaning  of  this  Act,  and 

thereupon  the  High  Court  may  make  a  vesting  order 

relating  to  the  rights  of  those  persons,  bom  and  unborn, 

as  if  they  had  been  trustees. 

This  s.  replaces  T.  A.,  1850,  s.  30,  and  b.  7  of  the  Partition  Act, 
1868;  and  compare  Judicature  Act,  1881,  s.  14. 

For  the  form  of  order  where  an  infant  is  defendant  in  a  foreoloflure  infant  mort- 
action,  see  Mdlcr  v.  Forter,  26  Ch.  D.  158 — a  case  which  goes  into  gagor  in  fore- 
the  question  when  an  infant  will  be  given  a  day  to  show  cause,  and  ^*®**^"  action, 
when  not.    Many  of  the  forms  of  orders  (see  Seton,  6th  ed.,  1201  et  seq,) 
under  this  s.  are  in  terms  prospective, — ^and  see  Bowra  v.  Wright^  4 
De  G.  &  Sm.  265;  but  see,  as  to  this,  Mdlor  y.  Porter,  sup.;  Be 
Bolton,  W.  N.,  1888,  243 ;  Be  8hortndge,  1895, 1  Ch.  278,  285. 

It  would  seem  that  there  must  be  an  order  for  conveyance  to  bring 
a  case  within  this  s.:  see  Weston  v.  Filer,  5  De  G-.  &  Sm.  608; 
Mdlor  V.  Porter,  mp. 

The  heir  of  a  living  person  is  an  ''unborn  person"  within  this  s. :  "  Unborn 
Bamett  v.  Moxon,  20  Eq.  182.  persons." 

For  a  case  of  election,  see  Be  Montagu,  1896, 1  Ch.  549 ;  Seton,  6th 
ed.,  1270. 

32t  A  Testing  order  under  any  of  the  foregoing  pro-  Effect  of 
visions  shall  in  the  ease  of  a  vesting  order  consequential  ^••^*°8:  order. 
on  the  appointment  of  a  new  trustee,  have  the  same 
effect  as  if  the  persons  who  before  the  appointment  were 
the  trustees  (if  any)  had  duly  executed  all  proper  con- 
veyances of  the  land  for  such  estate  as  the  High  Court 
directs,  or  if  there  is  no  such  person,  or  no  such  person 
of  full  capacity,  then  as  if  such  person  had  existed  and 
been  of  full  capacity  and  had  duly  executed  all  proper 
conveyances  of  the  land  for  such  estate  as  the  Court 

s 
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ss.  82, 33, 34.  directs,  and  shall  in  every  other  case  have  the  same 
PowerTof  ®ff^^  ^8  if  ^^®  trustee  or  other  person  or  description  or 
THE  CouBT.  class  of  persons  to  whose  rights  or  supposed  rights  the 
said  provisions  respectively  relate  had  been  an  ascertained 
and  existing  person  of  full  capacity,  and  had  executed 
a  conveyance  or  release  to  the  effect  intended  by  the 
order. 


"  Convej-  This  8.  combines  several  enactmentB  in  the  separate  ss.  of  the  T.  A., 

"^^'  1850,  and  the  T.  A.,  1852, enabling  vesting  orders  to  be  made.    It  must 

be  read  with  the  definition,  in  s.  50,  in/,,  of  the  words  **  convey  '*  and 
«  conveyance."    And  see  Be  if.,  1899,  1  Ch.  at  p.  84 

Estates  tail.  As  to  estates  tail,  see  Be  Montagu^  cited  on  s.  32. 

Severance  of         As  to  a  vesting  order  for  the  estate  of  one  joint  tenant  working  no 

joint  tenancy,  severance  of  the  joint  tenancy,  see  note  on  s.  26  (5),  above. 

Kegistration         As  to  registration  of  vesting  orders  in  Middlesex,  see  Be  Calcott  & 

in  Middlesex,    ^^i^^  i898,  2  Ch.  460,  464,  468. 

Power  to  33.  In  all  cases  where  a  vesting  order  can  be  made 

to^'^nve?!™*"  ^^^^  *^y  ^^  *^®  foregoing  provisions,  the  High  Court 
may,  if  it  is  more  convenient,  appoint  a  person  to  convey 
the  land  or  release  the  contingent  right,  and  a  conveyance 
or  release  by  that  person  in  conformity  with  the  order 
shall  have  the  same  effect  as  an  order  under  the 
appropriate  provision. 

"To  convey":  see  s.  50,  inf. 

This  s.  replaces  T.  A.,  1860,  s.  20 :  and  see  Judicature  Act,  1884, 

8.14. 

Covenants  for       '^^^  person  appointed  to  convey  will  give  the  statutory  covenant 
title.  for  title  implied  by  C.  A.,  s.  7  (I)  (F),  but  can  give  no  covenant  for 

title  on  the  part  of  the  person  for  whom  he  conveys:   Ootuper  v. 

Earmer,  57  L.  J.  Gb.  460;  compare  Be  Bay,  1896, 1  Ch.  468— a  case 

under  the  wider  words  of  s.  124  of  the  Lunacy  Act,  1890. 

For  forms  of  orders,  see  Seton,  6th  ed.,  1236, 1261  et  eeq. ;  Beale  v. 

Bragg,  1902, 1  Ir.  R.  99. 

Eftectof  34. — (1.)  Where  an  order  vesting  copyhold  land  in 

aTto'wpyhoW.  ^'^y  P^^son  is  made  under  this  Act  with  the  consent 
of  the  lord  or  lady  of  the  manor,  the  land  shall  vest 
accordingly  without  surrender  or  admittance. 

(2.)  Where  an  order  is  made  under  this  Act  appointing 
any  person  to  convey  any  copyhold  land,  that  person 
shall  execute  and  do  all  assurances  and  things  for  com- 
pleting the  assurance  of  the  land ;  and  the  lord  and  lady 
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of  the  manor  and  every  other  person  shall,  subject  to    ss.  34, 86. 

the  customs  of  the  manor  and  the  usual  payments,  be        

bound  to  make  admittance  to  the  land  and  to  do  all  the  CoaBx. 
other  acts  for  completing  the  assurance  thereof,  as  if  the 
persons  in  whose  place  an  appointment  is  made  were 
free  from  disability  and  had  executed  and  done  those 
assurances  and  things. 

This  s.  replaces  T.  A.,  1850,  s.  28. 

See,  on  the  s.,  Seton,  6th  ed.,  1236,  1237,  1251;  and  Briatow  v. 
Booth,  L.  R.  5  C.  P.  80. 

The  8.  does  not  apply  only  to  cases  where  the  persons  in  whose  «  pree  from 
place  the  appointment  was  made  were  under  disability :  see  Beckett  ▼.  dlBabilitj." 
Sutton,  19  Gh.  D.  646. 

Fines  and  fees  payable  on  the  admission  of  new  trustees  to  settled 
copyholds  must  be  borne  by  the  tenant  for  life  and  the  remundermen 
in  proportion  to  the  value  of  their  respective  interests :  Be  Bullock^s 
S.  K,  91  L.  T.  651 ;  Seton,  6th  ed.,  1775. 

35. — (1.)  In  any  of  the  following  cases,  namely : — 
(i.)  Where  the  High  Court  appoints  or  has  appointed  Vesting  orden 
a  new  trustee;  and  TJ'^i. 

Compare  T.  A.,  1860,  s.  35 ;  T.  A.,  1852,  s.  6 ;  see  also  n.  to  s.  26.    '®**°'*-  • 

(ii.)  Where  a  trustee  entitled  alone  or  jointly  with 
another  person  to  stock  or  to  a  chose  in  action — 

For  the  meaning  of  **  stock,*'  see  s.  50,  in/,  «<  stock." 

Choses  in  action  can  be  passed  by  a  vesting  declaration  under  8. 12,  u  chose  in 

above.  action." 

This  subs,  applies  to  two  or  more  joint  trustees,  both  or  all  infants,  *<  Alone." 

&c. :  see  Be  Hyatt,  21  Gh.  D.  846. 

(a)  is  an  infant,  or 

Compare  T.  A.,  1852,  s.  3. 

As  to  the  power  of  the  Court,  where  an  infant  is  beneficially  entitled  Infsnt- 
to  stock  to  declare  him  a  trustee,  see  Be  Harwood,  20  Ch.  D.  536 ;  Be  benefidary. 
Findlay,  32  ib,  221,  641 ;  Be  Bamett,  W.  N.,  1889,  216 ;  and  tf.  Be 
Kemp,  W.  N.,  1888, 138. 

(b)  is  out  of  the  jurisdiction  of  the  High  Court,  or  ^ 
(e)  cannot  be  found ;  or 

For  cases  (6)  (c),  compare  T.  A.,  1850,  ss.  22, 25 ;  and  see  n.  to  s.  26. 

(d)  neglects  or  refuses  to  transfer  stock  or  receive 
the  diyidends  or  income  thereof,  or  to  sue  for 

s2 
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s.  35.  or  recover  a  chose  in  action,  according  to  the 

•  PowsBs  OF  direction  of  the  person  absolutely  entitled 

THE  CopBT.  thereto  for  twenty-eight  days  next  after  a 

request  in  writing  has  been  made  to  him 
by  the  person  so  entitled,  or 

Compare  T.  A.,  1850,  88.  23,  24,  25. 
Penon  abso-         l^'ew  trustees  are  persons  absolutely  entitled  within  this  subs. : 
lately  enUtlcd.  ^  ^  Bwsdl,  1  Sim.  N.  S.,  404 ;  Be  Baxter,  2  Sm.  &  G.  App.  v. ;  Be 
JEUiSf  24  Beav.  426. 

A  petition  for  an  order  under  this  subs,  should  not  be  presented 
before  the  twenty-eight  days  have  run  out :  see  Be  Knox,  1895, 1  Ch. 
638 ;  and  see  S.  C,  on  Appeal,  1895,  2  Cb.  483. 

(e)  neglects  or  refuses  to  transfer  stock  or  receive 
the  dividends  or  income  thereof,  or  to  sue  for 
or  recover  a  chose  in  action  for  twenty-eight 
days  next  after  an  order  of  the  High  Court 
for  that  purpose  has  been  served  on  him ;  or 

Compare  T.  A.,  1852,  ss.  4,  5. 

(iii.)  Where  it  is  uncertain  whether  a  trustee  entitled 
alone  or  jointly  with  another  person  to  stock 
or  to  a  chose  in  action  is  alive  or  dead, 

Compare  T.  A.,  1850,  ss.  22,  25. 

the  High  Court  may  make  an  order  vesting  the  right  to 
transfer  or  call  for  a  transfer  of  stock,  or  to  receive  the 
dividends  or  income  thereof,  or  to  sue  for  or  recover  a 
chose  in  action,  in  any  such  person  as  the  Court  may 
appoint : 

This  s.  is  no  help  where  a  surviving  trustee  has  died,  leaving  no 
personal  representative,  and  new  trustees  have  been  appointed  out  of 
Court :  Be  Cane^  1895, 1  Ir.  Rep.  172 ;  and  see  Be  Ellis,  24  Beav.  426. 

Provided  that — 

(a)  TV  here  the  order  is  consequential  on  the  appoint- 
ment by  the  Court  of  a  new  trustee,  the  right 
shall  be  vested  in  the  persons  who,  on  the  appointv 
ment,  are  the  trustees ;  and 

Compare  T.  A.,  1850,  s.  35, 
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(5)  Where  the  person  whose  right  is  dealt  with  by  the       s.  35. 
order  was  entitled  jointly  with  another  person,   powers  of 
the  right  shall  be  vested  in  that  last-mentioned  the  coubt. 
person  either  alone  or  jointly  with  any  other 
peison  whom  the  Gonrt  may  appoint. 

Compare  T.  A.,  1850,  bs.  22,  24 ;  T.  A.,  1852,  8.  3 ;  and  see  i7e 
Frice^  W.  N.,  1894, 169 ;  and  note  on  a.  26  (5),  above. 

Compare  with  s.  26  (b)  and  this  subs.  ss.  135,  136  of  the  Lunacy  VestiDg  Orden 
Act,  1890,  of  which  s.  135  is  in  terms  wider  than  either  provision  of  in  Lanacj. 
this  Act.  It  would  seem  that  where  there  has  been  an  appointment, 
out  of  Court,  of  two  new  trustees,  in  place  of  a  lunatic  and  another, 
the  Court  in  Lunacy  cannot,  under  s.  136,  vest  stock,  direct,  in  the 
new  trustees,  but  is  bound  to  bring  in  the  non-lunatic  ex-trustee  on  the 
way ;  and  it  is  believed  that  that  Court  acts  on  this  view :  but  see 
Be  Cutler,  39  Sol.  J.  484 ;  and  compare  Re  M.,  1899, 1  Ch.  79. 

(2.)  In  all  cases  where  a  vesting  order  can  be  made 
under  this  section,  the  Court  may,  if  it  is  more  convenient, 
appoint  some  proper  person  to  make  or  join  in  making 
the  transfer. 

Compare  T.  A.,  1860,  s.  20 ;  Lunacy  Act,  1890,  ss.  136  (1):(4),  137 ; 
Be  C.  M.  G.,  1898,  2  Ch.  324. 

(3.)  The  person  in  whom  the  right  to  transfer  or  call 
for  the  transfer  of  any  stock  is  vested  by  an  order  of  the 
Court  under  this  Act,  may  transfer  the  stock  to  himself 
or  any  other  person,  according  to  the  order,  and  the 
Banks  of  England  and  Ireland  and  all  other  companies 
shall  obey  every  order  under  this  section  according  to  its 
tenor. 

Compare  T.  A.,  1850,  ss.  26,  55  ;  T.  A.,  1852,  ss,  6, 12. 
As  to  a  foreign  company,  see  n.  to  s.  50,  inf.j  as  to  the  expression  <«  All  other 
"  stock."  companies." 

(4.)  After  notice  in  writing  of  an  order  under  this 
section  it  shall  not  be  lawful  for  the  Bank  of  England 
or  of  Ireland  or  any  other  company  to  transfer  any  stock 
to  which  the  order  relates  or  to  pay  any  dividends  thereon 
except  in  accordance  with  the  order. 

Compare  T.  A.,  1850,  ss.  26,  55. 

(5.)  The  High  Court  may  make  declarations  and  give 
directions  concerning  the  manner  in  which  the  right  to 
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ss.  35,36, 37.  any  stock  or  chose  in  action  vested  under  the  provisions 
PowBBs  OF   of  this  Act  is  to  be  exercised. 

TUB  Court. 

—  Compare  T.  A.,  1850,  b.  31,  which  contains  the  same  omiflsion  of 

the  word  ''transfer'*  after  "right  to,'*  though  it  is  otherwise  in  the 
marginal  note;  and  see  Be  New  Zealand  Sac,  Co.^  1893, 1  Ch.  403; 
Re  Oreg$on,  1893,  3  Ch.  233 ;  Se  Joliffe,  W.  N.,  1893,  84 ;  Re  Price, 
W.  N.,  1894, 169 ;  Se  C.  M.  (?.,  1898,  2  Ch.  324. 

(6.)  The  provisions  of  this  Act  as  to  vesting  orders 
shall  apply  to  shares  in  ships  registered  under  the  Acts 
relating  to  merchant  shipping  as  if  they  were  stock. 

Compare  Merchant  Shipping  Act  Amendment  Act,  1855,  s.  10, 
repealed  hy  this  Act ;  and  see  Merchant  Shipping  Act,  1894,  s.  29. 

And  see  the  Local  Government  (Stock  Transfer)  Act,  1895,  s. 
1  (1)  (c). 

For  forms  of  orders  under  this  s.,  see  Seton,  6th  ed.,  1212-13, 1238 
et  seq. 


PenoDs 
entitled  to 
apply  for 
orders. 


"Interested," 


Mode  of 
application. 


36. — (1.)  An  order  under  this  Act  for  the  appointment 
of  a  new  trustee  or  concerning  any  land,  stock,  or  chose 
in  action  subject  to  a  trust,  may  be  made  on  the  appli- 
cation of  any  person  beneficially  interested  in  the  land, 
stock,  or  chose  in  action,  whether  under  disability  or  not, 
or  on  the  application  of  any  person  duly  appointed 
trustee  thereof. 

(2.)  An  order  under  this  Act  concerning  any  land, 
stock,  or  chose  in  action  subject  to  a  mortgage  may  be 
made  on  the  application  of  any  person  beneficially 
interested  in  the  equity  of  redemption,  whether  under 
disability  or  not,  or  of  any  person  interested  in  the  money 
secured  by  the  mortgage. 

Compare  T.  A.,  1850,  s.  37. 

A  contingent  interest  is  enough :  Re  Sheppard,  4  D.  F.  &  J.  423. 
For  the  distinction  between  contingent  interests  which  the  law  will 
recognize  and  those  which  it  will  not,  see  Davis  v.  Angef,  ib,  524 ; 
Clowes  V.  HiUiard,  4  Ch.  D.  413 ;  Re  Parsons,  45  ih,  51. 

For  mode  of  application  under  this  Act,  see  R.  S.  C,  0.  54  b ;  0. 
55  r.  13  a. 


Powers  of  new  37.  Every  trustee  appointed  by  a  court  of  competent 
pointed  by'  jurisdiction  shall,  as  well  before  as  after  the  trust  property 
Court.  becomes  by  law,  or  by  assurance,  or  otherwise,  vested 
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ill  himyhave  the  same  powers,  authorities,  and  discretions,  ss.  37, 38, 39. 
and  may  in  all  respects  act  as  if  ho  had  been  originally  Po^^I^  of 
appointed  a  trustee  by  the  instrument,  if  any,  creating  ^hb  Coubt. 
the  trust. 

Compare  T.  A.,  1850,  s.  33,  and  C.  A.,  s.  33,  and  s.  129  of  the 
Lunacy  Act,  1890. 

Compare  also  a.  10  (3)  of  this  Act,  and  see  Be  Smith,  1904, 1  Ch. 
139.  144;  Re  FerroU  &  King,  90  L.  T.  166. 

This  s.  replaces  C.  A.,  s.  33,  which  in  turn  replaced  s.  27  of  Lord 
Cranworth's  Act,  and  applied  to  all  instruments  past  and  future.  As 
to  the  powers  of  a  new  trustee  appointed  by  the  Court  under  its  ordi- 
nary jurisdiction  in  equity  before  Lord  Cranworth's  Act,  see  Newman 
V.  Warner,  1  Sim.  N.  S.  457 ;  Lewin,  11th  ed.,  743. 

38.  The  High  Court  may  order  the  costs  and  expenses  Power  to 
of  and  incident  to  any  application  for  an  order  appoint-  ^n  tra«t°*** 
ing  a  new  trustee,  or  for  a  vesting  order,  or  of  and  incident  «•*»*«• 
to  any  such  order,  or  any  conveyance  or  transfer  in 
pursuance  thereof,  to  be  paid  or  raised  out  of  the  land  or 
personal  estate  in  respect  whereof  the  same  is  made,  or 
out  of  the  income  thereof,  or  to  be  borne  and  paid  in  such 
manner  and  by  such  persons  as  to  the  Court  may  seem 
just. 

This  s.  replaces  T.  A.,  1850,  s.  51.  Compare  C.  A.,  s.  69  (7),  and 
S.  L.  A-,  ss.  46  (6),  47. 

The  words  "  by  such  persons "  are  new :  see  Re  Sarah  Knight,  26 
Ch.  D.  82,  91, 92 ;  see  also  Judicature  Act,  1890, 8.5;  Re  Fisher,  1894, 
1  Ch.  53,  450 ;  Re  Knox,  1895, 1  Ch.  638 ;  2  Ch.  483. 

39»  The  powers  conferred  by  this  Act  as  to  vesting  Tnutees  of 
orders  may  be  exercised  for  vesting  any  land,  stock,  op  *^^"'***^ 
chose  in  action  in  any  trustee  of  a  charity  or  society 
over  which  the  High  Court  would  have  jurisdiction 
upon  action  duly  instituted,  whether  the  appointment 
of  the  trustee  was  made  by  instrument  under  a  power 
or  by  the  Hi^h  Court  under  its  general  or  statutory 
jurisdiction. 

This  s.  replaces  T.  A.,  1850,  s.  45.  See  also,  in  relation  to  certain 
societies  for  religious  purposes,  the  Trustees  Appointment  Acts,  1850 
to  1890  (the  last  of  which — 52  &  53  Vict.  c.  19 — is  cited  in  the  note 
to  B.  10  (1),  step.) ;  and  the  Interpretation  Act,  1889,  s.  38  (1)« 
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SS.  40,  41. 

Powers  of 
tub  coubt. 

Orders  made 
upon  certain 
allegations  to 
be  cooclosiye 
evidence. 

53  &  54  Vict. 
0.  5. 


40*  Where  a  yestiog  order  is  made  as  to  any  land 
under  this  Act  or  under  the  Lunacy  Act,  1890,  or  under 
any  Act  relating  to  lunacy  in  Ireland,  founded  on  an 
allegation  of  the  personal  incapacity  of  a  trustee  or 
mortgagee,  or  on  an  allegation  that  a  trustee  or  the  heir 
or  personal  representative  or  devisee  of  a  mortgagee  is 
out  of  the  jurisdiction  of  the  High  Court  or  cannot  be 
found,  or  that  it  is  uncertain  which  of  several  trustees  or 
which  of  several  devisees  of  a  mortgagee  was  the  survivor, 
or  whether  the  last  trustee  or  the  heir  or  personal  repre- 
sentative or  last  surviving  devisee  of  a  mortgagee  is 
living  or  dead,  or  on  an  allegation  that  any  trustee  or 
mortgagee  has  died  intestate  without  an  heir  or  has  died 
and  it  is  not  known  who  is  the  heir  or  personal  repre- 
sentative or  devisee,  the  fact  that  the  order  has  been 
80  made  shall  be  conclusive  evidence  of  the  matter  so 
alleged  in  any  court  upon  any  question  as  to  the  validity 
of  the  order ;  but  this  section  shall  not  prevent  the  High 
Court  from  directing  a  reconveyance  or  the  payment 
of  costs  occasioned  by  any  such  order  if  improperly 
obtained. 


«  Without  an 
heir**:  why 
not  *'  without 
a  personal 
represen- 
tative"? 


This  8.  replaces  T.  A.,  1850,  8.  44,  and  s.  140  of  the  Lunacy  Act, 
1890. 

This  8.  does  not  include  an  allegation  that  a  trustee  or  mortgagee 
has  died  intestate  and  without  a  persanal  rtpresentative^  which  fact, 
under  s.  26  (v)  and  s.  29  (e),  is  a  ground  for  a  vesting  order.  It  was 
prohably  considered  that  as  the  fact  could  be  ascertained  by  search  in 
the  Probate  Court,  no  other  evidence  should  be  allowed. 

And  see  G.  A.,  s.  70,  under  which,  as  against  a  purchaser,  an  order 
cannot  be  invalidated  on  the  ground  of  want  of  jurisdiction. 


Application  of      41.  The  powers  of  the  High  Court  in  England  to 
toTand  out"f  '^^^  vcsting  ordcrs  under  this  Act  shall  extend  to  all 
England.        land  and  personal  estate  in   her  Majesty's  dominions, 
except  Scotland, 

High  Court  in      ^y  '^*  A.,  1894,  s.  2,  these  powers  are  extended  to  the  High  Court  in 
Ireland.  Ireland. 

As  to  the  locality  of  personal  estate,  see  Dicey,  Conflict  of  Laws, 
318  et  ««2->  ^«  Clark,  1904, 1  Cb.  294. 
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S.42. 


Powers  of 

Payment  into  Court  by  Trustees.  the  Court. 

42. — (1.)  TrnsteeSi  or  the  majority  of  trustees,  having  Payment  into 
in  their  hands  or  under  their  control  money  or  securities  ^^^ 
belonging  to  a  trust,  may  pay  the  same  into  the  High 
Court ;  and  the  same  shall,  subject  to  rules  of  Court,  be 
dealt  with  according  to  the  orders  of  the  High  Court. 

(2.)  The  receipt  or  certificate  of  the  proper  officer  shall 
be  a  sufficient  discharge  to  trustees  for  the  money  or 
securities  so  paid  into  Court. 

(3.)  Where  any  moneys  or  securities  are  vested  in  any 
persons  as  trustees,  and  the  majority  are  desirous  of 
paying  the  same  into  Court,  but  the  concurrence  of  the 
other  or  others  cannot  be  obtained,  the  High  Court  may 
order  the  payment  into  Court  to  be  made  by  the  majority 
without  the  concurrence  of  the  other  or  others ;  and 
where  any  such  moneys  or  securities  are  deposited  with 
any  banker,  broker,  or  other  depositary,  the  Court  may 
order  payment  or  delivery  of  the  moneys  or  securities  to 
the  majority  of  the  trustees  for  the  purpose  of  payment 
into  Court,  and  every  transfer  payment  and  deliyery  made 
in  pursuance  of  any  such  order  shall  be  valid  and  take 
effect  as  if  the  same  had  been  made  on  the  authority  or 
by  the  act  of  all  the  persons  entitled  to  the  moneys  and 
securities  so  transferred,  paid,  or  delivered. 

This  8.  replaces  s.  32  of  the  Legacy  Duty  Act,  1796 ;  the  Trustee 
Belief  Act,  1847 ;  its  Amendment  Act  of  1849,  and  the  Trustee  Belief 
Act  (for  Ireland),  1848 — all  which  enactments  are  repealed  by  this 
Act. 

See  B.  S.  C,  0.  54  b,  rr.  4, 4  a,  and  5 ;  Supreme  Court  Funds  BuIcf, 
1894,  r.  41 ;  and  the  Direction  of  the  Judges  of  the  Chancery  Division, 
given  in  the  Annual  Practice,  1905,  vol.  i.,  774. 

Money  paid  in  imder  the  Trustee  Belief  Act  was  paid  out  on  further 
consideration  of  an  action  and  without  a  petition  in  FtUlen  v.  Iscuics^ 
W.  N.,  1895,  90. 

As  to  payment  out  generally,  see  B.  S.  C,  0.  64  b,  r.  2 ;  0.  55, 
r.  13  a ;  and  as  to  the  jurisdiction  to  decide  questions  as  to  the  rights 
of  the  parties  on  a  petition  for  payment  out,  see  Levns  v.  EtUman^ 
3  H.  L.  C,  607 ;  Be  Bird,  3  Ch.  D.  214 ;  Be  Hoffey  82  L.  T.  556. 

For  a  case  of  payment  out  to  executor  of  a  fund  paid  into  Court  by 
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SS.  42, 43,  44.  administrator  of  supposed  intestate,  where  will  afterwards  found,  see 
Be  Hood,  1896. 1  Cb.  270. 

thJc^ubt.       ^^^^^  *^®  County  Courts  Act,  1888,  trust  funds  not  exceeding  in 

'    value  £500  may  be  paid  into  the  Post-oflBce  Savings  Bank  in  the 

Payment  into    name  of  the  County  Court  Registrar,  to  attend  the  orders  of  that 


the  P.O. 
Sayings  Bank. 


Court ;  and  see  County  Court  Rules,  1903,  0. 38. 

Compare,  with  this  s.,  the  Judicature  Act,  1873,  s.  25  (6) ;  the  Life 
Assurance  Companies  (Payment  into  Court)  Act,  1896,  and  Rules 
(R.  S.  C,  0.  54  c ;  Supreme  Court  Funds  Rules,  1894,  r.  41  a). 

A  trustee  should  not  pay  money  into  Court  without  reasonable 
grounds  for  so  doing;  see  Lewin,  11th  ed.,  420. 

By  payment  into  Court,  trustees  retire  from  the  trust  {Re  WUliams^ 
4  E.  &  J.  87),  and  new  trustees  can  be  appointed  by  the  donees  of  a 
power  (i?e  Bailey,  3  W.  R.  31) ;  and  the  trustees  cannot,  after  pay- 
ment into  Court,  exercise  discretionary  powers  of  applying  the  principal 
or  income  (Re  Tegg,  15  L.  T.  236 ;  Be  Coe,  4  K.  &  J.  199 ;  Be  Nettle- 
fold,  59  L.  T.  315 ;  Be  Murphy,  1900,  1  Ir.  R.  145). 


Power  to  give 
judgment  in 
absence  of  a 
trustee. 


Power  to 
sanction  sale 
of  land  or 
minerals 
separately. 


Miscellaneous. 

43.  Where  in  any  action  the  High  Court  is  satisfied 
that  diligent  search  has  been  made  for  any  person  who, 
in  the  character  of  trustee,  is  made  a  defendant  in  any 
action,  to  serve  him  with  a  process  of  the  Court,  and  that 
he  cannot  be  found,. the  Court  may  hear  and  determine 
the  action  and  give  judgment  therein  against  that  person 
in  his  character  of  a  trustee,  as  if  he  had  been  duly 
served,  or  had  entered  an  appearance  in  the  action,  and 
had  also  appeared  by  his  counsel  and  solicitor  at  the 
hearing,  but  without  prejudice  to  any  interest  he  may 
have  in  the  matters  in  question  in  the  action  in  any 
other  character. 

Compare  T.  A.,  1850,  s.  49. 

44 — (1.)  Where  a  trustee  is  for  the  time  being 
authorized  to  dispose  of  land  by  way  of  sale,  exchange, 
partition,  or  enfranchisement,  the  High  Court  may  sanc- 
tion his  so  disposing  of  the  land  with  an  exception  or 
reservation  of  any  minerals,  and  with  or  without  rights 
and  powers  of  or  incidental  to  the  working,  getting,  or 
carrying  away  of  the  minerals,  or  so  disposing  of  the 
minerals,  with  or  without  the  said  rights  or  powers, 
separately  from  the  residue  of  the  land. 
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(2.)  Any  such  trustee,  with  the  said   sanction  pre-    SS.  44,45. 
viously  obtained^  may*  unless  forbidden  by  the  instrument    powem  or 
creating  the  trust  or  direction,  from  time  to  time,  without  the  Court. 
any  further  application  to  the  Courts  so  dispose  of  any 
such  land  or  minerals. 

(3.)  Nothing  in  this  section  shall  derogate  from  any 
power  which  a  trustee  may  have  under  the  Settled  Land 
Acts,  1882  to  1890,  or  otherwise. 

Thi8  B.  is  now  amended  by  T.  A.,  1894,  s.  3,  by  the  insertion,  after  Amendment  by 

TA     1S94 

the  word  "trustee"  in  the  first  two  places  where  it  occurs,  of  the  *•  "**»         ' 
words  "  or  other  person." 

As  amended,  it  replaces  s.  2  of  the  Confirmation  of  Sales  Act,  1862,  Mortgagee 
and  has  the  effect  of  extendiug  it  to  Ireland ;  and  includes  a  mortgagee     ^  "^  power  or 
with  a  power  of  sale :   JRe  Beaumont,  12  Eq.  86 ;   Be  Hirst,  45  Ch.  D. 
263 ;  Re  Merchants'  Trust  <fcc.  Co.  (decided  under  this  s.  before  the 
Amendment),  38  Sol.  J.  253. 

As  to  the  mode  of  application,  see  E.  S.  C,  0. 54  b,  rr.  2, 3,  4  a ;  and, 
as  to  service  of  the  application.  Be  Hirst,  sup,.  Re  Skinner,  W.  N., 
1896,  68 ;  Re  Hardstaff,  W.  N.,  1899,  256. 

And  see,  for  orders  made  under  this  s..  Re  Thomas,  40  Sol.  J.  98 ; 
Re  E.  of  Stamford,  ib.  771 ;  Re  Skinner,  sup, ;  and  for  form  of  orderi 
Seton,  6th  ed.,  pp.  1748-9  ;  Re  Thomas,  sup. 

See  also  S.  L.  A.,  ss.  4, 17 ;  S.  L.  A.,  1884,  s.  7 ;  S.  L.  A.,  1890,  s.  6 ; 
and  compare  C.  A.,  s.  19  (i.),  and  note. 

45. — (1.)  Where  a  trustee  commits  a  breach  of  trust  Power  to  make 
at  the  instigation  or  request  or  with  the  consent  in  indemn^^^or 
writing  of  a  beneficiary,  the  High  Court  may,  if  it  thinks  breach  of  tnwt. 
fit,  and  notwithstanding  that  the  beneficiary  may  be  a 
married  woman  entitled  for  her  separate  use  and  re- 
strained from  anticipation,  make  such  order  as  to  the 
Court  seems  just,  for  impounding  all  or  any  part  of  the 
interest  of  the  beneficiary  in  the  trust  estate  by  way  of 
indemnity  to  the  trustee  or  person  claiming  through  him. 

(2.)  This  section  shall  apply  to  breaches  of  trust  com- 
mitted as  well  before  as  after  the  passing  of  this  Act, 
but  shall  not  apply  so  as  to  prejudice  any  question  in  an 
action  or  other  proceeding  which  was  pending  on  the 
twenty-fourth  day  of  December  one  thousand  eight 
hundred  and  eighty-eight,  and  is  pending  at  the  com- 
mencement of  this  Act 

This  s.  replaces  T.  A.,  1888,  s.  6. 
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SS.  45, 46. 

POWEBS  OP 

THE  Court. 

•*  BrMch  of 
trust." 


:..M  n 


"  In  writing. 


Discretion  of 
Court. 


AssignM  for 
Tftlne. 


Jarisdictlon  of 
palatine  and 
county  courts. 


The  benefioiary  must  have  been  cognizant  at  least  of  the  facto  con- 
stituting the  breach  of  trust,  if  not  of  their  legal  effect :  Be  Somerset , 
1894, 1  Ch.  231,  274 ;  Mara  v.  Browne,  1895,  2  Ch.  69,  91-4.  But 
the  interest  of  the  beneficiary  may  be  impounded  though  he  derived 
no  benefit  from  the  breach:  Fletcher  v.  CoUis,  53  W.  B.  516;  1905, 
2  Ch.  24. 

The  words  "  in  writing  *•  apply  only  to  the  "  consent,"  not  to  the 
instigation  or  request :  Be  SoTnerset^  sup. ;  Mara  y.  Browne,  sup,  at 
p.  92. 

The  Court  is  not  bound,  in  all  events,  to  enforce  this  s.,  but  has  a 
discretioD,  as  to  which  see  Be  Somerset,  sup, — especially  the  judgment 
of  Davey,  L.  J.,  at  pp.  274-6 ;  and  Bolton  v.  Curre,  1895, 1  Ch.  544. 

The  interest  of  the  beneficiary  can,  as  before  the  Act,  be  impounded 
as  against  an  assignee  for  value :  Bolton  v.  Curre,  sup. 

As  to  the  nature,  apart  from  the  s.,  of  the  indemnity  to  which  a 
trustee  is  entitled  in  such  a  case,  see  Be  Somerset,  sup, ,  at  p.  275 ;  and 
Bahy  v.  Bidehalgh,  7  D.  M.  &  G.  104 ;  Saufyer  v.  S.,  28  Ch.  D.  595 ; 
Lewin  on  Trusts,  11th  ed.,  1152  et  seq. ;  also,  Bolton  v.  Curre,  sup. 

As  to  primary  liability  of  trustee,  who  is  also  beneficiary,  as  between 
himself  and  his  co-trustee,  see  Chillingwortk  v.  Chambers,  1896, 1  Ch. 
685 ;  and  compare  Moxham  v.  Grant,  1900, 1 Q.  B.  88.  As  to  considera- 
tions applicable  to  case  of  married  woman  restrained  from  anticipation, 
Bee  Bolton  v.  Curre,  sup.  As  to  mode  of  bringing  before  the  Court,  in 
action  against  trustees  for  breach  of  trust,  the  question  of  impounding, 
cee  Be  Holt,  1897, 2  Ch.  525.  As  to  the  duties  of  trustees  when  requested 
to  commit  a  breach  of  trust  by  a  married  woman  restrained  from 
anticipation,  see  Bicketts  v.  B.,  64  L.  T.  N.  S.  263 ;  Bolton  v.  Curre,  sup, 

46.  The  proyisions  of  this  Act  with  respect  to  the 
High  Court  shall^  iu  their  application  to  cases  within  the 
jurisdiction  of  a  palatine  court  or  county  court,  include 
that  court,  and, the  procedure  under  this  Act  in  palatine 
courts  and  county  courts  shall  be  in  accordance  with 
the  Acts  and  rules  regulating  the  procedure  of  those 
courts. 


Compare  T.  A.,  1850,  s.  21. 

As  to  the  jurisdiction  of  the  Chancery  Courts  of  the  Counties 
Palatine  of  Lancaster  and  Durham,  see  the  Chancery  of  Lancaster 
Acts,  1850  to  1890  (13  &  14  Vict.  c.  43 ;  17  &  18  Vict.  c.  82 ;  and 
63  &  54  Vict.  c.  23) ;  and  the  Palatine  Court  of  Durham  Act,  1889 
(52  &  53  Vict.  c.  47).  The  jurisdiction  of  their  Common  Law  Courts 
was  transferred  to  the  High  Court  of  Justice  by  the  Judicature  Act, 
1873 :  see  s.  16.  As  to  the  jurisdiction  of  county  courts,  see  the 
County  Courts  Act,  1888,  s.  67  (5) ;  County  Court  Rules,  1903, 0.  38. 
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68. 47»  48,  49. 

Part  IV.— Miscellaneous  and  Supplemental.         MnoBLLA- 

47. — (1.)  All  the  powers  and  provisions  contained  in  supplembn* 
this    Act  with  reference   to  the   appointment  of  new        ^^^ 
trustees^  and  the  discharge  and  retirement  of  trustees^  Application  to 
are  to  apply  to  and  include  trustees  for  the  purposes  of  geuUd^Und' 
the  Settled  Land  Acts,  1882  to  1890,  whether  appointed  Acts  of  pro- 
by  the  Court  or  by  the  settlement,  or  under  provisions  Ip^i^tment  of 
contained  in  the  settlement.  tmsteei. 

(2.)  This  section  applies  and  is  to  have  effect  with 
respect  to  an  appointment  or  a  discharge  and  retirement 
of  trustees  taking  place  before  as  well  as  after  the  com- 
mencement of  this  Act 

(3.)  This  section  is  not  to  render  invalid  or  prejudice 
any  appointment  or  any  discharge  and  retirement  of 
trustees  effected  before  the  passing  of  this  Act,  otherwise 
than  under  the  provisions  of  the  Conveyancing  and  Law  44  ft  45  Vict, 
of  Property  Act,  1881.  ^  *^* 

Thig  8.  replaces  S.  L.  A.,  1890»  s.  17,  repealed  by  this  Act ;  but  its 
operation  is  wider,  inasmuch  as  the  powers  and  provisions  of  this  Act 
relating  to  the  appointment  of  new  trustees,  &c.,  are  wider  than  those 
of  the  C.  A.    For  instance,  they  include  appointments  by  the  Court. 

The  repealed  s.  met  the  decision  in  Be  Wilcock,  S-i  Gh.  D.  608. 

48.  Property  vested  in  any  person  on  any  trust  or  by  Trnrt  eitate« 
way  of  mortgage  shall  not,  in  case  of  that  person  becoming  trngJeri-    ^ 
a  convict  within  the  meaning  of  the  Forfeiture  Act,  1870,  coming  a 
vest  in  any  such  administrator  as  may  be  appointed  33  ^  34  yi^^^ 
under  that  Act,  but  shall  remain  in  the  trust-ee  or  mort-  0. 23. 
gagee,  or  survive  to  his  co-trustee  or  descend  to  his 
representative  as  if  he  had  not  become  a  convict ;  pro- 
vided that  this  enactment  shall  not  affect  the  title  to  the 
property  so  far  as  relates  to  any  beneficial  interest  therein 

of  any  such  trustee  or  mortgagee. 

See  T.  A.,  1850,  ss.  46, 47 ;  the  Forfeiture  Act,  1870 ;  and  Be  Levy 
&  Debenture  Corporation^  38  Sol.  J.  530 :  where  it  was  held  that  the 
Forfeiture  Act,  1870,  did  not  apply  to  property  vested  in  a  convict  as 
trustee  or  mortgagee. 

49.  This  Act,  and  every  order  purporting  to  be  made  indemnity, 
under  this  Act,  shall  be  a  complete  indemnity  to  the 
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8S.  49,  50.  Banks  of  England  and  Ireland,  and  to  all  persons  for  any 

Mis^iIa-  ^^  ^^^^  pursuant  thereto ;  and  it  shall  not  be  necessary 

MEous  AND  for  the  Bank  or  for  any  person  to  inquire  concerning:  the 

TAt.  propriety  of  the  order,  or  whether  the  Court  by  which  it 

was  made  had  jurisdiction  to  make  the  same. 

Compare  T.  A.,  1860,  as.  20,  65 ;  T.  A.,  1852,  s.  7. 
Definitions.  50.  In  this  Act^  unless  the  context  otherwise  requires — 

The  Interpretation  Act»  1889,  must  be  borne  in  mind,  in  construing 
thig  Act 

The  expression  ^^ bankrupt"  includes^  in  Ireland, 
insolvent : 

The  expression  "  contingent  right,"  as  applied  to  land, 
includes  a  contingent  or  executory  interest,  a  possi- 
bility coupled  with  an  interest,  whether  the  object 
of  the  gift  or  limitation  of  the  interest,  or  possibility 
is  or  is  not  ascertained,  also  a  right  of  entry,  whether 
immediate  or  future,  and  whether  vested  or  con- 
tingent : 

See  also  the  note  on  s.  36,  sup. 

The  expressions  "  convey  "  and  "  conveyance  "  applied 
to  any  person  include  the  execution  by  that  person 
of  every  necessary  or  suitable  assurance  for  con- 
veying, assigning,  appointing,  surrendering,  or  other- 
wise transferring  or  disposing  of  land  whereof  he  is 
seised  or  possessed,  or  wherein  he  is  entitled  to  a 
contingent  right,  either  for  his  whole  estate  or  for 
any  less  estate,  together  with  the  performance  of  all 
formalities  required  by  law  to  the  validity  of  the 
conveyance,  including  the  acts  to  be  performed  by 
married  women  and  tenants  in  tail  in  accordance 
with  the  provisions  of  the  Acts  for  abolition  of  fines 
and  recoveries  in  England  and  Ireland  respectively, 
and  also  including  surrenders  and  other  acts  which 
a  tenant  of  customary  or  copyhold  lands  can  himself 
perform  preparatory  to  or  in  aid  of  a  complete 
assurance  of  the  customary  or  copyhold  land : 

As  to  estates  tail  and  copyholds^  see  ss.  32,  34,  sup. 
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The  expression  **  devisee  "  includes  the  heir  of  a  devisee       S., so. 
and  the  devisee  of  an  heir,  and  any  person  who     mmceiLl- 
may  claim  right  by  devolution  of  title  of  a  similar    neous  and 

,  .     ,.  SaPPLBMBN* 

description :  t^i^ 

The  expression  **  instrument "  includes  Act  of  Parlia-        

ment: 

The  expression  ^*  land  "  includes  manors  and  lordships, 
and  reputed  manors  and  lordships,  and  incorporeal 
as  well  as  corporeal  hereditaments,  and  any  interest 
therein,  and  also  an  undivided  share  of  land : 

The  expressions  '^mortgage"  and  "mortgagee"  include 
and  relate  to  every  estate  and  interest  regarded  in 
equity  as  merely  a  security  for  money,  and  every 
person  deriving  title  under  the  original  mortgagee  : 

The  expressions  "  pay  "  and  "  payment  *'  as  applied  in 
relation  to  stocks  and  securities,  and  in  connexion 
with  the  expression  ^'  into  Court "  include  the  deposit 
or  transfer  of  the  same  in  or  into  Court : 

The  expression  "  possessed  "  applies  to  receipt  of  income 
of,  and  to  any  vested  estate  less  than  a  life  estate, 
legal  or  equitable,  in  possession  or  in  expectancy,  in, 
any  land : 

The  expression  **  property  "  includes  real  and  personal 
property,  and  any  estate  and  interest  in  any  pro- 
perty, real  or  personal,  and  any  debt,  and  any  thing 
in  action,  and  any  other  right  or  interest^  whether  in 
possession  or  not : 

The  expression  "  rights  "  includes  estates  and  interests : 

The  expression  "  securities  "  includes  stocks,  funds,  and 
shares ;  and  so  far  as  relates  to  payments  into  Court 
has  the  same  meaning  as  in  the  Court  of  Chancery 
(Funds)  Act,  1872 :  85  &  36  Vict. 

c44. 

This  definition  is  new ;  but  it  does  not  affect  the  construction  of 
B.  35,  in  which  the  word  is  not  used.    It  affects  s.  42,  however. 

The  expression  ^'  stock  "  includes  fully  paid-up  shares ; 
and,  so  far  as  relates  to  vesting  orders  made  by  the 
Court  under  this  Act,  includes  any  fund,  annuity,  or 
security  transferable  in  books  kept  by  any  company 
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6S.  50, 51, 52,         or  society,  or  by  instrument  of  transfer  either  alone  or 

J *  accompanied  by  other  formalities,  and  any  share  or 

MiflCELLA-  interest  therein : 

NE0U8  AND 

SuppLBMKif.       <i  Stock,"  in  T.  A.,  1850,  included  shares  Iq  a  joint  stock  company 

(see  Be  Angela,  5  De  G.  &  Sm.  278),  whether  fully  paid  up  or  not 

<«  Stock."  (see  that  ca$e,  and  He  New  Zealand  &e.  Co.,  1893, 1  Gh.  403,  410-1) ; 

and  the  definition  here,  so  far  as  relates  to  vesting  orders,  seems  wide 
enough  to  do  the  same :  see  also  Aforrice  v.  Aylmer,  10  Gk  148. 
"  Any  com-  This  cannot  cover  a  foreign  corupaoy  outside  her  Majesty's  dominions, 

P*"7*  or  a  company  in  Scotland  :  see  s.  41,  sup. 

As  to  what  is  a  foreign  company,  see  Newby  v.  Von  Oppen,  L.  R. 
7  Q.  B.  293 ;  Hoggin  ▼.  Comptair  D'E&oompte  de  Fans,  23  Q.  B.  D. 
519,  522 ;  Bussell  v.  Cambefort,  ib.  526, 528. 

The  expression  *^  transfer/'  in  relation  to  stock,  includes 
the  performance  and  execution  of  every  deed,  power 
of  attorney,  act,  and  thing  on  the  part  of  the 
transferor  to  effect  and  complete  the  title  in  the 
transferee : 

The  expression  *' trust"  does  not  include  the  duties 
incident  to  an  estate  conveyed  by  way  of  mortgage ; 
but  with  this  exception  the  expressions  "  trust "  and 
^'trustee'*  include  implied  and  constructive  trusts, 

and  cases  where  the  trustee  has  a  beneficial  interest 
in  the  trust  property,  and  the  duties  incident  to 
the  office  of  personal  representative  of  a  deceased 
person. 

Trust  incident      A  declaration  of  trust  hy  a  mortgagor  for  purposes  of  the  security 
to  mortgage,     ig  not  within  the  exception :  London  <fc  County  Bank  v.  Ooddard, 
1897, 1  Ch.  642. 

Bepeal.  51.  The  Acts  mentioned  in  the  schedule  of  this  Act 

are  hereby  repealed  except  as  to  Scotland  to  the  extent 
mentioned  in  the  third  column  of  that  schedule. 

Extent  of  Act.      52.  This  Act  does  not  extend  to  Scotland. 

Short  utle.  53.  This  Act  may  be  cited  as  the  Trustee  Act,  1893. 

Commence-         54.  This  Act  shall  come  into  operation  on  the  first 
^^^  *  day  of  January  one  thousand  eight  hundred  and  ninety- 

four. 
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SCHEDULE. 


Section  51. 


Seuion  and  Chapter. 


36  Qeo.  3,  c.  52. 


9  &  10  "Vict.  c.  101. 


10  &  11  Vict.  c.  32. 


10  &  11  Vict.  c.  96. 


11  &  12  Vict.  c.  68. 


Title  or  Sliort  Title. 


12  &  13  Vict.  c.  74. 


13  &  U  Vict.  c.  60. 


The  Legacy  Duty  Act, 
1796. 

The  Public  Money 
Drainage  Act,  1846. 

The  Landed  Property 
Improvement  (Ire- 
land) Act,  1847. 

An  Act  for  better  secur- 
ing trust  funds,  and 
for  the  relief  Of  trus- 
tees. 

An  Act  for  extending  to 
Ireland  an  Act  passed 
in  the  last  session  of 
Parliament,  entitled 
"An  Act  for  better 
*<  securiog  trust  funds 
**  and  for  the  relief  of 
"  trustees." 

An  Act  for  the  further 
relief  of  trustees. 

The  Trustee  Act,  1850. 


Extent  of  Repeal. 


Section  thirty-two. 


Section     thirty 
seven. 

Section  fifty-three. 


The  whole  Act. 


The  whole  Act. 


The  whole  Act. 


Sections  seven  to 
nineteen,  twenty- 
twototwenty-tive, 
twenty-nine, 
thirty  -  two  to 
thirty-six,  forty- 
six,  forty  -  seven, 
forty -nine,  fifty- 
four  and  fifty-five; 
also  the  residue  of 
the  Act  except  so 
far  as  relates  to 
the  Court  exercis- 
ing juriiidictiun  in 
lunacy  in  Ireland. 
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Sesiion  and  Chapter. 


15  &  16  Vict  c.  55. 


17  &  18  Vict.  c.  82. 


18  &  19  Vict.  c.  91. 


20  &  21  Vict.  c.  60. 


22  &  23  Vict.  c.  35. 


23  &  24  Vict.  c.  38. 


25  &  26  Vict.  c.  108. 


27  &  28  Vict.  c.  73. 


26  &  27  Vict.  c.  114. 


28  &  29  Vict.  c.  78. 


31  &  32  Vict.  c.  4a 
33  &  34  Vict.  c.  71. 


Title  or  Short  Title. 


The  Trustee  Act,  1852. 


The  Court  of  Cbaucery 
of  Lancaster Act,1854. 

The  Merchant  Shipping 
Act  Amendment  Act, 
1855. 


The  Irish  Bankrupt  and 
Insolvent  Act,  1857. 


The  Law  of  Property 
AmendmentAct,1859. 


The  Law  of  Property 
AmendmentAct,1860. 

An  Act  to  confirm  cer- 
tain sales,  exchanges, 
partitions,  and  en- 
franchisements  hy 
trustees  and  others. 

An  Act  to  give  fur- 
ther facilities  to  the 
holders  of  Indian 
stock. 

The  Improvement  of 
Land  Act,  1864. 


The  Mortgage  Dehen- 
ture  Act,  1865. 

The  Partition  Act,1868. 

The  National  Deht  Act, 
1870. 


Extent  of  Bepeal. 


Sections  one  to  five, 
eight,  and  nine; 
also  the  residue  of 
the  Act  except  so 
far  as  relates  to 
the  Court  exercis- 
ing jurisdiction  in 
lunacy  in  Ireland. 

Section  eleven. 


Section  ten,  except 
so  far  as  relates  to 
the  Court  exercis- 
ing Jurisdiction  in 
lunacy  in  Ireland. 

Section  three  hun- 
dred and  twenty- 
two. 

Sections  twenty-six, 
thirty,  and  thirty- 
one. 

Section  nine. 


The  whole  Act. 


Section  four. 


Section  sixty,  so  far 
as  it  relates  to 
trustees ;  and  sec- 
tion sixty-one. 

Section  forty. 


Section  seven. 
Section  twenty-nine. 
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Session  and  Chapter. 


34  &  36  Vict  c.  27. 


37  &  38  Vict.  c.  78. 


38  &  39  Vict,  c  83. 


40  &  41  Vict.  c.  69. 


43  &  44  Vict.  c.  8. 


44  &  46  Vict  c  41. 


46  &  46  Vict.  c.  39. 


46  &  47  Vict.  c.  52. 


61  &  62  Vict  c.  69. 


62  Ss  63  Vict  c.  32. 


52  &  63  Vict  c.  47. 


53  &  54  Vict,  c.  5. 


53  &  54  Vict  c.  69. 


55  &  56  Vict  c.  13. 


Title  or  Short  Title. 


The   Debenture  Stock 
Act,  1871. 

The  Vendor  and  Por- 
chaser  Act,  1874. 

The  Local  Loans  Act, 
1876. 

The  Colonial  Stock  Act, 
1877. 

The  Isle  of  Man  Loans 
Act,  1880. 


The  Conveyancing  and 
Law  of  Property  Act, 
1881. 

The  Conveyancing  Act, 
1882. 

The  Bankruptcy  Act, 
1883. 

The  Trustee  Act,  1888. 


The  Trust  Investment 
Act,  1889. 


The  Palatine  Court  of 
Durham  Act,  1889. 

The  Lunacy  Act,  1890. 


The  Settled  Land  Act, 
1890. 

The  Conveyancing  and 
Law  of  Property  Act, 
1892. 


Extent  of  Bepeal. 


The  whole  Act. 

Sections   three   and 
six. 

Sections  twenty-one 
and  twenty-eeven. 

Section  twelve. 


Section  seven,  so  far 
as  it  relates  to 
trustees. 

Sections  thirty-one 
to  thirty-eight 


Section  five. 


Section  one  hundred 
and  forty-seven. 

The  whole  Act,  ex« 
cept  sections  one 
and  eight 

The  whole  Act,  ex- 
cept sections  one 
and  seven. 

Section  eight 


Section  one  hundred 
and  forty. 

Section  seventeen. 


Section  six 


t2 
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CHAPTER  IV. 

THE  TRUSTEE  ACT  (1893)  AMENDMENT  ACT,  1894. 

57  VICT.  c.  10. 

An  Act  to  amend  the  Trustee  Act,  1893. 

[18th  June,  1894.] 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty, 
by  and  with  the  advice  and  consent  of  the  Lords  Spiritual 
and  Temporal,  and  Commons,  in  this  present  Parliament 
assembled,  and  by  the  authority  of  the  same,  as  follows : 
Amendment  of  1.  In  section  thirty  of  the  Trustee  Act,  1893,  the 
gf  53  ^g^  3Q®''  words  "  as  heir,  or  under  the  will  of  a  deceased  person, 
for  payment  of  whose  debts  the  judgment  was  given  or 
order  made  "  shall  be  repealed. 

See  note  to  T.  A.,  s.  30. 

Extension  to        2-  ^^^    powers    Conferred    on    the    High    Court  in 

56'&'57''vict.  England  by  section  forty-one  of  the  Trustee  Act,  1893, 

0. 53, 8. 41.      to  make  vesting  orders  as  to  all  land  and  personal  estate 

in  her  Majesty's  dominions  except  Scotland,  are  hereby 

also  given  to  and  may  be  exercised  by  the  High  Court 

in  Ireland. 

Amendment  of     3-  I^  scction  forty-four  of  the  Trustee  Act,  1893,  after 

^'^  *  ^^  Y}^^'  the  word  "  trustee  "  in  the  first  two  places  where  it  occurs 

c.  53, 8.  44,  ,  ^ 

shall  be  inserted  the  words  **  or  other  person." 
See  note  to  T.  A.,  s-  44. 

Liability  of         4-  A  trustco  shall  uot  be  liable  for  breach  of  trust  by 
trastee  in  case  reason  Only  of  his  eontinuinff  to  hold  an  investment 

or  change  of         ,  .   ,    •  •  . 

character  of     which  has  ceascd  to  be  an  investment  authorized  by  the 
investment,      instrument  of  trust  or  by  the  general  law. 
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This  8.  has  been  held  to  be  not  retrospective :  Be  Chapman,  1896, 

1  Ch.  323. 

As  to  the  law  independently  of  this  »,,  see  Be  Medland,  41  Ch.  D. 
476;  and  consider  Be  Tucker,  1894,  1  Ch.  724;  Be  Irwin,  39  Sol.  J. 
233 ;  Be  Chapman,  1896, 1  Ch.  323 ;  2  Ch.  763  ;  Be  Grindey,  1898, 

2  Ch.  593 ;  Smith  v.  Patrick,  1901.  A.  C.  282  ;  Be  New,  1901,  2  Cb. 
634 ;  Be  EargreaveSj  ih.,  547,  n. ;  Be  Smith,  1902,  2  Ch.  667. 

■ 

5.  This  Act  may  be  cited  as  the  Trustee  Act^  1893,  short  title. 
Amendment  Act^  1894. 


(    278    ) 


PAET  IV. 


MABBIED  WOMEN'S  PBOPEBTY  ACTS. 


CHAPTER  I. 


Married 
woman's  power 
of  dUpositioD. 


SUMMARY  OF  THE  MARRIED  WOMEN'S  PROPERTY  ACTS, 

1882  &  1893. 

The  general  result  of  these  Acts  as  regards  the  form  and 
effect  of  documents  is  as  follows : — 

(1.)  As  to  disposal  of  property  or  things  in  action 
(a)  Every  woman  married  after  1882,  and 
(I)  Every  woman  married  before  1883,  as  regards 
property  and  things  in  action  acquired  after 
1882. 
can — except  where  she  is  a  trustee  (other  than  a  bare 
trustee  of  freehold  or  copyhold  land :  see  T.  A.  s.  16) — 
convey  as  if  she  were  a  feme  sole^  and  the  concurrence  of 
her  husband  in  any  disposition  is  not  necessary. 

(2.)  A  trust  for  the  separate  use  of  a  married  woman 
is  no  longer  necessary.  A  simple  restraint  on  anticipation, 
where  desired,  is  effectual  (s.  19),  even  in  case  of  a 
settlement  made  by  herself  of  her  own  property:  Be 
Lumletf,  1896,  2  Ch.  690. 

The  decision  in  Be  Prieey  28  Ch.  D.  709,  which  made 
it  advisable,  for  the  purpose  of  giving  a  married  woman 
full  powers  of  testamentary  disposition,  still  to  express 
gifts  to  be  ^^  for  her  separate  use,"  has  been  set  aside  by 
s.  3  of  the  M.  W.  P.  A.,  1893.  - 
It  may  be  questioned  whether  a  married  woman  can 
"protector  of  ^'^oe  be  protector  in  respect  of  a  life  estate  which  is  her 
settlement."    separate  property  under  this  Act,  but  is  not  expressly 


Separate  uMt 


Married 
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by  the  settlement  settled  to  her  separate  use :  see  Fines  & 
Becoveries  Act,  s.  24;  and  compare  Be  Smithy  35  Ch. 
D.  589 ;  Be  Drtmmond  &  Davie,  1891, 1  Ch.  524 

(3.)  Acknowledgment  of  deeds  is  only  necessary  where  Acknowledg- 
the  property  was  a^uired  and  the  woman  was  also  '*''''* 
married  before  1883»  or  where  she  is  a  trostee:   Be 
Harkness  &  Allsopp,  1896,  2  Ch.  358.    In  either  case  the 
mode  of  acknowledgment  is  now  simplified  by  C.  A., 
1882,  s.  7. 

(4.)  It  results  from  the  case  last  cited  that  a  married  Execatrtx  or 
woman  cannot  be  made  an  executrix  or  trustee  without  '^    ' 
inconvenient  consequences  as  regards  the  mode  of  dealing 
with  the  property.    A  Bill  to  amend  the  law  on  this 
point  has  passed  through  the  House  of  Lords  in  the 
present  session. 

(5.)  It  is  no  longer  necessary  to  give  a  married  woman  Power  of 
a  power  of  appointment  in  order  to  enable  her  to  dispose  *^^  ^  "***  * 
of  property  either  by  deed  or  will ;  but  a  general  power 
may  be  given  to  avoid  the  consequences  of  the  last  cited 
case. 

(6.)  In  settlements  it  is  sufScient  that  she  alone  cove-  Corenant  to 
nants  to  settle  her  future  property.  According  to  the  property.*^ 
decisions  on  s.  19  it  seems  that  the  covenant  of  the 
husband  alone  still  has  effect  as  before  the  Act  to  bind 
the  wife's  property  though  made  her  separate  property 
under  the  Act.  Where  the  wife  is  an  infant  at  the  time  Where  wife  an 
of  marriage,  her  covenant  remains  in  force  if  she  dies 
without  having  done  any  act  to  avoid  it :  Bumaby  v. 
EquitaUe  Bev.  Int.  Soc.,  28  Ch.  D.  416.  On  attaining 
twenty-one,  and  though  still  under  coverture,  she  can  by 
deed  effectually  ratify  it :  Be  Hodsoriy  1894,  2  Ch.  421 ; 
and  see  Viditz  v.  O'Hagan,  1899,  2  Ch.  569 ;  1900,  2  Ch. 
87.  And  she  may  bo  put  to  her  election  to  confirm  the 
settlement  or  take  nothing  under  it  unless  she  is 
restrained  from  anticipation:  WUhughhy  v.  Middleton, 
2  J.  &  H.  344 ;  Smith  v.  Lucas,  18  Ch,  D.  531 ;  Be 
Vardany  31  Ch.  D.  275 ;  ffaynes  v.  Foster,  1901,  1  Ch, 
361 :  and  see,  and  distinguish,  Harle  v.  Jarman,  1895, 
2  Ch.  419. 
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Post-nuptial 
settlement  by 
married 


woman. 


Separation 
deeds. 


(7.)  A  coyeDant  by  a  married  womcui  will  no  longer 
be  Yoidy  but  a  covenant  by  her  to  settle,  and  also  a 
settlement  by  her  of  real  or  personal  estate^  will,  unless 
a  consideration  is  given^  be  voluntary  and  liable  to  all 
the  incidents  of  a  voluntary  covenant  or  settlement. 
The  principle  of  TeasdaJe  v.  Braithwaite^  5  Gh.  D.  630^ 
and  Be  Foster  dt  Lister,  6  Ch.  D.  87»  no  longer  applies. 

(8.)  Except  that  a  woman  in  settling  her  property  has 
the  power^  which  a  man  has  not,  to  restrain  herself  from 
anticipation  during  coverture^  all  settlements  by  women 
are  now  placed  on  the  same  footing  as  settlements  by 
men  (s.  19). 

(9.)  A  wife  can  now  contract  with  her  husband  for 
purposes  of  a  separation  deed^  and  the  concurrence  of  a 
trustee  is  unnecessary  to  support  it  as  a  settlement  for 
value :  McGregor  v.  MeO.,  21  Q.  B.  D.  424 ;  Sweet  v.  8., 
1895^  1  Q.  B.  12.  For  the  effect  of  such  a  contract  on 
her  power  to  pledge  her  husband's  credit  for  her  neces- 
saries, see  Eastland  v.  Burchell,  3  Q.  B.  D.  432 ;  Wilson 
V.  Olossop,  20  ib.  354. 

(10.)  It  seems  that  a  document  sealed  and  delivered 
by  a  married  woman  is  now  her  deed  at  common  law,  and 
not  merely  a  writing  sealed  and  delivered,  she  being  for 
all  purposes  of  property  and  contract  a  feme  sole ;  but 
the  Act  does  not  expressly  say  so. 

(11.)  The  Act  seems  to  render  obsolete  as  to  women 
married  after  1882  all  the  cases  as  to  fraud  on  the 
husband's  marital  rights,  and  also  (except  for  the  pur« 
poses  of  s.  19),  as  regards  property  devolving  after  1882 
on  any  married  woman,  all  the  cases  as  to  reduction  into 
possession,  and  as  to  her  equity  to  a  settlement 
Joint  tenancy.  (12.)  It  is  conceivcd  that  under  a  gift  after  1882  to 
husband  and  wife  in  terms  which  would  make  them  joint 
tenants  if  they  were  not  married,  they  will  no  longer  take 
as  one  person  or  hold  by  entireties,  but  take  as  joint 
tenants  in  the  same  manner  as  two  unmarried  persons : 
see  Thomiey  v.  T.,  1893,  2  Ch.  229 ;  and  consequently 
the  joint  tenancy  would  be  severed  by  her  covenant  to 
settle  after-acquired  property,  and  her  interest  would  be 


Deeds 
generally. 


Eqnity  to 
settlement. 
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bound:  cf.  Ba  Eewett,  1894,  1  Ch.  362.  So  under  a 
limitation  to  husband  and  wife  and  the  heirs  of  their 
bodies  they  will  take  as  tenants  in  common  in  tail :  see 
Fearne,  C.  R  39,  40.  But  husband  and  wife  still  take 
only  one  moiety  where  there  is  a  gift  to  them  and  a  third 
person,  without  any  indication  of  an  intention  to  displace 
the  technical  rule:  see  Re  Jupp,  39  Ch.  D.  148;  Be 
March,  27  Ch.  D.  166 ;  Be  Dixon,  42  Ch.  D.  306 ;  Re 
Gue,  67  L.  T.  823. 

(13.)  The  Act  contains  no   express  provision  as   to  Husband's 
whether  a  husband  married  after  1882,  or  a  husband  "s^^  ^<> 

.  .  •      J     i»       personalty  of 

married  before  1883  in  respect  to  property  acquired  after  wife  intesuto. 

1882,  will,  in  the  absence  of  any  disposition  by  the  wife 

duriug  her  life  or  by  will,  become  absolutely  entitled  in 

his  marital  right  to  the  wife's  personal  estate  on  taking 

out  letters  of  administration,  or  as  tenant  by  the  curtesy 

of  her  lands  of  inheritance.    Under  the  old  law  equity 

only  interfered  just  so  far  as  was  necessary  to  give  effect 

to  the  separate  use.    By  the  death  of  the  wife  without 

making  any  disposition,  the  separate  use  was  exhausted, 

and  all  the  husband's  rights  remained,  as  if  it  had  never 

existed:    see  Cooper  y.  MacdoncUd,  7  Ch.  D.  296,  per 

Jessel,  M.B.    Now  (see  M.  W.  P.  A.,  s.  1)  the  wife  takes 

as  eifeme  sole,  and  is  a  separate  individual :  the  husband 

takes  nothing  in  his  marital  right  during  the  coverture. 

As  regards  personal  estate,  s.  25  of  the  Statute  of  Frauds  p^served  by 

(29  Car.  2,  c.  3)  gave  to  the  husband  beneficially  the  Statute  of 

personal  estate  of  his  wife  dying  intestate,  as  well  as  the  *  *    * 

right  to  take  out  letters  of  administration,  and  still 

remains  operative :   Be  Lambert,  39  Ch.  D.  626 ;   and 

see  Smart  v.  Tranter,  43  Ch.  D.  587 ;  Surman  v.  Wharton, 

1891, 1  Q.  B.  491 ;  JBe  Atkinson,  1899,  2  Ch.  1.    No  such 

question  arose  on  the  Married  Women's  Property  -/^(^tf  wite  not  feme 

1870  (33  &  34  Vict.  c.  93),  which  does  not  use  the  words  «>/e  under  Act 

**  feme  sole,"  but  only  the  ordinary  expressions  '^  separate 

use"  and  '* separate  property,"  not  interfering  therefore 

with  the  husband's  marital  rights  further  than  is  done 

by  the  same  expressions  used  in  a  settlement  or  will. 

(14^  The  estate   by  the  curtesy  was  an   extension  E»ute  by 

^       '  "^  "^  curtety. 
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dower  and 
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during  the  husband's  whole  life  (arising  on  birth 
of  inheritable  issue)  of  his  freehold  in  right  of  his 
wife  during  the  joint  lives  (Burton,  Eeal  Prop.,  145-6), 
where  the  estate  of  the  wife  was  an  inheritance  in 
possession.  The  estate  by  the  curtesy  still  exists :  Sope 
V.  H.  1892,  2  Gh.  336 ;  but  it  is  conceived  that  it  is 
wholly  changed  in  its  nature.  The  husband  has  no 
present  freehold  in  his  wife's  right,  nor  can  he  have 
any  remainder,  there  being  no  particular  estate.  He 
must  take  by  quasi  descent  in  the  same  manner  as 
the  heir. 

(15.)  The  wife's  term  of  years  in  land,  and  her  chattels 
passing  by  delivery,  acquired  after  1882,  no  longer  vest 
legally  in  the  husband,  nor  are  they  capable  of  being 
assigned  by  him  (but  qy.  where  she  is  a  trustee).  He 
must  now,  it  seems  (but  see  Hope  v.  jB*.,  9up.\  take  out 
letters  of  administration  to  complete  his  title  on  her 
death;  and  Surman  v.  Wharton,  1891,  1  Q.  B.  491,  is 
no  authority  to  the  contrary,  for  there  the  marriage 
took  place,  and  the  property  was  the  wife's^  before 
1883. 

(16.)  Also  marriage  is  no  longer  a  severance  of  the 
wife's  joint-tenancy  in  chattels  passing  by  delivery ;  it 
never  was  of  that  in  freeholds  or  leaseholds :  Palmer  v. 
Biohf  1897,  1  Ch.  134;  or  chases  m  action:  Be  BvHers 
Trusts,  38  Ch.  D.  286, 

(17.)  Under  the  Statutes  of  Limitation  there  is  no 
longer  in  regard  to  property  acquired  after  1882  any 
saving  in  favour  of  a  wife  on  account  of  the  disability  of 
coverture.  She  is  free  to  sue,  even  as  to  trust  estates : 
ss.  1  (2),  24. 

(18.)  The  Act  does  not  enable  a  donor  to  make  a 
conveyance  or  devise  to  husband  and  wife  which  will 
put  them  in  the  same  position  as  before  the  Act;  but 
see  Tosher  v.  T.,  1895,  P.  1,  as  to  paraphernalia.  The 
Act  does  not  affect  her  right  to  dower  or  freebench, 
or  under  the  Statutes  of  Distribution,  in  respect  of  her 
husband's  property. 
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(19.)  The  Act  affords  no  assistance  in  the  disposition  Disability  of 
by  a  woman  married  before  1883  of  property  acquired  married  before 
by  her  before  that  year.    She  can  still  only  dispose  by  ^^^' 
acknowledged  deed  (under  the  Fines  and  Becoveries 
Act,  3  &  4  Will.  4,  c.  74,  as  amended  by  0.  A.  1882.  s.  7) 
of  land  or  an  interest  in  land  or  money  liable  to  be  laid 
out  in  land.    She  can  also,  under  Malins'  Act,  dispose  of  a 
reversionary  interest  in  personal  estate  acquired  under  an 
instrument  dated  after  1857,  and  not  being  her  marriage 
settlement.    The  latter  Act  only  applies  to  a  reversionary  Wbetber 
interest  in  personal  estate,  and  did  not  make  it  clear  that  ?J  appWcabU 
either  she  or  her  husband  separately  or  together  could  to  cKobcs  in 
assign  a  simple  chose  in  action,  for  instance,  a  debt  or  a 
policy  of  assurance  effected  in  her  name,  as  distinguished 
from  an  equitable  chose  in  action^  such  as  a  legacy  or  other 
money  held  in  trust  for  her,  which  would  come  under 
the  description  of  personal  estate :  see  Be  JenJcinson,  24 
Beav.  64,  at  p.  73 ;  Fryer  v.  Morland,  3  Ch.  D.  675,  at 
pp.  685,  686.    But  Chitty,  J.,  has  decided  that  the  Act 
applies  to  a  policy  of  assurance :  see  Witherhy  v.  Backham, 
60  L.  J.  Oh.  511.    A  covenant  made  before  1883  by  a 
married  woman  as  to  a  reversionary  interest  in  personal 
estate  (not  within  Malins'  Act)  does  not  bind  it :  Harle 
V.  Jarman,  1896,  2  Ch.  419. 

Under  the  Intestates  Estates  Act,  1890  (53  &  6i  Vict.  c.  29),  where  Widow*8  right 
a  man  dies  intestate  after  1st  September,  1890,  leaving  no  issue,  his  ©a  intestacy, 
widow  takes  his  whole  real  and  personal  estate  if  not  exceeding  in  net  "*  ^  ******* 
value  £500,  or  if  exceeding  in  net  value  that  sum  she  takes  a  charge 
for  £500  with  interest  at  4  per  cent,  from  his  death,  and  also  takes  the 
same  share  and  interest  in  the  residue  as  if  it  had  been  the  whole  real 
and  personal  estate  and  the  Act  had  not  been  passed.  Her  charge  is 
paramount  to  everything,  including  her  right  to  dower ;  after  her 
charge  is  deducted  proportionately  from  the  real  and  personal  estate, 
her  rights  in  the  residue  are  the  same  as  if  the  £500  had  not  formed 
part  of  the  estate.  The  Court,  where  necessary,  will  permit  the  sum 
to  be  raised  by  sale  or  mortgage  :  Be  Charriere^  1896,  1  Ch.  912  ;  see 
now  L.  T.  A.,  1897,  s.  2.  The  widow's  right  under  the  Act  may  be 
barred  by  a  provision  made  for  her  by  settlement  and  expressed  to  be 
in  discharge  of  all  claims  by  her  against  her  husband's  estate :  Re 
Eogan,  1901, 1  Jr.  R.  168.  Exemption  of 

As  to  exemption  from  Income  Tax,  of  profits,  from  certain  sources,  wife's  income 
of  wife  llTing  with  her  husband,  see  Finance  Act,  1897,  s.  5.  f  ^^^ 
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CHAPTER   II. 

MARRIED  WOMEN'S  PROPERTY  ACT,  1882. 
45  &  46  VICT.  0.  75. 

An  Act  to  consolidate  and  amend  the  Acts  relating  to  the 
Property  of  Married  Women,        [18th  August,  1882.] 

Whereas  it  is  expedient  to  consolidate  and  amend  the  Act 
of  the  thirty-third  avid  thirty-fourth  Victoria,  chapter 
ninety-three,  intittUed  "  The  Married  Women's  Property 
Act,  1870,"  and  the  Act  of  the  thirty-seventh  and  thirty- 
eighth  Victoria,  chapter  fifty,  intitided  **  An  Act  to  amend 
the  Married  Women's  Property  Act  (1870)  " : 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty, 
by  and  with  the  advice  and  consent  of  the  Lords 
Spiritual  and  Temporal,  and  Commons,  in  this  present 
Parliament  assembled,  and  by  the  authority  of  the  same, 
as  follows : 

The  preamble  was  repealed  by  the  Statute  Law  Revision  Act, 
1898. 

This  Act  is  retrospective  as  to  procedure  :  James  v.  Barraud,  31 
W.  R.  786  ;  Oloucesterahire  Bg.  Co.  v.  Fhillipps,  12  Q.  B.  D.  536, 

S.  1.  1. — (1.)  A  married  woman  shall,  in  accordance  with 

the  provisions  of  this  Act,  be  capable  of  acquiring, 
holding,  and  disposing  by  will  or  otherwise,  of  any  real 
or  personal  property  as  her  separate  property,  in  the 

contractfne^aa  ®*"^®  manner  as  if  she  were  a  feme  sole,  without  the 

a  feme  sole,     intervention  of  any  trustee. 

The  whole  effect  of  this  s.  appears  to  be  contained  in  the  words 
'*  feme  sole  *'  and  "  without  the  intervention  of  a  trustee  "  :  see  Be 
Cuno,  43  Ch.  D.  12, 16  ;  Hope  v.  ff.,  1892,  2  Ch.  336,  341-2.  Before 
the  Act  it  was  competent  for  a  married  woman  to  '*  acquire,  hold,  and 
dispose  of"  property,  but  she  was  not  entirtly  in  the  same  position  as 


Married 
woman  to  be 
capable  of 
holding  pro- 
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tkfevM  sole,  and  tbe  intervention  of  a  trustee  was  necessary  to  prevent  8. 1. 
the  legal  estate  or  right  vesting  in  her  husband,  and  to  enable  it  to  ^~~ 
pass  without  an  acknowledged  deed«  The  words  "  separate  property  " 
are  equivalent  to  "  property  belonging  to  her  for  her  separate  use  :  " 
see  Re  Botoen,  1892,  2  Ch.  291 ;  Be  Armstrong,  21  Q.  B.  D.  264 ;  Be 
Lumley,  1896,  2  Gh.  690.  This  subs.,  taken  by  itself,  is  merely 
enabling;  it  does  not  say  whether,  ia  order  to  enable  a  married 
woman  to  take  separate  property  it  must  be  expressly  given  to  her  as 
such,  in  the  same  manner  as  formerly  in  case  of  property  given  for  her 
separate  use.  This,  however,  appears  provided  for  by  s.  2  as  to  a 
woman  married  after  1882,  and  by  s.  5  as  to  a  woman  married  before 
1883,  in  respect  to  property  acquired  after  1882.  Under  these  ss.  she 
is  ''entitled  to  have  and  hold,  and  to  dispose  of  in  manner  aforesaid, 
as  her  separate  property,"  so  that  an  absolute  separate  title  is  thereby 
created,  and  it  teems  quite  independent  of  the  terms  of  gift,  so  that  it 
is  not  now  legally  possible  to  create  the  old  status  as  to  property 
between  husband  and  wife. 

As  to  the  force  of  the  words  "  in  accordance  witb  the  provisions  of 
this  Act,"  see  Be  Cuno,  sup. ;  Be  Harris'  S.  E,,  28  Oh.  D.  171. 

Pearson,  J.,  held  that  the  s.  was  confined  in  its  operation  to  property  Applies  only 
acquired  during  the  coverture,  and  consequently  a  will  made  or  re-  to  property 
published  during  widowhood  was  necessary  in  order  to  dispose  of^^|^ 
property  acquired  during  widowbood :  Be  Frice,  28  Ch.  D.  709 ;  but  oovertore. 
see  now  M.  W.  P.  A.,  1893,  s.  3. 

But  a  will  made  before  this  Act  by  a  married  woman  dying  during 
the  coverture  would  pass  separate  property  acquired  under  this  Act : 
Be  Bovoen,  1892,  2  Ch.  291. 

Where  property  was  held  in  trust  for  a  widow  for  life  for  her  separate  Belease  of 
use  and  after  her  death  for  such  persons  as  she  should  during  coverture  V^^^^  ^^^ 
by  will,  and  when  discovert  by  deed  or  will  appoint,  and  in  default,  ^^  .       ^' 
for  her  absolutely,  so  that  before  her  second  marriage  sbe  was  entitled 
to  have  it  transferred  to  her  absolutely, — it  was  held  that  sbe  remained 
so  entitled  after  her  second  marriage  subsequently  to  tbe  Act:  Be 
Onslow,  39  Cb.  D.  622  ;  and  see  Be  Davenport,  1895, 1  Ch.  361. 

Notwithstanding  this  Act,  a  married  woman  cannot  make  a  valid 
grant  or  bequest  under  a  statute  {e.g.  The  Gifts  for  Churches  Act, 
1803,  43  Geo.  3,  c.  108),  from  the  enabling  provisions  of  which 
*'  women  covert  without  tbeir  husbands  '*  are  expressly  excluded :  Be 
Smith,  35  Ch.  D.  589. 

As  to  the  exercise  by  a  married  woman  of  a  general  power  of  ap-  General  power, 
pointment  by  will,  see  s.  4,  post,  and  n. 

This  subs,  has  been  held  not  to  apply  to  trust  property :  BeEdrhness  Trust 
<£•  AUsopp,  1896,  2  Ch.  358.  property. 

(2.)  A  married  woman  shall  be  capable  of  entering 
into  and  rendering  herself  liable  in  respect  of  and  to  the 
extent  of  her  separate  property  on  any  contract^  and  of 
suing  and  being  sued^  either  in  contract  or  in  tort,  or 
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S.  1.  otherwise,  in  all  respects  as  if  she  were  a  feme  sole,  and 
her  husband  need  not  be  joined  with  her  as  plaintiff  or 
defendant,  or  be  made  a  party  to  any  action  or  other 
legal  proceeding  brought  by  or  taken  against  her ;  and 
any  damages  or  costs  recovered  by  her  in  any  such  action 
or  proceeding  shall  be  her  separate  property;  and  any 
damages  or  costs  recovered  against  her  in  any  such  action 
or  proceeding  shall  be  payable  out  of  her  separate 
property,  and  not  otherwise. 


"Contract." 


**  Or  others 
wiie.** 

Married 
woman  may 
ane  and  peti- 
tion alone. 


Security  for 
costs. 


Disability  of 
covertnre. 


Tort  to 

separate 

property. 

Undertaking 
as  to  damages. 

Security  for 
oosts  of  appeal. 


See  also  M.  W.  P.  A.,  1893,  s.  1. 

As  to  '*  contracts  "  under  this  subs.,  and  their  nature,  see  Scott  ▼• 
Morley,  20  Q.  B.  D.  120 ;  Eolthy  v.  ffodgaon,  24  ib.  103 ;  Jay  v. 
EoUnson,  25  ib.  467 ;  Softlaw  v.  Welch,  1899,  2  Q.  B.  419.  A  married 
woman  can  make  a  joint  contract,  and  judgment  lecovered  against  the 
co-contractor  bars  an  action  against  ber:  Eoare  v.  Ntblett,  1891, 1 
Q.  B.  781 ;  and  she  can  contract  with  her  husband  (see  Butler  y.  B,, 
16  Q.  B.  D.  374 ;  Barmay  v.  Margrett,  1894,  2  Q.  B.  18)  and  they  can 
sue  one  another  for  breach  of  contract :  Butler  v.  ^.,  8up» ;  Sweet  v.  jSL, 
1895,  1  Q.  B.  12 ;  and  she  can  be  sued  by  him  for  money  lent  after, 
but  not  before,  marriage :  Butler  v.  B.,  14  Q.  B.  D.,  831 ;  16  t5.  374. 
As  to  her  covenants,  as  lessee,  running  with  the  land,  see  Sutherland 
V.  S.,  1893,  3  Ch.  169, 184, 196. 

As  to  the  effect  of  the  words  ''or  otherwise,"  see  Whittaker  v. 
Kershaw,  45  Gh.  D.  320. 

Under  this  subs,  a  married  woman  may  sue  alone  for  a  tort  com- 
mitted before  the  commencement  of  the  Act  (  Weldon  y.  Winalow^  13 
Q.  B.  D.  784 ;  Lotve  y.  Fox,  15  ib.  667),  and  for  a  trespass  on  a  house 
occupied  by  her  {Weldon  y.  De  Bathe,  14  Q.  B.  D.  339),  and  she  may 
petition  alone  (£0  Outwin,  31  W.  B.  374;  but  see  Be  Smith,  35  Gh. 
D.  589,  596),  and  is  not  liable  to  give  security  for  costs :  Threlfall  y. 
Wilson,  8  P.  D.  18 ;  Severance  y.  Civil  Service  Supply  Association,  48 
L.  T.  485 ;  Be  Isaac,  30  Ch.  D.  418 ;  Be  Thompson,  38  Ch.  D.  317, 
318 ;  but  a  married  woman,  an  infant,  must  appear  by  next  friend  or 
guardian  ad  litem :  Colman  y.  Northcote,  2  Ha.  147 ;  compare  Shipway 
v.  Ball,  16  Ch.  D.  376. 

In  cases  within  this  s.  coverture  has  ceased  to  be  a  disability  within 
the  provisions  as  to  disabilities  in  the  Statutes  of  Limitations :  Lowe 
y.  Fox,  sup, ;  Weldon  v.  NeaJ,  51  L.  T.  289. 

A  husband  cannot  now  sue  for  a  tort  to  his  wife's  separate  property : 
Button  y.  Sherras,  44  Sol.  J.  11,  and  see  s.  12. 

And  for  purposes  of  an  injunction,  her  undertaking  as  to  damages 
is  sufficient :  Be  Prynne,  W.  N.,  1885, 144 ;  Pike  y.  Cave,  62  L.  J.  Ch. 
937. 

But  where  she  appeals,  having  no  separate  property,  and  without  a 
next  friend,  she  may  be  ordered  to  give  security  for  costs  of  the  appeal : 


MAEBIED  WOMEN'S  PBOPEBTY  ACT,  1882.         287 

Whittaker  v.  Kershaw,  44  Ch.  D.  296 ;  Wddhen  ▼.  Scattergood,  W.  N.         S.  1. 
1887, 69.  

And  where,  iDstead  of  suing  alone,  she  sues  by  a  next  friend  who 
is  not  a  responsible  person,  security  for  costs  may  be  required:  Be 
Thompson^  sup. 

It  would  seem,  from  the  last  cited  case,  that  a  married  woman  who.  Suing  by  next 
after  the  M.  W.  P.  A.,  institutes  proceedings  by  a  next  friend,  cannot  fJ^i^^^d. 
proceed  without  one,  the  next  friend  being  alone  liable  for  costs.    But 
query  if  this  be  so  where  proceedings  have,  before  the  Act,  been  insti- 
tuted by  her  by  a  next  friend.    She  cannot  act  as  next  friend  or  Cannot  be  next 
guardian  ad  litem  (Be  Dvke  of  Somerset,  34  Ch.  D.  466) ;  and  her  fr>«^<^»  ^ 
husband  is  still  liable  for  her  torts :  Seroka  v.  Kattenhurg,  17  Q.  B.  D.  Husband  liable 
177 ;  Earle  v.  Eingscotey  1900,  2  Ch.  586 ;  and  a  husband  and  wife  ^'  **^'*"- 
sued  jointly  for  the  wife's  tort  cannot  set  up  separate  defences: 
Beaumont  v.  Kaye,  1904, 1  E.  B.  292. 

And  as  to  the  wife's  right  to  damages  for  personal  injuries  to  her, 
recovered  in  an  action  in  which  she  and  her  husband  are  co-plaintiffs, 
see  Beasley  y.  Boney,  1891, 1  Q.  B.  609,  and  s.  5,  inf. 

A  mother  cannot  maintain  an  action  for  the  seduction  of  her  Seduction  of 
daughter  while  living  with  both  parents,  in  the  absence  of  an  express  daughter, 
contract  of  service  between  mother  and  daughter :  Hamilton  y.  Long, 
1903,  2  Ir.  B.  407. 

Before  the  M.  W.  P.  A.,  1893  (which  only  applies  to  contracts  Must  have 
entered  into  after  the  passing  of  the  Act),  it  was  necessary,  in  order  property  at 
that  a  married  woman  should  be  liable  under  this  subs.^  that  she  ^^^  ^^' 
should  have  had  separate  property  free  from  any  restraint  on  anticipa- 
tion at  the  time  of  the  contract  (Be  Shaleetpear,  30  Ch.  D.  169; 
FaUiser  y.  Gwmey,  19  Q.  B.  D.  619 ;  Stogdon  y.  Lee,  1891,  1  Q.  B. 
661) ;  but  arrears  or  sayings  of  an  income  which  she  could  not  antici- 
pate, would  do :  Fitzgibhon  y.  Blake,  3  Ir.  Ch.  Rep.  328 ;  Butler  y. 
Cumpston,  7  Eq.  16;    Cox  y.  Bennett,  1891,  1  Ch.  617  ;  Eood-Barrs 
y.  Eerxot,  1896,  A.  C.  174,  but  not  the  clothes  of  herself  and  her 
children :  Leak  y.  Driffield,  24  Q.  B.  D.  98. 

A  judgment  against  a  woman  upon  a  contract  entered  into  by  her  Restraint  on 
during  coverture,  whether  obtained  during  or  after  the  cessation  of  the  *'^'ic*P****^°' 
coyerture,  cannot  be  enforced  against  property,  which  she  is  or  was 
during  the  coverture  restrained  from  anticipating :  Beckett  y.  Tasker, 
19  Q.  B.  D.  7 ;  Felton  y.  Harrison,  1891,  2  Q.  B.  422 ;  Softlaw  y. 
Welch,  1899,  2  Q.  B.  419 ;  and  the  M.  W.  P.  A.,  1893,  s.  1,  makes  no 
difference  in  this  respect:  Bamett  y.  Howard,  1900,  2  Q.  B.  784; 
Brown  y.  Dimbleby,  1904, 1  E.  B.  28 ;  and  accordingly  the  judgment 
cannot  be  enforced  by  any  kind  of  process  against  income  which  is  or 
was  during  the  coyerture  subject  to  the  restraint,  accrued  subsequently 
to  the  judgment :  see  the  above  cases  and  Whitdey  y.  Edwards,  1896, 
2  Q.  B.  48;  Be  Luirdey,  1896,  2  Ch.  690;  Bolitho  &  Co.,  Ltd.,  y. 
CUdley,  1906,  A.  C.  98 ;  secus  as  to  arrears  of  such  income,  due  and 
payable  at  or  before  the  date  of  the  judgment,  eyen  though  they  haye 
not  actually  come  to  her  hands :  Eood-Barrs  y.  Eeriot,  1896,  A.  C. 
174. 
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6.1. 


Coitf. 


Form  of 
jadgment. 


DeTasUTit  or 
broach  of 
troBt. 


Subject  to  M.  W.  P.  A.,  1893,  b.  2,  the  same  principles  apply  to 
orders  for  payment  of  costs  by  a  married  woman :  Cox  v.  Bennettf 
1891, 1  Ch.  617;  Be  Lufnley,  tup. 

The  Court  may  appoint  a  receiver  of  separate  property  out  of  which 
costs  are  payable :  CumminB  t.  Perkins^  1889, 1  Ch.  16. 

The  proper  form  of  judgment  against  a  married  woman  under  this 
subs,  was  settled  by  the  Court  in  Scott  v.  Morley^  20  Q.  B.  D.  120 
(see  also  Doume  ▼.  Fletcher^  21  ib,  11),  limiting  execution  to  the 
separate  property  of  the  married  woman  not  subject  to  auy  restriction 
against  anticipation,  unless,  by  reason  of  s.  19,  the  property  is  liable 
to  execution,  notwithstanding  such  restriction  (and  see,  So/tlaw  y. 
Wdch,  1899,  2  Q.  B.  419 — action  against  widow  on  contract  made 
during  coverture) ;  and  a  married  womaa  cannot  be  committed  to  prison 
under  s.  5  of  the  Debtors*  Act,  1869,  for  default  in  payment :  Scott  v. 
Morley^  sup.  For  the  form  of  judgment  upon  a  contract  made  after 
4th  December,  1893,  see  Bamett  v.  Howard,  sup. 

Sembie^  an  order  to  compel  a  married  woman  to  make  good  a  loss 
occasioned  by  her  devastavit  or  breach  of  trust  (see.  s.  24)  should 
accord  with  the  form  in  Scott  v.  MorUy :  Be  Tumbull,  1900, 1  Cb.  180 ; 
but  an  order  for  payment  into  Court  of  money  in  her  possession  as 
trustee,  executrix,  or  administratrix  should,  in  the  absence  of  evidence 
that  she  has  committed  a  breach  of  trust  or  devastavit,  be  in  the 
common  form,  and  she  is  liable  to  attachment  for  non-compliance 
therewith  under  s.  4  of  the  Debtors'  Act,  1869 :  Be  TurnhuU,  sup,  ; 
and  judgment  in  common  form  can  be  obtained  against  a  married 
woman  upon  contracts  made  by  her  before  marriage:  Bobinson  v. 
Lynes,  1894,  2  Q.  B.  577,  and  see  ss.  13, 19 ;  and  she  is  liable  to  the 
same  procedure  for  the  recovery  of  poor-rates  and  other  rates  recover- 
able in  the  same  manner  as  poor-rates,  as  if  she  were  not  a  married 
woman :  Be  Allm^  1894,  2  Q.  B.  924. 

Judgment  under  K.  S.  C,  0.  16,  r.  52,  may  be  ordered  against  a 
married  woman,  third  party,  as  a  feme  sole,  charging  her  separate 
estate  even  in  respect  of  a  liability  incurred  before  the  Act :  Gloucester* 
shire  Bg.  Co.  v.  Phillipps,  12  Q.  B.  D.  533. 

A  judgment  agninst  a  married  woman  may  be  the  foimdation  of  a 
garnishee  order :  Holthy  v.  Hodgson,  24  Q.  B.  D.  103. 


(3.)  Every  contract  entered  into  by  a  married  woman 
shall  be  deemed  to  he  a  contract  entered  into  by  her  with 
respect  to  and  to  hind  her  separate  property,  unless  the 
contrary  he  shown. 


Not  retro- 
spective. 

•*  Contrary 
•hown." 


This  subs,  is  repealed  by  M.  W.  P.  A.,  1893,  s.  4.  It  was  not 
retrospective :  Conolan  v.  Leyland,  27  Ch.  D.  632. 

Tlie  contrary  was  shown,  if  she  had  no  property  but  what  she  could 
not  anticipate:  Harrison  v.  Harrison,  13  P.  D.  180;  or  but  that  and 
her  own  and  her  children's  clothes :  Leak  v.  Driffidd,24i  Q.  B.  D.  98. 
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(4.)  Every  contract  entered  into  ly  a  married  woman        s.  i. 
tvith  respect  to  and  to  bind  her  separate  property  shall  hind        """ 
not  only  the  separate  property  which  she  is  possessed  of  or 
entitled  to  at  the  date  of  the  contract,  hut  also  all  separate 
property  which  she  may  thereafter  acquire. 

This  subs,  is  also  repealed  by  M.  W.  P.  A.,  1893,  s.  4.  It  was  not 
rotrospective:  Conolan  v.  Leyland,  27  Ch.  D.  632;  Tumhull  v. 
Formany  15  Q.  B.  D.  234 ;  Be  Roper,  39  Cb.  D.  482.  It  renders 
obsolete  (see  Cox  v.  Bennett,  1891,  1  Ch.  617,  622-3)  the  decision 
in  Pike  v.  Fitzgibhonj  17  Ch.  D.  454,  that  the  contract  of  a  married 
woman  bound  so  mucb  only  of  her  separate  estate  not  subject  to 
restraint  on  anticipation  as  existed  at  the  date  of  the  contract,  and 
remained  when  judgment  was  enforced. 

As  to  the  definition  of  "  contract,**  see  s.  24. 

"  Thereafter,"  t.e.  during  the  coverture  :  Beckett  v,  Taaker,  19  Q.  B. 
D.  7 ;  or  a  subsequent  coverture :  Jay  v.  Bobinson,  25  Q.  B.  D.  467 ; 
but  property  acquired  by  her  when  discovert,  as  well  as  separate  pro- 
perty which  she  cannot  -anticipate,  is  not  bound :  Pelton  Brothers  v. 
Harrison,  1891,  2  Q.  B.  422. 

The  M.  W.  P.  A.,  1893,  applies  only  'to  contracts  entered  into  after 
the  passiDg  of  the  Act,  and  it  repeals  the  two  preceding  subss.  abso- 
lutely. But  their  effect  as  to  acts  done  under  them  is  preserved :  see 
Interpretation  Act,  1889,  s.  38  (2),  (6)  and  (c). 

(5.)  Every  married  woman  carrying  on  a  trade  sepa- 
rately from  her  hnsband  shall,  in  respect  of  her  separate 
property,  be  subject  to  the  bankruptcy  laws  in  the  same 
way  as  if  she  were  a  feme  sole. 

A  married  woman  who  does  not  carry  on  a  trade  is  not  subject  to  Married 
the  bankruptcy  law :  see  Be  Gardiner,  20  Q.  B.  D.  249 ;  Be  a  Debtor,  woman  not 
1898,  2  Q.  B.  576 ;  and  per  Esher,  M.R.,  in  EoUby  v.  Hodgson,  24  *"^»"«- 
Q.  B.  D.  105, 106. 

A  married  woman  cannot  be  made  bankrupt  under  a  bankruptcy 
notice  on  a  judgment  in  the  form  in  Scott  v.  Morley  (see  Be  Lynes, 
1893,  2  Q.  B.  113 ;  Be  F.  Handford  &  Co^  1899, 1  Q.  B.  666) ;  nor 
can  a  widow  :  Be  Hewett,  1895, 1  Q.  B.  328 ;  and  see  Be  Beauchamp, 
1904, 1  K.  B.  572. 

A  married  woman  carrying  on  trade  in  partnership  with  her 
hasband  does  not  carry  on  trade  separately  from  him  :  Be  Helsby,  1 
Manson,  12 ;  but  one  carrying  on  a  business  of  her  own,  under  her 
husband's  management,  does  :  Be  Edwards,  43  W.  B.  509 ;  Be 
Worsley,  1901, 1 K.  B.  309. 

A  married  woman  on  becoming  bankrupt  cannot  be  required  to  Married 
exercise  in  favour  of  the  trustee  in  bankruptcy  a  general  power  of  "^^^^^^^^ 
appointment  (Ex  p,  Gilchrist,  Be  Armstrong,  17  Q.  B.  D.  621),  but  ^®°*"  P  ^^^' 
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SS.  1,2,3.     her  life  interest  settled  to  her  separate  use  passes  to  the  trustee 

— •         notwithstanding  s.  19 :  Ee  Armstrong^  Ex  p.  Boyd,  21  Q.  B.  D.  264, 

and  if  subject  to  a  restraint  on  anticipation,  becomes  assets  for  her 

creditors  on  the  removal  of  the  restraint  by  the  death  of  her  husband 

in  her  lifetime  :  He  Wheeler,  1899,  2  Cb.  717. 

As  to  what  constitutes  separate  business,  see  Re  Dearmer,  James  v. 
JJeanner,  W.  N.,  1885,  212  ;  Lovell  v.  Newton,  4  C.  P.  D.  7  ;  Smith  v. 
Hancock,  1894,  2  Ch.  377 ;  and  as  to  when  and  how  long  a  trade  is 
"  carried  on  "  :  lie  DagnaXl,  1896,  2  Q.  B.  407  ;  Re  Woreley,  sup. 

Property  of  a       %  Every  woman  who  marries   after  the  commence- 

l\^Ti^t^  inent  of  this  Act  shall  be  entitled  to  have  and  to  hold  as 

to  be  held  by    her  Separate  property  and  to  dispose  of  in  manner  afore- 

8oie"*  *™°    sftid  all  real  and  personal  property  which  shall  belong 

to  her  at  the  time  of  marriage,  or  shall  be  acquired  by 

or  devolve  upon  her  after  marriage,  including  any  wages, 

earnings,  money,  and  property  gained  or  acquired  by  her 

in  any  employment,  trade,  or  occupation  in  which  she  is 

engaged,   or  which  she  carries  on  separately  from  her 

husband,  or  by  the  exercise,  of  any  literary,  artistic,  or 

scientific  skill. 

Accordingly  the  examioation  of  a  woman  married  since  1882,  as  to 
her  consent  under  S.  E.  A.,  s.  50,  is  not  necessary :  Rtddell  v. 
Ernngton,  26  Ch.  D.  220;  Re  Robinson's  S,  E.,  38  Sol.  J.  325  (but 
see  Re  Smith,  35  Ch.  D.,  589,  696).    And  in   the  case  of  a  deed 

Fines  and  executed  by  her  under  s.  40  of  the  Fines  and  Recoveries  Act,  with 

riccoyeries  Act.  respect  to  her  own  property,  the  husband's  concurrence  and  acknow- 
ledgment by  her  are  not  required :  see  Re  Drummond  and  Davie,  1891, 
1  Ch.  524. 

Settlement.  As  to  the  effect  of  a  settlement  on  the  rights  gi^en  to  a  married 

woman  by  this  s.,  see  n.  s.  19. 

Trustee.  As  to  property  vested  in  a  married  woman  as  trustee,  see  s.  18  and  n. 

thereto. 

As  to  a  married  womar/s  exemption  from  Income  Tax,  see  Finance 
Act,  1897,  s.  5. 

Loans  by  wife  3.  Any  money  or  other  estate  of  the  wife  lent  or 
to  us  an  .  gj^trugted  by  her  to  her  husband  for  the  purpose  of  any 
trade  or  business  carried  on  by  him^  or  otherwise^  shall 
be  treated  as  assets  of  her  husband's  estate  in  case  of  his 
bankruptcy,  under  reservation  of  the  wife's  claim  to  a 
dividend  as  a  creditor  for  the  amount  or  value  of  such 
money  or  other  estate  after,  but  not  before,  all  claims 
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of  the  other  creditors  of  the  husbaud  for  valuable  con-      SS.  3,  4. 
sideration    in    money  or    money's    worth    have    been 
satisfied. 

The  words  "  other  estate  "  include  buj  property  whatsoever :  He  «  Other 
Donaldson,  1902,  2  Ir.  R.  310.  esUte." 

The  8.  does  not  apply  to  a  loan  by  a  wife  to  her  husband  for  « Or  other- 
purposes  unconnected  with  his  trade  or  business :  Be  Tidswellf  56  wise.' 
L.  J.  Q.  B.,  548 ;  Mackintosh  v.  Pogose,  1895,  1  Ch.  505 ;  Re  Clark, 
1898,  2  Q.  B.  330  (dissenting  from  Alexander  y.  BarnhUl,  21  L.  B. 
Ir.  511.) 

The  wife  must  make  out  a  prima  facie  case  that  the  loan  was  not  When  applio 
made  to  the  husband  for  the  purpose  of  his  business  :  Re  Cronmire,  ^ble« 
1901,  1  K.  B.  480,  in  which  case  it  was  said  that  Re  Oeneae,  16 
Q.  B.  D.  700,  does  not  decide  that  the  onus  is  in  every  case  thrown 
on  the  wife. 

If  the  loan  is  made  to  a  trading  partnership  of  which  the  husband  is  Partnership, 
a  member,  the  wife,  so  far  as  respects  the  joint  estate,  is  not  postponed 
to  other  creditors  :  Re  Tuff,  19  Q.  B.  D.  88. 

It  is  conceived  that  this  s.  leaves  the  wife  free  to  enforce  any 
security  she  takes  from  her  husband  for  the  loan :  compare  Ex  p, 
SheU,  4  Ch.  D.  789 ;  Badeley  v.  Consolidated  Bank,  34  Oh.  D.  536 ; 
38  ih.  238. 

This  s.  is  not  retrospective :  Re  Edme,  54  L.  T.  301. 

The  8.  applies,  by  virtue  of  s.  10  of  the  Judicature  Act,  1875,  in  the  Husband's 
administration  by  the  Court  of  the  husband's  insolvent  estate :  Re  insolvent 
Leng,  1895,  1  Ch.  652 ;  except  that,  if  the  widow  is  executrix  or  ••****• 
administratrix,  her  common  law  right  of  retainer  is  unaffected :  Re 
May,  45  Ch.  D.  499 ;  Re  AmMer,  1905, 1  Ch.  697. 

4.  The  execation  of  a  general   power  by  will  by  a  Execution  of 
married  woman  shall  have  the  eflfect  of  making  the  pro-  8«n«»l  power, 
perty  appointed  liable  for  her  debts  and  other  liabilities 
in  the  same  manner  as  her  separate  estate  is  made  liable 
under  this  Act, 

See  Re  Hodgson,  1899, 1  Ch.  666. 

This  s.  applies,  as  to  contracts  made  during  coverture,  only  to  those 
made  after  the  commencement  of  the  Act :  Re  Roper,  39  Cb.  D.  482  ; 
but  applies  to  those,  whether  the  married  woman  at  their  date  had 
separate  property  or  not :  Re  Ann,  1894, 1  Ch.  549.  It  applies  to 
contracts  made  by  the  testatrix  when  a  "  feme  sole,*'  whether  before 
the  Act  or  not :  Re  Hughes,  1898,  1  Ch.  529.  As  to  the  law  apart 
from  the  Act,  see  Re  Roper ;  Re  Ann ;  sup, ;  Pike  v.  Fitzgihhon,  17 
Ch.  D.  at  p.  466  ;  and  Re  Parkin,  1892,  3  Ch.  510,  as  to  ante-nuptial 
contracts. 

u2 
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SS.  5.  6. 

Property 
acquired  after 
the  Act  by  a 
woman  mar- 
ried  before  the 
Act  to  be  held 
by  her  as  a 
feme  sole. 


5.  Every  woman  married  before  the  commencement 
of  this  Act  shall  be  entitled  to  have  and  to  hold  and 
to  dispose  of  in  manner  aforesaid  as  her  separate 
property  all  real  and  personal  property,  her  title  to 
which,  whether  vested  or  contingent,  and  whether  in 
possession,  reversion,  or  remainder,  shall  accrue  after 
the  commencement  of  this  Act,  including  any  wages, 
earnings,  money,  and  property  so  gained  or  acquired 
by  her  as  aforesaid. 


When  title 
must  accrue. 


"  Spcs 
successionis.' 

Separate 
examination. 


The  date  when  the  title,  whether  vested  or  contingent,  was  acquired 
to  any  property,  and  not  the  date  when  it  falls  into  possession,  (rovernB 
the  application  of  the  Act  (Beid  t.  Reid,  31  Ch.  D.  402 ;  He  Dixon, 
35  ib.  4) ;  but  a  mere  *'  spes  succossionis  **  is  no  title :  Be  Parsons^  45 
Ch.  D.  51. 

Separate  examination  of  a  married  woman  for  purposes  of  the  S.  E.  A. 
is  not  required  where  her  interest  in  the  settled  property  was  acquired 
after  this  Act :  Be  BatVs  8.  E,,  1897,  2  Ch.  65. 
Special  power.  Under  an  exercise  of  a  special  power,  title  accrues  when  the  power 
is  exercised,  not  when  it  is  created  :  Be  Crawshay^  1891,  3  Ch.  176, 
180 ;  Sweetapple  v.  H<yr1ock,  11  Ch.  D.  745 ;  Be  Butler,  I.  R.  3  Eq. 
138  ;  Farwell  on  Pow.,  2nd  ed.,  p.  289. 

A  will,  made  before  the  Act,  by  a  married  woman,  will,  independ- 
ently of  s.  3  of  the  M.  W.  P.  A.,  1893,  pass  separate  property  accruing 
to  her  under  this  s.  :  Be  Bowen,  1892,  2  Ch.  291. 

This  s.  includes  money  recovered  by  the  verdict  of  a  jury :  BeaHey 
V.  Boney,  1891, 1  Q.  B.  609. 

As  to  the  eflfect  of  a  settlement  upon  this  «.,  see  n.  to  s.  19. 


As  to  stock, 
Ac,  to  which 
a  married 
woman  is 
entitled. 


6.  All  deposits  in  any  post  ofiSce  or  other  savings 
banky  or  in  any  other  bank,  all  annuities  granted  by 
the  Commissioners  for  the  Reduction  of  the  National 
Debt  or  by  any  other  person,  and  all  sums  forming 
part  of  the  public  stocks  or  funds,  or  of  any  other  stocks 
or  funds  transferable  in  the  books  of  the  Governor 
and  Company  of  the  Bank  of  England,  or  of  any  other 
bank,  which  at  the  commencement  of  this  Act  are 
standing  in  the  sole  name,  of  a  married  woman,  and 
all  shares,  stock,  debentures,  debenture  stock,  or  other 
interests  of  or  in  any  corporation,  company,  or  public 
body,  municipal,  commercial,  or  otherwise,  or  of  or  in 
any  industrial,  provident,  friendly,  benefit,  building,  or 
loan  society,  which  at  the  commencement  of  this  Acf 
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are  standing  ia  her  came,  shall  be  deemed,  unless  and  SS.  6,7. 
until  the  contrary  be  shown,  to  be  the  separate  pro- 
perty  of  such  married  woman ;  and  the  fact  that  any 
such  deposit,  annuity,  sum  forming  part  of  the  public 
stocks  or  funds,  or  of  any  other  stocks  or  funds  trans- 
ferable in  the  books  of  the  Governor  and  Company 
of  the  Bank  of  England  or  of  any  other  bank,  share, 
stock,  debenture,  debenture  stock,  or  other  interest  as 
aforesaid,  is  standing  in  the  sole  name  of  a  married  . 
woman  shall  be  sufficient  prima  facie  evidence  that  she 
is  beneficially  entitled  thereto  for  her  separate  use,  so  as 
to  authorize  and  empower  her  to  receive  or  transfer  the 
same,  and  to  receive  the  dividends,  interests,  and  profits 
thereof,  without  the  concurrence  of  her  husband,  and  to 
indemnify  the  Postmaster  General,  the  Commissioners 
for  the  Beduction  of  the  National  Debt,  the  Governor 
and  Company  of  the  Bank  of  England,  the  Governor  and 
Company  of  the  Bank  of  Ireland,  and  all  directors, 
managers,  and  trustees  of  every  such  bank,  corporation, 
company,  public  body,  or  society  as  aforesaid,  in  respect 
thereof. 

This  8.  applies  to  funds  in  the  sole  name  of  a  married  woman  at  the 
commencomeDt  of  the  Act,  although  "  name,"  and  not  "  sole  name," 
occurs  in  the  15th  line.  The  next  s.  applies  to  those  subsequently 
transferred  to  her  sole  name. 

This  s.  uses  the  old  expressions  "  separate  property  of  a  married 
woman,"  aod  "separate  use,"  but  nothing  seems  to  arise  thereon. 
The  words  seem  to  be  used  as  equivalent  expressions :  see  first  note 
to  ?.  1  (1)  of  this  Act. 

As  to  the  law  under  the  M.  W.  P.  A.,  1870,  see  that  Act,  ss.  3-5, 
and  Howard  v.  Bank  of  England,  19  Eq.  295. 

7.  All  saras  forming  part  of  the  public  stocks  or  funds,  As  to  stock, 
or  of  any  other  stocks  or  funds  transferable  in  the  books  ?*'•'  *?  ^. 

-mil  j»  1-1  transferred, 

of  the  Bank  of  England  or  of  any  other  bank,  and  all  &c,  to  a  mar- 
such  deposits  and  annuities  respectively  as  are  men-  '  woman, 
tioned  in  the  last  preceding  section,  and  all  shares, 
stock,  debentures,  debenture  stock,  and  other  interests 
of  or  in  any  such  corporation,  company,  public  body,  or 
society  as  aforesaid,  which  after  the  commencement  of 
this  Act  shall  be  allotted  to  or  placed,  registered,  or 
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ss.  7, 8.  transFerred  in  or  into  or  made  to  stand  in  the  sole  name 
of  any  married  woman  shall  be  deemed,  unless  and  until 
the  contrary  be  shown,  to  be  her  separate  property  in 
respect  of  which  so  far  as  any  liability  may  be  incident 
thereto  her  separate  estate  shall  alone  be  liable,  whether 
the  same  shall  be  so  expressed  in  the  document  whereby 
her  title  to  the  same  is  created  or  certified,  or  in  the 
books  or  register  wherein  her  title  is  entered  or  recorded, 
or  not. 

Provided  always,  that  nothing  in  this  Act  shall  require 
or  authorize  any  corporation  or  joint  stock  company  to 
admit  any  married  woman  to  be  a  holder  of  any  shares 
or  stock  therein  to  which  any  liability  may  be  incident 
contrary  to  the  provisions  of  any  Act  of  Parliament, 
charter,  bye-law,  articles  of  association,  or  deed  of  settle- 
ment regulating  such  corporation  or  company. 
inTestments  in     g.  AH    the  provisions  hereinbefore  contained  as  to 

joint  nnmes  of    ,  ..^    .  x      is*  xi  •  i_      i_  • 

married  deposits  lu  any  post  office  or  other  savings  bank,  or  m 

women  and  ^nj  other  bank,  annuities  granted  by  the  Commissioners 
for  the  Eeduction  of  the  National  Debt  or  by  any  other 
persons,  sums  forming  part  of  the  public  stocks  or  funds, 
or  of  any  other  stocks  or  funds  transferable  in  the  books 
of  the  Bank  of  England  or  of  any  other  bank,  shares, 
stock,  debentures,  debenture  stock,  or  other  interests  of 
or  in  any  such  corporation,  company,  public  body,  or 
society  as  aforesaid  respectively,  which  at  the  commence- 
ment of  this  Act  shall  be  standing  in  the  sole  name  of  a 
married  woman,  or  which,  after  that  time,  shall  be  allotted 
to,  or  placed,  registered,  or  transferred  to  or  into,  or  made 
to  stand  in,  the  sole  name  of  a  married  woman,  shall 
respectively  extend  and  apply,  so  far  as  relates  to  the 
estate,  right,  title,  or  interest  of  the  married  woman,  to 
any  of  the  particulars  aforesaid  which,  at  the  commence- 
ment of  this  Act,  or  at  any  time  afterwards,  shall  be 
standing  in  or  shall  be  allotted  to,  placed,  registered,  or 
transferred  to  or  into,  or  made  to  stand  in,  the  name  of 
any  married  woman  jointly  with  any  persons  or  person 
other  than  her  husband. 

As  to  the  law  before  this  Act,  see  note  to  s.  G,  sup. 
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9.  It  shall  not  be  necessary  for  the  husband  of  any  SS.  9,  lo,  ii. 
married  woman,  in  respect  of  her  interest,  to  join  in  the  j^  toTtocic 
transfer  of  any  such  annuity  or  deposit  as  aforesaid,  or  &€•♦  standing 

-         r  i.iti-ji  n       1  1*^^  *"®  joint 

any  sum  lormmg  part  of  the  public  stocks  or  funds,  or  of  names  of  a 
any  other  stocks  or  funds  transferable  as  aforesaid,  or  any  ™""'»^ 

'f  '  J  woman  and 

share,  stock,  debenture,  debenture  stock,  or  other  benefit,  others, 
right,  claim,  or  other  interest  of  or  in  any  such  corpora- 
tion, company,  public  body,  or  society  as  aforesaid,  which 
is  now  or  shall  at  any  time  hereafter  be  standing  in  the 
sole  name  of  any  married  wonaan,  or  in  the  joint  names 
of  such  married  woman  and  any  other  person  or  persons 
not  being  her  husband. 

10.  If  any  investment  in  any  such  deposit  or  annuity  Frandalent 
as  aforesaid,  or  in  any  of  the  public  stocks  or  funds,  or  ^^h  money  of 
in  any  other  stocks  or  funds  transferable  as  aforesaid,  or  husband. 

in  any  share,  stock,  debenture,  or  debenture  stock  of  any 
corporation,  company,  or  public  body,  municipal,  com- 
mercial, or  otherwise,  or  in  any  share,  debenture,  benefit, 
right,  or  claim  whatsoever  in,  to,  or  upon  the  funds  of 
any  industrial,  provident,  friendly,  benefit,  building,  or 
loan  society,  shall  have  been  made  by  a  married  woman 
by  means  of  moneys  of  her  husband,  without  his  consent, 
the  Court  may,  upon  an  application  under  section  seven- 
teen of  this  Act,  order  such  investment,  and  the  dividends 
thereof,  or  any  part  thereof,  to  be  transferred  and  paid 
respectively  to  the  husband;  and  nothing  in  this  Act 
contained  shall  give  validity  as  against  creditors  of  the 
husband  to  any  gift,  by  a  husband  to  his  wife,  of  any 
property,  which,  after  such  gift,  shall  continue  to  be  in 
the  order  and  disposition  or  reputed  ownership  of  the 
husband,  or  to  any  deposit  or  other  investment  of  moneys 
of  the  husband  made  by  or  in  the  name  of  his  wife  in 
fraud  of  his  creditors;  but  any  moneys  so  deposited  or 
invested  may  be  followed  as  if  this  Act  had  not  passed. 

IL  A  married  woman  may  by  virtue  of  the  power  of  Moneys  pay- 
making  contracts  hereinbefore  contained  efiect  a  policy  !^}?.y "f^^^^ 
upon  her  own  life  or  the  life  of  her  husband  for  her  ance  not  to 
separate  use ;  and  the  same  and  all  benefit  thereof  shall  estSe^of  the 
enure  accordingly.  insured. 
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S.  11  A  policy  of  assurance  effected  by  any  man  on  his 

^       own  life,  and  expressed  to  be  for  the   benefit  of  his 
wife,  or  of  his  children,  or  of  his  wife  and  children, 
or  any  of  them,  or  by  any  woman  on  her  own  life, 
and  expressed  to  be  for  the  benefit  of  her  husband, 
or  of  her  children,  or  of  her  husband  and  children, 
or  any  of  them,  shall  create  a  trust  in  favour  of  the 
objects  therein  named,  and  the  moneys  payable  under 
any  such  policy  shall  not,  so  long  as  any  object  of  the 
trust  remains  unperformed,  form  part  of  the  estate  of 
the  insured,  or  be  subject  to  his  or  her  debts :  Provided, 
that  if  it  shall  be  proved  that  the  policy  was  effected 
and   the  premiums  paid    with   intent   to  defraud   the 
creditors  of  the  insured,  they  shall  be  entitled  to  receive, 
out  of  the  moneys  payable  under  the  policy,  a  sum 
equal  to  the  premiums  so  paid.    The  insured  may  by  the 
policy,  or  by  any  memorandum  under  his  or  her  hand, 
appoint  a  trustee  or  trustees  of  the  moneys  payable 
under  the  policy,  and  from  time  to  time  appoint  a  new 
trustee  or  new  trustees  thereof,  and  may  make  provision 
for  the  appointment  of  a  new  trustee  or  new  trustees 
thereof,  and  for  the  investment  of  the  moneys  payable 
under  any  such  policy.    In  default  of  any  such  appoint- 
ment of  a  trustee,  such  policy,  immediately  on  its  being 
effected,  shall  vest  in  the  insured  and  his  or  her  legal 
personal  representatives,  in  trust  for  the  purposes  afore- 
said.   If,  at  the  time  of  the  death  of  the  insured,  or  at 
any  time  afterwards,  there  shall  be  no  trustee,  or  it  shall 
be  expedient  to  appoint  a  new  trustee  or  new  trustees,  a 
trustee  or  trustees  or  a  new  trustee  or  new  trustees  may 
be  appointed  by  any  Court  having  jurisdiction  under  the 
13  &  14  Vict,  provisions  of  the  Trustee  Act,  1850,  or  the  Acts  amend- 
c.  CO.  jjjg  Q^^  extending  the  same.    The  receipt  of  a  trustee 

or  trustees  duly  appointed,  or,  in  default  of  any  such 
appointment,  or  in  default  of  notice  to  the  insurance 
office,  the  receipt  of  the  legal  personal  representative  of 
the  insured  shall  be  a  discharge  to  the  office  for  the  sum 
secured  by  the  policy,  or  for  the  value  thereof,  in  whole 
or  in  part 
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On  the  general  features  of  the  s.,  compared  with  those  of  s.  10  of  the        S.  11. 
M.  W.  P.  A.,  1870,  see  Be  Tumbull,  1897,  2  Ch,  415.  

"Objects  therein  named":  see  Be  Browne,  1903, 1  Oh.  188. 

The  following  points  seem  to  arise  on  this  s.,  and  may,  it  is  con-  Points  arising 
ceived,  be  answered  or  explained  as  follows : —  on  s.  11. 

1.  A  policy  effected  by  a  married  woman  remains  her  separate  PoHcy  effected 
property  if  the  object  in  whose  favour  it  is  effected  fail,  and  can  be  bj  married 
disposed  of  by  her  as  A/eme  sole  (see  ss.  1,  24) :  see  Cleaver  v.  Mutual  ^o™»n. 
Beserve  Furid  Life  Auociation,  1892, 1  Q.  B.  147. 

2.  If  the  policy  is  effected  by  a  man  for  the  benefit  of  his  wife  and  When  interesti 
children,  or  by  a  woman  for  the  benefit  of  her  husband  and  children,  v«*t  under, 
the  beneficiaries  acquire,  at  the  time  or  in  the  event  specified  in  the 

policy,  vested  interests  in  like  manner  as  in  case  of  an  ordinary  policy 
effected  and  assigned  to  trustees  on  trust.    If  the  wife  or  husband  is 
to  take  a  life  interest  only,  it  should  be  so  expressed :  if  there  be  no 
direction  to  the  contrary,  the  wife  and  children  take  as  joint  tenants : 
see  Be  Seyton,  34  Ch.  D.  511,  dissenting  from  Be  Adam,  23  Oh.  D. 
529 ;  Be  Davies,  1892, 1  Ch.  90,  following  Be  SeyUm.    And  if  the  wife, 
living  at  the  date  of  the  policy,  dies,  a  subsequent  wife  and  her 
children  are  entitled  to  participate  jointly  with  the  first  wife*s  children : 
Be  Browne,  sup,,  and  compare  Be  Qriffiths,  1903,  1  Ch.  739  (a  case 
on  the  M.  W.  P.  A.,  1870).    If  the  policy  is  effected  by  a  man  or  his  How  policy 
wife  for  the  benefit  of  the  other  alone  it  should  be  expressed  that  that  should  be  ex- 
other  shall  take  only  in  case  of  surviving,  as  otherwise  there  will  be  Passed, 
an  immediate  right  to  dispose  of  it. 

3.  The  power  to  effect  a  policy  is  not,  it  seems,  as  in  the  Act  of  1870,  policies 

confined  to  a  married  man  or  woman.    An  unmarried  man  or  woman  effected  under 

may  under  this  s.  effect  a  policy  for  any  future  wife  or  husband  and  ^****  ■•  ^J. 
,  .,,  r       y  y  unmarried 

4.  Children  only  and  not  issue  generally  are  within  the  s.  -^^^  ^^^^^^ 

5.  The  policy  under  this  s.  is  in  effect  a  complete  settlement  of  than  children 
personalty  incapable  of  being  defeated  by  the  person  making  it  though  not  within 
there  be  no  wife  or  children  yet  in  existence  :  compare  Be  Atkinson,  *****  *• 

39  Sol.  J.  655.    Nor  can  the  insured  surrender  the  policy ;  but  perhaps  Effect  of  this  s, 
(there  being  no  covenant  to  keep  up  the  policy)  it  might  be  exchanged  ?^  J^rr/nder 
for  a  policy  for  a  smaller  sum  on  the  same  life  and  free  of  premium, 
this  being  the  only  mode  of  preserving  the  policy  if  the  premium 
cannot  be  paid. 

6.  In  the  absence  of  wife  or  husband  or  child  capable  of  taking  Failure  of 
under  the  trusts,  the  policy  is  part  of  the  estate  of  the  insured,  and  objects, 
would  pass  to  his  or  her  trustee  in  bankruptcy :  see  Cleaver  v. 
MtUual  &c  Association,  sup,    A  general  power  to  surrender  should  Powers  to 
not  be  reserved.    If  it  were  reserved,  or  could  be  implied,  it  could  be  be  reserved, 
exercised  by  the  trustee  in  bankruptcy  and  thus  defeat  the  settle- 
ment.   The  only  power  reserved  (if  any)  should  be  to  apply  bonuses 

in  reduction  of  premiums,  or  to  surrender  in  exchange  for  a  policy 
of  smaller  amount  at  a  reduced  premium,  or  with  all  premiums 
paid  up. 
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S.  11. 

Declaration  of 
trusts. 


Notice. 


Stamp. 


In  whom 
policy  vestf. 


Powers  of 
trustees. 


Appointment 
of  trustees. 


Oeneral  effect 
of  this  8. 


Satisfaction 
of  covenant. 

Title  of 
petition. 

Single  tmstee 
appointed. 


7.  Though  this  s.  does  not,  like  the  Act  of  1870,  say  that  wife 
and  children  are  under  the  policy  to  take  '*  according  to  the  interest 
expresBed,"  yet  the  trusts  of  the  policy  money  may,  it  is  conceived,  be 
moulded  in  any  way  the  insured  desires  for  the  benefit  of  wife  and 
children. 

8.  The  words  "  in  default  of  notice  to  the  insurance  o£Bce  '*  mean 
in  default  of  notice  of  appointment  of  trustees  of  the  policy  money. 
But  during  the  insured*B  life,  where  there  are  no  trustees,  notices  of 
assignments  and  charges  must,  it  is  conceived,  be  given  to  the  office, 
there  being  no  one  else  to  receive  them,  and  the  office  must  record  and 
acknowledge  them  as  in  case  of  an  ordinary  policy.  No  other  notice 
seems  possible.  Nevertheless  the  office  may  pay  the  money  to  the 
trustees  thereof  when  appointed,  or,  if  none,  to  the  insured's  personal 
representatives,  but  should  in  each  case  hand  over  copies  of  the 
notices. 

9.  Assuming  the  policy  to  have  no  money  value,  no  settlement  stamp 
beyond  the  lOs.  for  a  Declaration  of  Trust  is  payable,  there  being  no 
provision  made  for  keeping  up  the  policy:  see  Stamp  Act,  1891, 
8.104. 

10.  The  s.  does  not  expressly  authorize  the  appointment  of  trustees 
of  the  policy,  but  only  trustees  of  the  money  payable  under  the  policy. 
If  no  trustee  is  appointed,  the  policy  being  in  the  name  of  the  insured 
vests  in  him. 

11.  If  trustees  are  appointed  it  is  not  expressly  stated  that  the 
policy  is  to  vest  in  them,  but  their  receipts  are  made  a  discharge  for 
the  policy  money ;  consequently  under  the  Policies  of  Assurance  Act, 
1867,  they  have  a  legal  right  to  sue  on  the  policy,  if  notice  is  given 
according  to  s.  3  of  that  Act,  and  this  seems  in  effect  to  vest  the 
policy  in  them  in  the  same  manner  as  an  assignment  on  trust. 

12.  If  the  policy  names  trustees  it  does  not  seem  necessary  to  the 
effectual  appointment  of  such  trustees  that  the  insured  should  sign 
the  policy,  but  he  or  she  must  sign  any  separate  writing  appointing 
trustees. 

13.  Having  regard  to  the  other  provisions  of  the  Act,  the  effect  of 
this  8.  seems  to  be  only  to  render  unnecessary  a  deed  assigning  the 
policy  to  trustees  upon  trust,  and  (see  Holt  v.  Everallj  2  Cb.  D.  273) 
to  prevent  the  settlement  from  coming  within  s.  91  of  the  Bankruptcy 
Act,  1869,  or  s.  47  of  the  Bankruptcy  Act,  1883  :  see  s.  152  of  that 
Act. 

Whether  a  covenant  in  a  settlement  to  pay  a  sum  to  be  held  on 
trusts  for  the  wife  and  children  could  be  satisfied  by  effecting  a  policy 
under  this  s.,  see  Be  Cartwright,  72  L.  J.  Ch.  622. 

A  petition  for  appointment  of  new  trustees  of  a  policy  under  M.  W. 
P.  A.,  1870,  s.  10,  may  be  entitled  only  under  that  Act :  Be  Adam^ 
23  Cb.  D.  525 ;  Be  Tumbull,  1897,  2  Ch.  415 ;  Be  Kuyper,  1899, 
1  Ch.  38 ;  contra^  Be  Soutar,  26  Ch.  D.  236.  A  single  trustee  of  a 
policy  may  be  appointed  though  there  is  an  infant.  Be  Adam ;  Be 
Tumhull,  sup. ;  contra^  Be  llowson^  W.  N.,  1885,  213. 


MARRIED  WOMEN»S  PROPERTY  ACT,  1882.         299 

A  policy  effected  under  s.  10  of  M.  W.  P.  A.,  1870,  by  a  man  on  his     SS.  11, 12. 
own  life  for  the  benefit  of  his  wife  and  children  was  authorized  to  be         *— ^ 
exchanged  for  another  policy  for  a  smaller  sum,  with  premiums  fully     ?.  ^"^®  ° 
IKiid  up,  in  Schultze  v.  S.,  56  L.  J.  Ch.  356. 

It  has  been  questioned  whether  this  s.  applies  to  an  endowment  Endowment 
policy  creating  a  trust  for  wife  and  children,  that  is,  a  policy  under  P°  '*^'®*' 
which  the  money  is  payable  not  only  on  death,  but  also  on  surviving  a 
certain  age.  Such  a  policy  is  an  ordinary  life  policy  with  the  benefit 
accelerated,  and  seems  to  come  within  the  definition  of  a  '*  policy 
effected  by  a  man  on  his  own  life."  It  would  at  all  events  operate  as 
a  valid  settlement  subject  to  s.  47  of  the  Bankruptcy  Act,  1883. 

As  to  the  legality  and  effect  of  a  policy  effected  for  purposes  similar 
to  those  of  this  s.,  but  not  under  the  s.,  see  Be  Davies,  1892,  3  Ch.  63. 

As  to  proceedings  in  the  County  Court  under  this  s.,  see  County  County  Court. 
Court  rules,  1903,  0.  46,  r.  1. 

12.  Every  womaD,  whether  married  before  or  after  Remedies  of 
this  Act,  shall  have  in  her  own  name  against  all  persons  ;^;;^i:f ^.^ 
whomsoever,  including    her    husband,  the    same  civil  protection  and 
remedies,  and  also  (subject,  as  regards  her  husband,  to  separate  ^ 
the  proviso  hereinafter  contained)  the  same  remedies  and  Property, 
redress  by  way  of  criminal  proceedings,  for  the  protection 
and  security  of  her.  own  separate  property,  as  if  such 
property  belonged  to  her  as  a  feme  sole,  but,  except  as 
aforesaid,  no  husband  or  wife  shall  be  entitled  to  sue  the 
other  for  a  tort.     In  any  indictment  or  other  proceeding 
under  this  section  it  shall  be  sufiScient  to  allege  such 
property  to  be  her  property ;   and  in  any  proceeding 
under  this  section  a  husband  or  wife  shall  be  competent 
to  give  evidence  against  each  other,  any  statute  or  rule  of 
law  to  the  contrary  notwithstanding:  Provided  always, 
that  no  criminal  proceedings  shall  be  taken  by  any  wife 
against  her  husband  by  virtue  of  this  Act  while  they  are 
living  together,  as  to  or  concerning  any  property  claimed 
by  her,  nor  while  they  are  living  apart,  as  to  or  concern- 
ing any  act  done  by  the  husband  while  they  were  living 
together,  concerning  property  claimed  by  the  wife  unless 
such  property  shall  have  been  wrongfully  taken  by  the 
husband  when  leaving  or  deserting,  or  about  to  leave  or 
desert,  his  wife. 

A  husband  cannot  now  sue  for  a  tort  to  his  wife's  separate  property  :  ^ 

Rusion  V.  SherraSf  44  Sol.  J.  11.  property. 
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SS.  12,  13. 

Statutes  of 
Limitation. 


Injunction. 


Defamatory 
libel. 


Wife's  ante- 
nuptial debts 
and  liabilities. 


A  married  woman's  debt  to  ber  buaband  is  witbin  the  Statutes  of 
Limitation  :  Be  Lady  Heatings^  35  Ch.  D.  94. 

As  to  ber  right  in  eqaity  against  ber  husband's  estate  in  respect  of 
ber  separate  property  of  which  sbe  was  deprived  by  him,  see  Wassell 
V.  Leggait,  1896,  1  Ch.  554 ;  the  Statutes  of  Limitation  do  not  run 
against  her.  She  may  claim  the  return  of  chattels  wrongfully  detained 
by  her  husband  or  their  value :  Lamer  v.  L,,  W.  N.  1905, 116. 

An  injunction  may  be  granted  on  the  application  of  a  married 
womsn  on  her  sole  undertaking  as  to  consequential  damages :  Be 
Frynne,  53  L.  T.  45 ;  W.  N.,  1885, 144 ;  Pike  v.  Cave,  W.  N.,  1893, 
91.  And  a  husband  is  not  debarred  from  proceeding  against  his  wife 
under  such  an  undertaking  by  the  prohibition  in  this  s.  in  regard  to 
his  wife's  torts :  Bunt  v.  ff^  54  L.  J.  Ch.  289 ;  W.  N.,  1884,  243. 

A  married  woman  may  not  take  criminal  proceedings  against  her 
husband  for  a  defamatory  libel :  Beg,  v.  Lord  Mayor  of  London,  16 
Q.  B.  D.  772. 

As  to  this  s.  see  Beg.  v.  BrittUton,  12  Q.  B.  D.  266 ;  Beg.  v.  Streeter, 
1900,  2  Q.  B.  601 ;  Bex.  v.  James,  1902, 1  K.  B.  540 ;  and  M.  W.  P.  A., 
1884 ;  Criminal  Evidence  Act,  1898,  s.  4. 

13.  A  woman  after  her  marriage  shall  continue  to  be 
liable  in  respect  and  to  the  extent  of  her  separate  pro- 
perty for  all  debts  contracted,  and  all  contracts  entered 
into  or  wrongs  committed  by  her  before  her  marriage, 
including  any  sums  for  which  she  may  be  liable  as  a  con- 
tributory, either  before  or  after  she  has  been  placed  on 
the  list  of  contributories,  under  and  by  virtue  of  the 
Acts  relating  to  joint-stock  companies ;  and  she  may  be 
sued  for  any  such  debt  and  for  any  liability  in  damages 
or  otherwise  under  any  such  contract,  or  in  respect  of 
any  such  wrong ;  and  all  sums  recovered  against  her  in 
respect  thereof,  or  for  any  costs  relating  thereto,  shall 
be  payable  out  of  her  separate  property ;  and,  as  between 
her  and  her  husband,  unless  there  be  any  contract 
between  them  to  the  contrary,  her  separate  property 
shall  be  deemed  to  be  primarily  liable  for  all  such  debts, 
contracts,  or  wrongs,  and  for  all  damages  or  costs  re- 
covered in  respect  thereof :  Provided  always,  that  nothing 
in  this  Act  shall  operate  to  increase  or  diminish  the 
liability  of  any  woman  married  before  the  commence- 
ment of  this  Act  for  any  such  debt,  contract,  or  wrong, 
as  aforesaid,  except  as  to  any  separate  property  to  which 
she  may  become  entitled  by  virtue  of  this  Act,  and  to 
which  she  would  not  have  been  entitled  for  her  separate 
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use  under  the  Acts  hereby  repealed  or  otherwise,  if  this    ss.  13,  u. 
Act  had  not  passed. 

The  liability  of  a  female  devisee  of  land  to  satisfy  the  debts  of  the  Debt  as 
testator  arising  on  her  settling  the  land  on  her  marriage,  is  a  debt  derisee. 
"contracted  by  her  before  marriage,"  and  her  life  interest  under  the 
settlement  is  liable,  not  withstanding  a  restraint  on  anticipation :  Be 
Eedgely,  34  Gh.  D.  379 ;  and  see  s.  19  inf. ;  and  **  before  her  marriage  " 
means  ''  before  her  existing  marriage,'*  not  '*  any  marriage/' :  Jay  v. 
Jiohinsan,  25  Q.  B.  D.  467. 

"Debts  contracted"  include  debts  contracted  under  the  Act  in 
respect  of  her  separate  property  daring  a  previous  marriage  :  Jay  v. 
Ilobinson,  sup. 

As  to  the  liabilities  of  husband  and  wife  under  this  and  the  two 
following  BS.,  see  Beck  v.  Piercey  23  Q.  B.  D.  316,  cited  on  s. 
15,  post. 

As  to  the  liability,  apart  from  these  ss.,  of  a  man  who  marries  Female 
a  female  contributory,  see  the  Companies  Act,  1862,  s.  78 ;  Buckley  contributory. 
on  the  Companio'i  Acts,  8th  ed.,  pp.  80,  246. 

'*  Liability  in  damages  or  otherwise/*  e.g.  to  specific  performance,  see 
Smith  V.  Lucas,  38  Ch.  D.  531,  543. 

The  personal  liability  of  a  married  woman  at  common  law  upon 
contracts  made  by  her  before  marriage  is  not  taken  away  by  this  Act : 
Bobinson  v.  Lynes,  1894,  2  Q.  B.  577. 

As  to  her  liabHity  apart  from  the  Act,  see  Smith  v.  Lucas;  Beck  v. 
Fierce,  sup. ;  Be  Parkin,  1892, 3  Ch.  510 ;  Scott  v.  Morley,  20  Q.  B.  D. 
120,  123-4 ;  Bobinson  v.  Lynesy  sup. ;  Chubb  v.  Stretch,  9  Eq.  555 ; 
VanderJieyden  v.  Mallory,  1  Comstock  (New  York  Appeals),  452. 

14,  A  husband  shall   be   liable  for  the  debts  of  his  Husband  to  be 
wife  contracted,  and  for  all  contracts  entered  into  and  ^*^J,*  ^^l^ 
wrongs  committed  by  her,  before  marriage,  including  contracted 
any  liabilities  to  which  she  may  be  so  subject  under  the  nagrto  %  ' 
Acts  relating  to  joint-stock  companies  as  aforesaid,  to  ^^***^  ^**®'^*- 
the  extent  of  all  property  whatsoever  belonging  to  his 
wife  which  he  shall  have  acquired  or  become  entitled  to 
from  or  through  his  wife,  after  deducting  therefrom  any 
payments  made  by  him,  and  any  sums  for  which  judg- 
ment may  have  been  bond,  fide  recovered  against  him  in 
any  proceeding  at  law,  in  respect  of  any  such  debts, 
contracts,  or  wrongs  for  or  in  respect  of  which  his  wife 
was  liable  before  her  marriage  as  aforesaid ;  but  he  shall 
not  be  liable  for  the  same  any  further  or  otherwise  ;  and 
^ny  court  in  which  a  husband  shall  be  sued  for  any  such 
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ss.  14, 15.  debt  shall  have  power  to  direct  any  inquiry  or  proceed- 
ings  which  it  may  think  proper  for  the  purpose  of 
ascertaining  the  nature,  amount,  or  value  of  such  pro- 
perty :  Provided  always,  that  nothing  in  this  Act  con- 
tained shall  operate  to  increase  or  diminish  the  liability 
of  any  husband  married  before  the  commencement  of 
this  Act  for  or  in  respect  of  any  such  debt  or  other 
liability  of  his  wife  as  aforesaid. 

See,  as  to  a  bushand's  liability  apart  from  tbe  Act,  Beck  v.  Pierce, 
23  Q.  B.  D.  316,  cited  on  tbe  next  8. 

Suiu  for  ante-      15.  A  husbaud  and  wife  may  be  jointly  sued  in  respect 

liabiiui  ^^  ^"^y  ®^^^  ^^^^  ^^  Other  liability  (whether  by  contract 

or  for  any  wrong)  contracted  or  incurred  by  the  wife 
before  marriage  as  aforesaid,  if  the  plaintiff  in  the  action 
shall  seek  to  establish  his  claim,  either  wholly  or  in 
part,  against  both  of  them ;  and  if  in  any  such  action, 
or  in  any  action  brought  in  respect  of  any  such  debt  or 
liability  against  the  husband  alone,  it  is  not  found  that 
the  husband  is  liable  in  respect  of  any  property  of  the 
wife  so  acquired  by  him  or  to  which  he  shall  have 
become  so  entitled  as  aforesaid,  he  shall  have  judgment 
for  his  costs  of  defence,  whatever  may  be  the  result  of  the 
action  against  the  wife  if  jointly  sued  with  him ;  and  in 
any  such  action  against  husband  and  wife  jointly,  if  it 
appears  that  the  husband  is  liable  for  the  debt  or 
damages  recovered,  or  any  part  thereof,  the  judgment  to 
the  extent  of  the  amount  for  which  the  husband  is  liable 
shall  be  a  joint  judgment  against  the  husband  personally 
and  against  the  wife  as  to  her  separate  property  ;  and  as 
to  the  residue,  if  any,  of  such  debt  and  damages,  the 
judgment  shall  be  a  separate  judgment  against  the  wife 
as  to  her  separate  property  only. 


Liability  of 
husband. 


The  liability  of  tbe  busband  is  not  a  joint  liability  only,  bence  an 
unsatisfied  judgment  against  tbe  wife  alone  is  no  defence  to  an  action 
against  tbe  busband;  he  can  be  sued  witbout  her  whether  she  be 
alive  or  dead,  and  the  statute  runs  in  bis  favour  from  the  time  when 
tbe  cause  of  action  accrued  against  ber,  and  not  from  the  marriage : 
Beck  V.  Fiercey  23  Q.  B.  D.  316. 
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16-  A  wife  doing  any  act  with  respect  to  any  property    SS.  16, 17. 
of  her  husband,  which,  if  done  by  the  husband  with j^^^ ofwifc 
respect  to  property  of  the  wife,  would  make  the  husband  ^>aWe  to 
liable  to  criminal  proceedings  by  the  wife  under  this  Act,  proceedings, 
shall  in  like  manner  be  liable  to  criminal  proceedings  by 
her  husband. 

Formerly  (see  Heg.  v.  BHUUton,  12  Q.  B.  D.  266)  in  criminal  pro-  Evidence  in 
ceedings  under  this  s.  a  husband's  evidence  could  not  be  received 
against  his  wife  :  but  see  now  the  M.  W.  P.  A.,  1884,  s.  1 ;  and  the 
Criminal  Evidence  Act,  1898,  s.  4 ;  and  see  also  on  this  s.  Beg,  v. 
Streeter,  1902,  2  Q.  B.  601 ;  Bex  v.  James,  1902, 1  K.  B.  640. 

17.  In  any  question  between  husband  and  wife  as  to  Questions  be- 
the  title  to  or  possession  of  property,  either  party,  or  any  a^rwife^L  to 
such  bank,  corporation,  company,  public  body  or  society  ^^^??^l  ^  ^ 
as  aforesaid,  in  whose  books  any  stocks,  funds,  or  shares  sammary  way. 
of  either  party  are  standing,  may  apply  by  summons  or 
otherwise  in  a  summary  way  to  any  judge  of  the  High 
Court  of  Justice  in  England  or  in  Ireland,  according  as 
such  property  is  in  England  or  Ireland,  or  (at  the  option 
of  the  applicant  irrespectively  of  the  value  of  the  pro- 
perty in  dispute)  in  England  to  the  judge  of  the  county 
court  of  the  district,  or  in  Ireland  to  the  chairman 
of  the  civil  bill  court  of  the  division  in  which  either 
party  resides,  and  the  judge  of  the  High  Court  of 
Justice  or  of  the  county  court,  or  the  chairman  of  the 
civil  bill  court  (as  the  case  may  be)  may  make  such 
order  with  respect  to  the  property  in  dispute,  and  as  to 
the  costs  of  and  consequent  on  the  application  as  he 
thinks  fit,  or  may  direct  such  application  to  stand  over 
from  time  to  time,  and  any  inquiry  touching  the  matters 
in  question  to  be  made  in  such  manner  as  he  shall  think 
fit:  Provided  always,  that  any  order  of  a  judge  of  the 
High  Court  of  Justice  to  be  made  under  the  provisions 
of  this  section  shall  be  subject  to  appeal  in  the  same  way 
as  an  order  made  by  the  same  judge  in  a  suit  pending 
or  on  an  equitable  plaint  in  the  said  court  would  be; 
and  any  order  of  a  county  or  civil  bill  court  under  the 
provisions  of  this  section  shall  be  subject  to  appeal  in 
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ss.  17, 18.  the  same  way  as  any  other  order  made  by  the  same 
court  would  be,  and  all  proceedings  in  a  county  court 
or  civil  bill  court  under  this  section  in  which,  by  reason 
of  the  value  of  the  property  in  dispute,  such  court  would 
not  have  had  jurisdiction  if  this  Act  or  the  Married 
Women's  Property  Act,  1870,  had  not  passed,  may,  at 
the  option  of  the  defendant  or  respondent  to  such  pro- 
ceedings, be  removed  as  of  right  into  the  High  Court  of 
Justice  in  England  or  Ireland  (as  the  case  may  be),  by 
writ  of  certiorari  or  otherwise  as  may  be  prescribed  by 
any  rule  of  such  High  Court ;  but  any  order  made  or 
act  done  in  the  course  of  such  proceedings  prior  to  such 
removal  shall  be  valid,  unless  order  shall  be  made  to  the 
contrary  by  such  High  Court.  Provided  also,  that  the 
judge  of  the  High  Court  of  Justice  or  of  the  county 
court,  or  the  chairman  of  the  civil  bill  court,  if  either 
party  so  require,  may  hear  any  such  application  in  his 
private  room :  Provided  also,  that  any  such  bank,  cor- 
poration, company,  public  body,  or  society  as  aforesaid, 
shall,  in  the  matter  of  any  such  application  for  the 
purposes  of  costs  or  otherwise,  be  treated  as  a  stakeholder 
only. 

An  iDquiry  waa  ordered  under  this  g,  in  Phillips  v.  P.,  13  P.  D.  220, 
and  in  Ta&ker  v.  T.,  1895,  P.  1 ;  and  see  Gaynor  v.  Q,,  1901, 1  Ir.  R. 
217.  The  registrar  of  the  P.  D.  has  no  jurisdiction  to  make  an  order 
under  this  s. :   Wood  v.  TT.,  14  P.  D.  157. 

As  to  proceedings  in  the  County  Court  under  this  8.,  see  County 
Court  Rules,  1903,  0.  46,  r.  2. 


Married 
woman  as  an 
executrix  or 
trastee. 


18.  A  married  woman  who  is  an  executrix  or  adminis- 
tratrix alone  or  jointly  with  any  other  person  or  persons 
of  the  estate  of  any  deceased  person,  or  a  trustee  alone 
or  jointly  as  aforesaid  of  property  subject  to  any  trust, 
may  sue  or  be  sued,  and  may  transfer  or  join  in  trans- 
ferring any  such  annuity  or  deposit  as  aforesaid,  or  any 
sum  forming  part  of  the  public  stock  or  funds,  or  of 
any  other  stocks  or  funds  transferable  aforesaid,  or 
any  share,  stock,  debenture,  debenture  stock,  or  other 
benefit,  right,  claim,  or  other  interest  of  or  in  any  such 
corporation,  company,  public  body,  or  society  in  that 
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character,  without  her  husband,  as  if  she  were  a  feme    SS.  18, 19. 
sole. 

A  married  woman,  tniBtee  of  land,  cannot  convey  it  except  with  Trust  and 
her  husband's  concurrence  and  by  deed  acknowledged ;  Be  Harkness  &  ™®'Jg»8® 
AUsoppt  1896,  2  Ch.  358,  unless  she  is  a  bare  trustee :  T.  A.,  s.  IG, 
which  however  does  not  apply  to  leaseholds.  In  the  case  of  lease- 
holds the  husband  must  assi.sn3,  but  the  deed  does  not  require  to  be  ac- 
knowledged. It  seems  that  Be  Harkness  &  AUsopp,  sup,,  would  apply 
to  land  which  a  married  woman  had  covenanted  to  settle ;  see  Lewin, 
11th  ed.,  156.  Where  she  is  a  mortgagee  for  her  own  money,  she  can 
convey  as  a  feme  sole  :  Be  Brooke  A  FreirUiny  1898, 1  Ch.  647.  Where 
the  mortgage  debt  is  trust  money,  see  note  to  T.  A.,  s.  16.  To  avoid 
any  question,  a  power  of  appointment  should  be  given  to  mortgagees 
where  one  of  them  is  a  woman. 

By  s.  24  the  husband  of  a  trustee,  executrix,  or  administratrix,  is 
freed  from  all  liabilities  of  the  wife  in  those  characters,  unless  he  has 
acted  or  intermeddled  in  the  trust  or  administration:  and  query 
whether  his  concurrence  in  the  wife's  conveyance  would  not  amount 
to  acting  or  intermeddling :  see  Urch  v.  Walker^  3  My.  &  Cr.  702  ; 
Creioe  v.  DicAnn,  4  Vcs.  97, 

An  order  for  payment  to  a  married  woman  as  executrix  should  con-  Receipts, 
tain  the  words  "on  her  separate  receipt":  Be  Hawksworth,  W.  N., 
1887, 113 ;  Seton,  6th  ed.,  p.  221. 

19.  Nothing  in  this  Act  contained  shall  interfere  with  saving  of 
or  affect  any  settlement  or  agreement  for  a  settlement  "enu  and'tit 
made  or  to  be  made,  whether  before  or  after  marriage,  power  to  make 
respecting  the  property  of  any  married  woman,  or  shall  ^'n^*/^''*®" 
interfere   with   or    render    inoperative   any   restriction 
against  anticipation  at  present  attached  or  to  be  here- 
after attached  to  the  enjoyment  of  any  property  or  income 
by  a  woman  under   any  settlement,  agreement   for  a 
settlement,  will,  or  other  instrument ;  but  no  restriction 
against  anticipation    contained   in  any    settlement   or 
agreement  for  a  settlement  of  a  woman's  own  property  to 
be  made  or  entered  into  by  herself  shall  have  any  validity 
against  debts  contracted  by  her  before  marriage,  and 
no  settlement  or  agreement  for  a  settlement  shall  have 
any  greater  force  or  validity  against  creditors  of  such 
woman  them  a  like  settlement  or  agreement  for  a  settle- 
ment made  or  entered  into  by  a  man  would  have  against 
his  creditors. 
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SS.  19,  20. 

Settlement 
need  not  be 
valid  against 
wife. 


Covenant  to 
settle. 


BankrnptcjT. 


Restraint  on 
anticipation. 


Ante-nuptial 
debt. 


Position  of 
creditors. 


''Interfere  with  or  affect"  :  in  lie  Armstrong,  21  Q.  B.  D.  264, 
Liodley,  L.J.,  said  the  words  "interfere  with  or  affect  any  settle- 
ment" mean  "invalidate  or  render  inoperative  any  settlement"  (and 
see  lie  Onslow,  39  Ch.  D.  622,  625 ;  Be  Lumley,  1896, 2  Ch.  690,  694) ; 
but  it  is  not  necessary  that  the  settlement  should  be  valid  and  opera- 
tive as  against  the  wife.  If  it  would  have  bound  the  property  if  tho 
Act  had  not  been  passed,  this  s.  prevents  either  s.  2  or  s.  5  from  inter- 
fering with  it:  Hancock  v.  H,,  38  Ch.  D.  78  (covenant  by  husband 
alone  for  settlement  of  wife*s  after-acquired  property);  Stevens  v. 
Trevor- Garriek J  1893,  2  Ch.  307  (assignment  by '.husband  and  infant 
wife  of  a  sum  belonging  to  her) ;  Buckland  v.  B.,  1900,  2  Cb.  534 
(agreement  binding  on  husband  for  settlement  of  property  belonging 
to  infant  wife).  The  principle  of  all  these  cases  is  that,  if  the  property 
would  have  been  bound  by  the  husband*s  covenant  or  assignment  if 
the  Act  had  not  been  passed,  then  by  force  of  this  s.  it  is  bound  not- 
withstanding SS.  2  and  5.  The  s.  includes  settlements  "made  or  to 
be  made,"  ix,  either  before  or  after  the  Act  (see  Stevens  v.  Trevor- 
Oarrick,  sup,),  and  •'  whether  before  or  after  marriage."  Hence  the 
result  of  the  above  decisions  appears  to  be  that  a  husband  can  deprive 
his  wife  of  her  separate  property  under  the  Act,  to  the  extent  to  which 
he  could  have  bound  it,  if  the  Act  had  not  been  passed,  by  merely 
executing  a  voluntary  covenant  to  settle  it,  and  as  the  nature  of  the 
settlement  is  not  specified,  it  would  seem  that  he  need  not  even  settle 
it  on  his  wife  or  issue. 

Under  this  s.  a  covenant  for  the  settlement  of  all  the  property  of  the 
wife  except  that  limited  to  her  separate  use  will  still  include  property 
not  given  to  her  separate  use,  but  to  which  under  this  Act  she  becomes 
entitled  as  her  separate  property:  Be  Stonor,  24  Ch.  1).  195;  Be 
Whitaker,  34  Ch.  D.  227. 

This  s.  does  not  prevent  the  interest  under  a  settlement  of  a  marrieil 
woman  trading  separately  from  her  husband  vesting  in  her  trastee  in 
bankruptcy  under  s.  1  (5),  but  any  restraint  on  anticipation  remains 
operative  during  the  husband's  life  :  Be  Armstrong,  sup. ;  Be  J^HieeJer, 
1899,  2  Ch.  717.  ^  ^^) 

In  a  settlement  made  since  the  Act  a  restraint  on  anticipa^ott  may 
be  effectually  annexed  to  the  estate  of  a  married  woman  tho^ugh  not 
in  terms  limited  to  her  separate  use  :  Be  Lumley,  sup,  \ 

"  Debts  contracted  by  her  before  marriage  "  :  see  Jay  v.  Bomnson, 
25  Q.  B.  D.  467,  cited  on  s.  13,  sup,;  Birmingham  <tc.  Society  v. 
Lane,  1904, 1  K.  B.  35. 

The  last  clause  of  this  s.  relates  only  to  settlements  made  since  the 
Act :  Beckett  v.  Tasker,  19  Q.  B.  D.  7, 12.  For  an  attempt  to  avoid  a 
settlement  under  this  clause,  see  Hemingway  v.  Braithwaite^  6 1 L.  T.  224. 


Married  20.  Where  in  England  the  husband  of  any  woman 

liabfe  to^he     having  Separate  property  becomes  chargeable  to  any 
pariah  for  the  union  or  parish,  the  justices  having  jurisdiction  in  such 

maintenance  of       •  •  i  ■  xz  i-i   j  ^ 

her  husband.    uDion  or  parish  may,  m  petty  sessions  assembled,  upon 
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application  of  the  gaardians  of  the  poor,  issue  a  summons  ss.  20, 21,  22. 

against  the  wife,  and  make  and  enforce  such  order  against 

her  for  the  maintenance  of  her  husband  out  of  such 

separate  property  as  by  the  thirty-third  section  of  the 

Poor  Law  Amendment  Act,  1868,  they  may  now  make  31  &  32  Vict. 

and  enforce  against  a  husband  for  the  maintenance  of  his  ^'  ^'^^' 

wife  if  she  becomes  chargeable  to  any  union  or  parish. 

Where  in  Ireland  relief  is  given  under  the  provisions  of 

the  Acts  relating  to  the  relief  of  the  destitute  poor  to  the 

husband  of  any  woman  having  separate  property,  the 

cost  price  of  such  relief  is  hereby  declared  to  be  a  loan 

from  the  guardians  of  the  union  in  which  the  same  shall 

be  given,  and  shall  be  recoverable  from  such  woman  as  if 

she  were  a  feme  sole  by  the  same  actions  and  proceedings 

as  money  lent. 

2i.  A  married  woman  having  separate  property  shall  Married 
be  subject  to  all  such  liability  for  the  maintenance  of  JJ^^"^,*^^^® 
her  children  and  grandchildren  as  the  husband  is  now  p<^i;^^  ^^^  ^^^ 
by  law  subject  to  for  the  maintenance  of  her  children  her  chUdren/ 
and  grandchildren:   Provided  always,  that  nothing  in 
this  Act  shall  relieve  her  husband  from  any  liability 
imposed  upon  him  by  law  to  maintain  her  children  or 
grandchildren. 

22.  The  Married   Women's  Property  Act,  1870,  and  Repeal  of 
the  Married   Women's  Property  Act  (1870)  Amendment  f  9^.^*  ^'^''' 
Act,   1874,    are    hereby    repealed:    Provided    tliat   »wcA ^7/ ^^  ^*^'- 
repeal  shall  not  affect  any  act  done  or  right  acquired 
while  either  of  such  Acts  was  in  force,  or  any  right  or 
liability  of  any  husband  or  wife,  married  before  the  coni' 
Tnencenient  of  this  Act,  to  sue  or  be  sued  under  the  pro- 
visions of  tlie  said  repealed  Acts  or  either  of  them,  for  or 
in  respect  of  any  debt,  contract,  wrong,  or  oilier  matter 
or  thing  whatsoevei^  for  or  in  respect  of  which  any  su^h 
right  or  liability  sliall  liave  accrued  to  or  against  such 
husband  or  wife  before  the  commencement  of  this  Act. 

Repealed  by  the  Statute  Law  Revision  Act,  1898. 

The  effect  of  this  e.  seems  to  be  to  preserve  the  Act  of  1870  as  to  all  How  fnr  Act 
policies  effected  under  it,  and  therefore  an  Insurance  ofBce  must  for  its  ^^  ^^'^^  P^^~ 
protection  require  the  appointment  of  a  trustee  according  to  that  Act  ^^^'^^' 

x2 
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BS,  22,  28,  24,  and  cannot  safely  pay  to  any  other  trustee  or  to  the  personal  representa- 
25,  26,  27.    tive  of  the  person  whose  life  is  insured,  as  provided  by  this  Act :  see 
Be  Turnbidl,  1897,  2  Ch.  415 ;  JRe  Kuyper,  1899, 1  Ch.  38. 

Legal  repre-  23.  For  the  purposes  of  this  Act  the  legal  personal 
married*  ^  representative  of  any  married  woman  shall  in  respect  of 
woman.  -^q^  separate  estate  have  the  same  rights  and  liabilities 

and  be  subject  to  the  same  jurisdiction  as  she  would  be 

if  she  were  living. 

In  Surman  v.  Wharton,  1891,  1  Q.  B.  491,  it  was  held  that  a 
husband  taking  his  intestate  wife's  leaseholds  "jure  mariti"  and 
without  letters  of  administration,  was  her  "  legal  personal  representa- 
tive "  within  this  s. 

As  to  a  husband's  liability,  qua  personal  representative  of  his  wife, 
for  her  ante-nuptial  contracts,  Eee  Be  Parkin,  1892,  3  Ch.  510. 

Interpretation  24.  The  word  "contract"  in  this  Act  shall  include 
rms.  ^j^^  acceptance  of  any  trust,  or  of  the  office  of  executrix 
or  administratrix,  and  the  provisions  of  this  Act  as  to 
liabilities  of  married  women  shall  extend  to  all  liabilities 
by  reason  of  any  breach  of  trust  or  devastavit  committed 
by  any  married  woman  being  a  trustee  or  executrix  or 
administratrix  either  before  or  after  her  marriage,  and 
her  husband  shall  not  be  subject  to  such  liabilities  unless 
he  has  acted  or  intermeddled  in  the  trust  or  administra- 
tion. The  word  "  property"  in  this  Act  includes  a  thing 
in  action. 

See  on  this  s.  Be  Turnhuil,  1900,  1  Ch.  180. 
Administration      It  is  not  necessary  now  that  the  husband  of  a  married  woman  should 
bond.  join  in  the  administration  bond  on  grant  to  her  of  letters  of  administra- 

tion :  Be  Ayree,  8  P.  D.  168. 

Commence-  25.  The  date  of  the  commencement  of  this  Act  shall 

ment  of  Act.     ^^  ^^  gj^^  ^f  January  one  thousand  eight  hundred  and 

eighty-three. 
Extent  of  Act.      26.  This  Act  shall  not  extend  to  Scotland. 
Short  title.  27.  This  Act  may  be  cited  as  the  Married  Women's 

Property  Act,  1882. 

As  the  M.  W.  P.  A.,  1884,  relates  solely  to  the  giving  of  evidence 
in  criminal  matters,  by  husband  and  wife,  it  is  not  inserted. 
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CHAPTER  III. 

• 

RULES  AS  TO  PROBATE  OF  WILLS  OP  MARRIED  WOMEN 
AND  WILLS  OP  WIDOWS  MADE  DURING  COVERTURE. 

Amended  Bules,  Orders,  and  Instructions  for  the  Begis* 
TRABs  of  the  Principal  Probate  Begistbt.  and  for  the 
District  Probate  Begistrars,  in  Non-Contentious 
Business.    (29th  March,  1887.) 

BuLE  15  of  the  Bnles,  Orders,  and  Instructions  for  the 
Begistrars  of  the  Principal  Probate  Begistry  in  non-conten- 
tious business,  dated  dOth  July,  1862,  and  Bole  18  of  the 
Bules,  Orders,  and  Instructions  for  the  District  Probate 
Begistrars  in  such  business,  dated  the  27th  January,  1863, 
are  respectively  repealed,  save  so  far  as  concerns  anything 
done  or  proceeding  taken  in  accordance  with  them,  and  in 
place  of  the  said  Bules  it  is  ordered  that  the  following  Bules 
shall  take  effect : — 

Bules  15  and  18. — In  a  grant  of  probate  of  the  will  of  a 
married  woman,  or  of  the  will  of  a  widow  made  during  cover- 
ture, or  letters  of  administration  with  such  wills  annexed,  it 
shall  not  be  necessary  to  recite  in  the  grant  or  in  the  oath  to 
lead  the  same  the  separate  personal  estate  of  the  testatrix  or 
the  power  or  authority  under  which  the  will  has  been  or 
purports  to  have  been  made.  The  probate  or  letters  of  ad- 
ministration with  will  annexed  in  such  cases  shall  take  the 
form  of  ordinary  grants  of  probate  or  letters  of  administra- 
tion with  will  annexed  without  any  exception  or  limitation, 
and  issue  to  an  executor,  or  other  person  authorized  in  usual 
course  of  representation  to  take  the  same ;  a  surviving  hus- 
band, however,  being  entitled  to  the  same  in  preference  to 
the  next-of-kin  of  the  testatrix  in  case  of  a  partial  intestacy. 

The  forms  of  instruments  annexed  to  the  before-mentioned 
Bules,  Orders,  and  Instructions  for  the  Begistrars  of  the 
Principal  Probate  Begistry,  numbered  12, 13,  and  14,  and  in 
the  Bules,  Orders,  and  Instructions  for  the  District  Probate 
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Begistrars,  nambered  13,  14,  and  15,  and  thereby  directed 
to  be  adopted  as  nearly  as  the  circumstances  of  the  case  will 
allow  in  respect  to  the  wills  of  married  women,  shall  cease 
to  be  adopted  in  respect  of  such  wills,  except  so  far  as  the 
same  may  be  applicable  to  oaths  sworn  before  these  Bules 
and  Orders  take  effect,  and  also  except  so  far  as  the  same 
may  be  applicable  to  any  second  or  subsequent  grants  re- 
quired to  complete  the  representation  in  cases  where  limited 
or  special  grants  have  already  issued. 

Eflfect  of  new         ^^  to  the  effect  of  the  new  rules,  see  Smart  v.  Tranter,  43  Cb.  D. 

probate  rules.  587.  They  relate  to  mere  matter  of  machinery,  and  do  not  affect 
beneficial  interests.  Where  the  wife  has  no  power  to  dispose  by  will 
of  property  away  from  her  husband,  her  executors  are  trustees  of  such 
property  for  him  ;  and  his  takiog  probate  of  her  will  in  general  form 
does  not  involve  his  assent  to  the  will  as  a  disposition  of  property  of 
wliich,  without  his  assent,  she  could  not  dispose :  Be  Atkinson,  1899, 
2  Ch.  1 ;  and  see  Elliott  v.  North,  1901,  1  Ch.  424,  430,  431,  434. 
Administration  will  be  granted  to  the  husband  in  respect  of  property 
which  she  has  no  power  to  dispose  of  by  the  will :  In  b.  Leman,  1898, 
P.  215;  In  b,  Donovan,  78  L.  T.  567;  In  b.  Davis,  W.  N.,  1899,  61. 
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CHAPTER  IV. 

MARRIED  WOMEN'S  PROPERTY  ACT,  1893. 
56  &  57  YICT.  c.  63. 

An  Aet  to  amend  tlie  Married  Women* s  Property  Act,  1882. 

[5th  December,  1893.] 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by 
and  with  the  advice  and  consent  of  the  Lords  Spiritaal 
and  Temporal,  and  Commons,  in  this  present  Parliament 
assembled,  and  by  the  authority  of  the  same,  as  follows : 

1.  Every  contract  hereafter  entered  into  by  a  married  Efiect  of 
woman,  otherwise  than  as  agent,  married*  ^^ 

(a)  shall  be  deemed  to  be  a  contract  entered  into  by  women, 
her  with  respect  to  and  to  bind  her  separate 
property  whether  she  is  or  is  not  in  fact  pos- 
sessed of  or  entitled  to  any  separate  property  at 
the  time  when  she  enters  into  such  contract ; 
(h)  shall  bind  all  separate  property  which  she  may  at 
that  time  or  thereafter  be  possessed  of  or  entitled 
to;  and 
(c)  shall  also  be  enforceable  by  process  of  law  against 
all  property  which  she  may  thereafter  while 
discovert  be  possessed  of  or  entitled  to ; 
Provided  that  nothing  in  this  section   contained  shall 
render  available   to  satisfy  any  liability  or  obligation 
arising  out  of  such  contract  any  separate  property  which 
at  that  time  or  thereafter  she  is  restrained  from  antici- 
pating. 

An  acknowledgment  after  the  Act  of  a  pre-existing  debt  is  not  a  "  Contract 
contract  entered  into  after  the  Act :  JRe  Wheeler,  1904,  2  Ch.  66.  ^^^^^     n 

Where,  on  the  facts,  the  married  woman  must  be  taken  as  havine 
contracted  as  agent  for  her  husband,  this  s.  has  no  application :  ^jjj[^  as^ 
Paquin,  Ltd.  v.  Holden,  21  T.  L,  B.  361,  went." 
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SS.  1,  2. 
Effect  of  t. 


Effect  of 
proriso. 


Cnsts  inAj  be 
ordered  to  be 
paid  out  of 
property  sub- 
ject to  re- 
straint on 
anticipatioD. 


«*  Now  .  . . 

instituted." 


This  8.,  replacing  sulxs.  (3)  and  (4)  of  s.  1  of  tbe  M.  W.  P.  A.,  does 
away  with  the  rule  laid  down  in  PaJliser  t.  Oumey  and  other  cases 
cited  in  the  notes  on  s.  1  (2)  of  the  M.  W.  P.  A.,  that,  to  be  liable  on 
a  contract,  a  married  woman  must,  at  its  date,  have  had  separate 
property  which  she  was  not  restrained  from  anticipating.  It  also  does 
away  with  the  anomalous  result  of  the  decisions  in  Jay  t.  Bchinsony 
25  Q.  B.  D.  467,  and  Pdton  Brothers  ▼.  Harrison,  1891,  2  Q.  B.  422, 
that  a  liability  incurred  during  one  coYerture  could  be  enforced  during 
a  subsequent  coTerture,  but  not  during  the  intermediate  discoyerture. 

The  effect  of  the  proviso  is  that  separate  property  subject  to  a  restraint 
against  anticipation  is  protected,  eyen  when  judgment  is  recovered 
against  the  married  woman  after  cessation  of  the  coverture :  Bamett  ▼. 
Howard,  1900,  2  Q.  B.  784 ;  Brown  v.  Dinibl^,  1904,  1  K.  B.  28. 
For  the  form  of  judgment  upon  a  contract  made  after  this  Act,  see 
Bamett  v.  Howard,  sup. 

2-  In  any  action  or  proceeding  now  or  hereafter  insti- 
tuted by  a  woman  or  by  a  next  friend  on  her  behalf,  the 
Court  before  which  such  action  or  proceeding  is  pending 
shall  have  jurisdiction  by  judgment  or  order  from  time 
to  time  to  order  payment  of  the  costs  of  the  opposite 
party  out  of  property  which  is  subject  to  a  restraint  on 
anticipation,  and  may  enfoice  such  payment  by  the  ap- 
pointment of  a  receiver  and  the  sale  of  the  property  or 
otherwise  as  may  be  just. 

''Now  .  .  .  instituted":  the  s.  is  retrospective;  and  applies  to 
costs  of  proceedings  instituted  before  the  Act :  Be  Godfrey,  72  L.  T. 
8 ;  43  W.  R.  244. 

"  Instituted  by  " :  the  s.  applies  to  an  action  or  counterclaim  by 
a  married  woman :  Hood  Barrs  v.  Cathcart,  1895, 1  Q.  B.  873 ;  and 
to  any  proceeding  in  such  action,  e,g.  an  appeal,  or  an  application  for 
a  new  trial :  Dresel  ▼.  Ellis,  1905, 1  K.  B.  574 ;  and  to  a  notice  of 
claim  leading  to  interpleader  proceedings:  Nunn  &  Co,  v.  Tyson, 
1901,  2  E.  B.  487 ;  and  to  a  summons  for  leave  to  intervene  in  a  pend- 
ing probate  action  :  Crickitt  v.  (7.,  1902,  P.  177 ;  but  not  to  steps— e.^. 
appeals,  motions,  or  petitions — taken  by  her  in  proceedings  initiated 
by  another :  Hood  Barrs  ▼.  Cathcart,  1894,  3  Ch.  376 ;  Hood  Barrs  v. 
Heriot,  1897,  A.  C.  177 ;  HoUington  v.  Dear,  89  Sol.  J.  284 ;  Gordon 
V.  0^  1904,  P.  163 ;  nor  to  a  probate  action  to  meet  a  caveat  entered 
by  her  :  Moran  v.  Place,  1896,  P.  214 ;  and  see  Salter  v.  8.,  ib.  291. 

The  onus  is  on  the  married  woman  to  show  why  an  order  should 
not  be  made :  Pawley  y.  P.,  1905, 1  Ch.  593. 

It  does  not  enable  an  order  for  costs,  made  before  the  Act  came 
into  operation,  to  be  altered  or  varied,  or  a  new  order  for  tbe  same  costs 
to  be  made :  Be  Lundey,  1894, 3  Ch.  135, 144. 

For  the  form  of  order  under  this  s„  see  Seton,  6th  ed„  886. 
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3-  Section  twentj-foar  of  the  Wills  Act,  1837,  shall  ss.  3, 4, 5, 6. 
apply  to  the  will  of  a  married  woman  made  daring  cover-  ^^111  ^f 
ture  whether  she  is  or  is  not  possessed  of  or  entitled  to  ^f^^^M 
any  separate  property  at  the  time  of  making  it,  and  snch 
will  shall  not  require  to  be  re-ezecnted  or  republished 
after  the  death  of  her  husband. 

This  8.  does  away  with  the  effect  of  Be  Price,  28  Cb.  D.  709,  cited 
in  the  notes  to  M.  W.  P.  A.,  b.  1  (1).  It  applies  to  wills,  made  before 
the  Act,  of  women  dying;  after  it :  Re  Wylie^  1895,  2  Gb.  116. 

The  section  of  the  Wills  Act  referred  to  is : — 

24.  And  be  it  further  enacted,  that  every  Will  shall  be 
construed,  with  reference  to  the  Beal  Estate  and  Personal 
Estate  comprised  in  it,  to  speak  and  take  effect  as  if  it  had 
been  executed  immediately  before  the  Death  of  the  Testator, 
unless  a  contrary  Intention  shall  appear  by  the  Will. 

4.  Sub-sections  (3)  and  (4)  of  section  one  of  the  Repeal. 
Married    Women's    Property    Act,    1882,  are  hereby 
repealed. 

5»  This  Act  may  be  cited  as  the  Married  Women's  short  utic. 
Property  Act,  1893. 

6*  This  Act  shall  not  apply  to  Scotland.  Extent. 
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PART  V. 


SETTLED  LAND  ACTS. 


General  pur- 
]H>iiG  uf  Aut 


CHAPTER  I. 

THE  SETTLED  LAND  ACTS,  1882  to  1890. 

Summary  of  the  Acts. 

The  general  purpose  of  the  Settled  Land  Act,  1882,  is 
to  give  to  an  owner  for  the  time  being,  having  a  benefi- 
cial interest  in  land  under  a  settlement,  whether  the 
subject  of  settlement  be  an  estate  in  fee  simple  or  a  less 
estate,  power  to  dispose  of  or  deal  with  the  land  or  the 
estate  or  interest  therein  which  is  settled,  so  as  to  turn 
it  to  the  best  account,  in  the  same  manner  as  if  he  were 
a  prudent  owner  absolutely  entitled  to  the  subject-matter 
of  the  settlement,  and  having  complete  power  of  disposi- 
tion ;  care  being  at  the  same  time  taken  to  preserve  the 
corpus  of  the  property  for  the  benefit  of  the  successors  ia 
title  of  the  owner. 
Part  I.  of  the  Act  provides  that  the  Act  is  to  com- 
ment, extent,   mence  after  1882,  and  is  not  to  apply  to  Scotland.    Part 

uennitioDs.  ^  m.  ^ 

II.  gives  a  definition  (extended  by  the  S.  L.  A.,  1890, 
s.  4)  of  the  word  ^'settlement,*'  which  is  to  include  past 
as  well  as  future  settlements,  and  of  the  words  "  settled 
land,"  which  includes  not  only  the  fee  simple  when  the 
fee  simple  is  the  subject-matter  of  settlement,  but  any 
estate  or  interest  in  land  which  is  the  subject  of  a  settle- 
ment: s.  2  (3).  The  Courts  have  discovered  that  the 
usefulness  of  the  Act  can  be  extended  by  treating  two 
or  more  instruments  as  creating  a  compound  settlement, 
see  n.  to  s.  2  (1). 


Commence- 
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The  scheme  of  the  Act  is  first  to  give  all  the  necessary  Powen  to 
powers  to  a  tenant  for  life  under  a  settlement,  tenancy  ^^^°™  ^'^^'*' 
for  life  being  the  most  usaal  form  of  limited  ownershipy 
and  then,  by  s.  58,  the  powers  so  given  are  extended  to 
other  forms  of  limited  ownership  which  are  generally 
considered  to  place  a  person  in  the  position  of  a  land- 
owner ;  ss.  60-62  provide  for  the  special  cases  where  the 
limited  owner  is  an  infant,  a  married  woman,  or  a  lunatic. 

The  powers  of  the  Act  are  conferred  on  a  tenant  for 
life  '^beneficially  entitled  to  possession"  of  the  land: 
s.  2  (5) ;  and  "  possession  "  includes  receipt  of  income  or 
rents  and  profits,  so  that  a  tenant's  lease  does  not  prevent 
a  tenant  for  life  from  being  in  possession  within  the 
meaning  of  the  Act:  s.  2  (10)  (i).  The  Act  (s.  63) 
contains  separate  provisions  for  the  case  of  a  tenant  for 
life  not  entitled  to  rents  and  profits  as  such,  but  still 
entitled  under  a  settlement  by  way  of  trust  for  sale  to 
the  income  of  the  land  until  sold,  as  representing  the 
income  to  be  derived  from  the  proceeds  of  sale.  By  the 
S.  L.  A.,  1884,  s.  7,  an  order  of  the  Court  is  required 
to  enable  the  exercise  of  the  powers  conferred  by  s.  63, 
and  naming  the  person  to  exercise  those  powers.  Until 
an  order  is  made  the  trustees  continue  competent  to 
sell  under  their  trust.  The  statutory  powers  are  now 
frequently  given  to  persons  holding  land  on  trust  for 
sale,  so  as  to  avoid  the  necessity  for  obtaining  this  order. 

The  working  of  the  Act  rests  entirely  with  the  tenant 
for  life.  The  trustees  of  the  settlement  for  the  purposes 
of  the  Act,  except  when  acting  for  an  incapacitated 
tenant  for  life,  have  no  powers  except  to  consent  to  sale 
of  the  mansion  house  (s.  15 ;  repealed,  and,  with  some 
alterations,  re-enacted  by  S.  L.  A.,  1890,  s.  10),  and  are, 
as  a  rule,  mere  depositaries  of  money.  They  may,  how- 
ever, interfere  in  certain  cases,  e.g.  on  an  interim  invest- 
ment of  capital  money. 

Where  resort  to  the  Court  is  necessary,  as  must  occa-  Kesort  to  the 
sionally  happen,  the  Court  prescribed  is  the  High  Court  ^"'^*- 
of  Justice  (s.  2  (10)  (ix.)).  Chancery  Division  (s.  46),  but 
jurisdiction  is  also  given  to  County  Courts  (s.  46  (10))  in 
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Nature  of 
|M)wers. 


Preservation 
of  capital. 


the  case  of  land,  money,  investments,  or  chattels  not 
exceeding  £500  in  capital  value,  or,  in  the  case  of  land, 
not  exceeding  £30  in  annual  rateable  value. 

The  powers  conferred  by  the  Acts,  with  those  conferred 
by  8.  44  of  the  C.  A.>  inclade  all  powers  formerly  inserted 
in  settlements  of  real  estate,  and  also  many  additional 
special  powers ;  but,  unlike  the  powers  formerly  conferred 
by  settlements  for  dealing  with  the  eorpiAs  of  an  estate, 
the  powers  conferred  by  the  Acts  can,  except  as  to  sale  of 
the  mansion  house,  to  which  a  consent  is  required  (S.  L. 
A.,  1890,  s.  10),  be  exercised  by  the  tenant  for  life,  or 
other  person  in  the  same  position  as  a  tenant  for  life, 
at  his  own  discretion,  thus  obviating  the  necessity  for 
obtaining  the  concurrence  or  consent  of  trustees.  Where 
there  is  no  competent  person  holding  the  position  of  a 
tenant  for  life,  then  the  powers  of  the  Act  are  exercisable 
by  trustees,  and  it  is  nearly  always  possible  to  obtain  the 
appointment  of  trustees  by  making  an  application  to  the 
Court  for  the  purpose :  s.  38. 

To  secure  preservation  of  the  capital  money  arising  on 
a  sale  or  otherwise,  the  tenant  for  life  has  a  choice  (s.  22) 
to  procure  the  money  to  be  paid  either  to  trustees  or 
into  Court;  but  neither  these  trustees  nor  the  Court 
have,  as  a  rule,  any  voice  in  the  mode  or  terms  of  the 
sale;  they  are  only  called  into  action  after  the  sale  is 
efifected,  and  then  only  for  the  purpose  of  acting  as 
depositaries  of  the  proceeds  of  sale  until  applied  in  a 
manner  authorized  by  the  Act.  Where  there  are  trustees 
of  the  settlement,  or  compound  settlement,  or  where 
trustees  can  be  procured  to  act  for  the  purpose  of  receiv- 
ing capital  money,  resort  to  the  Court  is  not  necessary. 
If  there  be  trustees  of  the  settlement  who  refuse  to 
receive  capital  money,  the  Court  can  appoint  other 
trustees  for  the  purposes  of  the  Act  (s.  38),  so  that,  unless 
specially  desired,  payment  into  Court  of  capital  money 
can  generally  be  avoided:  but  in  every  case,  unless 
otherwise  provided  in  the  settlement,  and  except  in 
cases  of  leases  not  exceeding  twenty-one  years  (see  S.  L. 
A.,  1890,  s.  7),  there  must  be  at  least  two  trustees,  either 
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appointed  by  the  settlement  or  otherwise,  or  one  trustee 
only  if  the  settlement  so  permits,  upon  whom  notice  is 
to  be  served  (s.  45),  but  the  trustees  may  by  writing 
under  hand  waive  notice  (S.  L.  A.,  1884,  s.  5  (3)).  The 
existence  of  these  two  trustees,  or  a  sole  trustee  where 
permitted  by  the  settlement  (though  they  or  he  may 
be  wholly  passive),  is  necessary  before  the  tenant  for  life 
can  properly  make  any  disposition  (except  such  a  lease) 
under  the  Act.  As  no  trustee  of  the  settlement  incurs 
any  personal  responsibility,  except  for  the  safe  custody, 
and  in  some  cases  the  proper  investment  and  application, 
of  money  which  he  actually  receives  (s.  42),  there  can  in 
general  be  no  difficulty  in  procuring  persons  to  act. 

The  same  principle  applies  to  the  application,  on  a  Re-investment. 
re-investment  or  otherwise,  of  money  in  hand  represent- 
ing capital.  Where  land  is  purchased  in  good  faith,  the 
trustees  have  no  voice  in  making  the  purchase.  They 
are  bound  to  pay  the  purchase-money  or  to  make  an 
investment  by  direction  of  the  tenant  for  life  (s.  22 
(2)),  and  are  not  in  any  way  responsible  for  the  propriety 
of  the  purchase,  provided  it  appears  to  be  within  the 
terms  of  the  Act  or  the  settlement  (s.  42).  Where 
capital  money  is  to  be  applied  for  improvements 
authorized  by  the  Act,  the  application  may  be  either 
with  the  consent  of  the  trustees  or  of  the  Court  (s.  26), 
and  where  the  consent  of  the  trustees  is  required  they 
are  freed  from  responsibility  by  a  certificate  of  the  Land 
Commissioners  (now  the  Board  of  Agriculture  and 
Fisheries),  or  of  a  competent  engineer  or  able  practical 
surveyor  duly  appointed,  or  by  an  order  of  the  Court  (s. 
26  (2)),  so  that  the  responsibility  of  trustees  is  confined 
to  seeing  that  any  given  transaction  appears  on  the  face 
of  it  to  be  a  transaction  authorized  by  the  Acts  or  that 
an  interim  investment  is  proper.  They  are  free  from  all 
liability  in  respect  to  the  propriety  of  the  transaction, 
except  where  they  approve  a  scheme  for  the  execution 
of  improvements  under  s.  26,  on  which,  as  a  matter  of 
course,  they  would  obtain  proper  professional  advice,  and 
thereby  practically  free  themselves  from  liability. 
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What  powers       The  particular  powers  conferred  by  the  Act  are  as 

«*^'^"-  follows  :- 

Part  III.  of  the  Act,  supplemented  by  S.  L.  A.,  1890, 
8s.  5,  6,  10,  12,  enables  dispositions  of  land  by  Sale, 
Enfranchisement,  Exchange  or  Partition.  Part  lY., 
supplemented  by  S.  L.  A.,  1889,  S.  L.  A.,  1890,  ss.  7,  8, 9, 
enables  the  grant  of  various  leases  for  agricultural, 
mining,  and  building  purposes,  of  the  kinds  usually 
authorized  by  settlements,  and  also  enables  other  grants 
in  the  nature  of  leases  to  be  made  with  the  consent  of 
the  Court.  Part  V.,  supplemented  by  S.  L.  A.,  1890,  ss. 
10, 12,  contains  general  provisions  applicable  to  any  of 
these  modes  of  disposition  and  to  the  case  of  a  settle 
ment  of  an  undivided  share  of  land ;  but  s.  10  of  S.  L.  A., 
1890,  requires  any  sale,  exchange,  or  lease  of  the 
principal  mansion  house  and  its  pleasure  grounds,  and 
park,  and  lands  usually  held  therewith  to  be  made  with 
the  consent  of  the  trustees  of  the  settlement  or  the 
Court. 

Application  of      Part  VI.  provides  for  the  application  of  capital  money 

capital.  when  the  object  is  to  re-invest  it  in  land  or  securities 

(s.  21),  and  the  application  must  be  made  by  the  direc- 
tion of  the  tenant  for  life,  or  in  the  absence  of  such 
direction,  by  the  trustees,  subject  to  any  consent  required 
by  the  settlement  (s.  22  (2) ).  The  power  to  re-invest 
includes  application  in  payment  of  incumbrances,  re- 
demption of  land-tax  and  quit-rents,  purchase  of  tithe 
rent-charge,  and  interim  investment,  and  in  the  case  of 
interim  investment  includes  investments  which  trustees 
are  authorized  by  law  to  make.  Besides  the  modes  of 
investment  specified  in  the  Act  any  other  investment 
authorized  by  the  settlement  may  be  made  (s.  21  (xi.)). 
An  investment  in  land  out  of  England  or  Wales  cannot 
be  made  with  money  arising  from  sale  of  land  in  England 
or  Wales  unless  expressly  authorized  by  the  settlement 
(s.  23). 

improvcmentfl.  Part  YII.,  taken  with  s.  21  (iii.),  and  S.  L.  A.,  1890, 
s.  15,  provides  for  the  application  of  capital  money  in 
effecting    improvements  on   the   unsold   portion  of  an 
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estate.  The  list  of  improvements  authorized  is  very 
large,  and  has  been  extended  by  S.  L.  A.,  1890,  s.  13, 
and  the  Housing  of  Working  Classes  Act,  1890,  s.  74, 
(1),  and  seems  to  include  all  improvements  more  or  less 
permanent  (including  the  rebuilding — with  a  limit  as  to 
cost — of  a  mansion  house),  which  a  prudent  owner  would 
wish  to  effect.  By  s.  30  the  improvements  to  which 
the  Improvement  of  Land  Act,  1864,  applies  are  extended 
so  as  to  include  all  improvements  mentioned  in  this  Act, 
thereby  enabling  money  to  be  borrowed  under  that  Act, 
for  all  the  improvements  specified  in  this  Act.  The 
mode  of  procedure  under  the  Act  of  1864  is  also  simplified 
(s.  64  and  schedule).  Some  kinds  of  improvement,  as 
laying  down  to  permanent  pasture,  were  omitted  on  the 
ground  that  when  made  they  would  be  liable  to  imme- 
diate re-conversion  into  income,  but  are  now  included  by 
the  Agricultural  Holdings  Act,  1900.  By  s.  28  the 
tenant  for  life  may  be  put  under  an  obligation  to  main- 
tain and  keep  in  repair  improvements.  There  may 
sometimes  be  no  one  inclined  to  enforce  the  obligation, 
but  the  representative  of  the  tenant  for  life  would  after 
his  death  be  liable  for  the  neglect. 

Part  yill.  enables  the  tenant  for  life  by  contract  to  Contracts. 
bind  his  successor  in  respect  to  all  dealings  capable  of 
being  effected  under  the  Act,  so  that  where  time  is 
required  to  complete  a  transaction,  as  in  case  of  an  agree- 
ment to  grant  building  leases,  the  person  dealing  with 
the  tenant  for  life  is  made  as  safe  by  a  mere  contract  as 
if  he  were  dealing  with  an  owner  in  fee  simple ;  see  also 
S.  L.  A.,  1890,  s.  6. 

Part  IX.  contains  provisions  as  to  special  cases  of  other  cnpitni 
money  representing  capital,  namely,  money  in  Court  (see  "^°*5* 
also  S.  L.  A.,  1890,  s.  14),  or  in  the  hands  of  trustees 
arising  from  dealings  otherwise  than  under  this  Act; 
money  arising  from  sales  of  reversions,  or  limited 
interests,  or  from  sale  of  timber;  money  required  for 
protection  of  the  estate  by  legal  proceedings ;  and  money 
arising  by  sale  of  heirlooms,  the  sale  of  which  is  enabled 
by  the  Act  (s.  37). 
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Duties,  &C., 
of  trustees. 


Frocetlure. 


Powers  not 
capable  of 
restriction. 


Part  X.  deals  with  the  daties  and  liabilities  of  trastee^ 
The  protection  afforded  to  a  trustee  is  very  full.  His 
active  duties  are— to  consent  to  a  sale  of  a  mansion 
house  and  its  grounds  (S.  L.  A.,  1890,  s.  10),  to  approve 
a  scheme  for  improvements  (i?.  26),  to  receive  or  pay 
money,  and  by  direction  of  the  tenant  for  life  (s.  22  (2)  ) 
to  make  interim  or  other  investments.  He  is  not  bound 
to  take  proceedings  in  reference  to  any  dealing  of  which 
notice  is  given  to  him.  He  is  safe  in  acting  as  regards 
the  execution  of  a  scheme  on  a  certificate  of  the  Board  of 
Agriculture  and  Fisheries,  or  of  a  competent  engineer,  or 
able  practical  surveyor  duly  appointed,  or  on  an  order 
of  the  Court  (s.  26  (2)  ) ;  he  is  also  safe  in  giving  any 
consent  or  in  omitting  to  do  anything  he  might  do, 
and  in  adopting  any  contract  under  the  Act  made  by  a 
tenant  for  life  for  purchase,  enfranchisement,  exchange, 
partition,  or  lease,  and  in  accepting  any  conveyance  which 
appears  correct  on  the  face  of  it,  and  in  paying  by 
direction  of  the  tenant  for  life  any  money  which  appears 
to  be  paid  in  accordance  with  the  Act  (s.  42),  or  which, 
in  the  case  of  an  improvement,  is  authorized  by  the  proper 
certificate  or  by  order  of  Court.  Under  S.  L.  A,  1890,  s. 
12,  on  a  sale  to,  or  purchase  by,  the  tenant  for  life  or  an 
exchange  or  partition  with  him,  affecting  settled  land, 
the  trustees  take  his  place  in  carrying  the  transaction 
into  effect. 

Part  XI.  deals  with  procedure  before  the  Court,  to 
which  applications  may  be  made  either  by  petition,  or  by 
summons,  and  the  Court  is  enabled  to  direct  payment  of 
costs  and  expenses,  and  the  raising  of  the  amount  out  of 
the  settled  land. 

The  general  effect  of  Part  XII.  is  that  the  powers  of 
the  Act  are  personal  to  the  tenant  for  life  under  the 
settlement,  and  when  once  they  have  attached  they  are 
indestructible.  He  cannot  contract  himself  out  of  the 
Act,  nor  can  he  transfer  his  powers  to  any  one  else, 
but  he  cannot  exercise  them  so  as  to  defeat  a  purchaser 
or  mortgagee  of  his  life  estate,  except  that,  as  against 
his  own  assignee,  his  powers  of  leasing  at  the  best  rent 
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without  fine  continue  so  long  as  he  remains  in  posses- 
sion. Nor  (s.  51)  can  the  settlor  insert  in  the  settle- 
ment any  provisions  tending  to  prevent  a  tenant  for 
life  from  exercising  the  powers  conferred  by  the  Act 
But  though  the  settlor  cannot  restrict,  he  may  (s.  57) 
enlarge  these  powers.  He  may,  for  instance,  make  un- 
necessary the  notice  to  trustees  of  any  intended  dealing, 
or  extend  the  powers  of  leasing,  or  the  purposes  for 
which  capital  money  may  be  applied.  All  additional 
powers  take  effect  as  if  conferred  by  the  Act,  so  that 
there  is  only  one  uniform  mode  of  exercising  settlement 
powers. 

Part  XIII.  specifies  the  several  persons  who,  as  To  whom 
well  as  tenants  for  life,  are  to  have  the  powers  given  i'^'^*"  S'^^n- 
by  the  Act  to  a  tenant  for  life,  and  it  may  be  said 
generally  that  all  owners  of  an  estate  less  than  the 
fee  simple  are  liere  included,  except  a  dowress  and 
a  lessee  at  a  rent,  including  even  tenants  in  tail  who 
by  Act  of  Parliament  are  precluded  from  barring 
their  estates  tail,  but  except  tenants  in  tail  of  estates 
purchased  with  money  granted  for  the  purpose  by 
Parliament. 

Part  XIV.  provides  for  the  case  of  limited  owners  Disabilitiea. 
under  the  disability  of  infancy,  coverture^  or  lunacy. 
Part  Xy.  provides  for  the  case  of  settlements  by  way  of 
trust  for  sale  v^here  the  tenant  for  life  is  entitled  to  the 
income  of  the  proceeds  of  sale,  and  not  to  the  posses- 
sion or  income  of  the  land  as  sucL  But  the  powers 
given  by  that  Part  to  a  tenant  for  life  are  not  to  be 
exercised  without  the  leave  of  the  Court  under  the 
Settled  Land  Act,  1884.  Part  XVI.  deals  with  repeals, 
and  Part  XVII.  with  the  application  of  the  Act  to 
Ireland. 

The  Settled  Land  Act,  1887,  enables  capital  money  to  Act  of  1887. 
be  applied  in  re-purchasing  a  terminable  or  perpetual 
rent-charge  created  under  any  Act  of  Parliament  in  order 
to  raise  money  for  executing  improvements  authorized  by 
8.  25  of  the  Act  of  1882. 

The  Settled  Land  Act,  1889,  enables  an  option  of  ;^^]\5^q Jf ®^ 
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purchase  to  be  given  in  a  building  lease;  and  that  of 
1890  supplements  the  earlier  Acts  in  yarious  ways. 
General  result.  From  tbis  short  sketch  of  the  contents  of  the  five 
Acts,  it  will  be  seen  that,  except  in  the  particular  cases 
of  estates  purchased  with  a  Parliamentary  grant  of 
money,  and  of  the  sale,  exchange  or  lease  of  the  prin- 
cipal mansion  house  and  its  pleasure  grounds  and  park 
and  lands,  to  which  the  consent  of  the  trustees  of  the 
settlement  or  of  the  Court  is  required,  every  space  of 
land  in  England,  Wales,  and  Ireland,  to  the  income  of 
which  any  person  in  his  private  capacity  is  entitled  as 
beneficial  owner,  may  now  at  his  sole  will  be  sold  or 
otherwise  dealt  with  by  him  in  nearly  every  mode  in 
which  a  prudent  owner  would  wish  to  deal,  except  that 
he  cannot  appropriate  to  his  own  use  money  representing 
capital.  The  number  of  cases  in  which  there  is  no 
person  presently  entitled  beneficially  in  possession,  and 
therefore  no  person  to  sell  {e,g,  in  the  case  of  a  dis- 
cretionary trust),  will  be  very  few.  These  cases  could, 
in  the  main,  be  met  by  enacting  that  where  there  is  no 
person  who  has  the  statutory  powers,  the  trustee  of  the 
settlement  may  exercise  them.  Also,  under  the  Glebe 
Lands  Act,  1888  (51  &  52  Vict.  c.  20),  the  incumbent  of 
any  benefice  can  procure  a  sale  of  any  glebe,  and  invest- 
ment of  the  proceeds  in  the  name  of  the  Ecclesiastical 
Commissioners.  Further,  under  the  Universities  and 
College  Estates  Act,  1898  (61  &  62  Vict.  c.  55),  Universi- 
ties  and  Colleges  within  the  Acts  of  1858  to  1880  are 
given  the  powers  of  sale  and  many  other  powers  of  a 
tenant  for  life,  subject,  in  most  cases,  to  the  consent  of 
the  Board  of  Agriculture  and  Fisheries,  which  stands  in 
the  place  of  trustees  of  the  settlement.  The  question 
remains  whether  provision  should  not  be  made  for  effect- 
ing within  a  given  time  a  sale  of  the  land  of  all  public, 
ecclesiastical,  and  charitable  corporations,  and  of  all 
trustees  for  charitable  purposes  (by  means  of  whose 
ownership  a  large  amount  of  land  is  held  on  what  are 
in  fact  trusts  in  perpetuity),  only  so  much  being  retained 
as  may  be  necessary  for  the  purposes  of  the  particular 
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institution,  as  the  site  of  a  parsonage,  hospital  or  school. 
This  principle  is  adopted  in  the  Mortmain  and  Chari- 
table Uses  Act,  1891  (54  &  55  Vict.  c.  73,  s.  5),  as  to 
land  devised  upon  charitable  trusts,  and  would  be  merely 
a  return  to  the  ancient,  rigorous,  and  right  policy  of  the 
law  against  the  ^'  dead  hand." 
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CHAPTER  IL 

THE  SETTLED  LAND  ACT,  1882. 
46  &  46  VICT.  c.  38. 

An  Act  for  faeiUtating  Sales,  Leases,  and  other  dispositions 
of  Settled  Land,  and  for  promoting  the  execution  of 
Improvements  thereon.  [10th  August,  1882.] 

Objects  of  See  the  remarks,  as  to  the  objects  of  the  Act,  of  Baggallay,  L.J.,  in 

Act.  7?e  Jones,  20  Ch.  D.  736,  738 ;  of  Chitty,  J.,  ia  Re  Duke  of  Marl- 

borough's Settlement,  30  ib.  127,  131;  Clarke  v.  Thornton,  35  ih. 
307,  311 ;  of  Halsbnry,  L.C.,  in  Bruce  ▼.  Marquis  of  Ailesbury,  1892, 
A.  C.  356,  361,  and  of  Lindley,  M.R.,  in  JRe  Gladstone,  1000,  2  Cli. 
101,  105;  the  Court  will  consider  the  welfare  of  the  estate,  the 
tenants,  and  labourers :  lie  Marquis  of  Ailesbfiry's  S,  E,,  1892, 1  Cli. 
506,  548;  see  also  He  Wythes,  1893,  2  Ch.  369,  374;  Re  Marquis  of 
Aileshury  &  Lord  Iveagh,  1893,  2  Ch.  345,  355;  Re  Mundy  A  Roper, 
1899, 1  Ch.  275. 

Be  it  enacted  by  the  Queen's  Most  Excellent  Majesty, 
by  and  with  the  advice  and  consent  of  the  Lords 
Spiritual  and  Temporal,  and  Commons,  in  this  present 
Parliament  assembled,  and  by  the  authority  of  the  same, 
as  follows : 


S.  1 .  I.— FBELIMIN  ART. 

pREumNARY.     1 — (1.)  This  Act  may  be  cited  as  the  Settled  Land 

Short  title;       Act,  1882. 
commence- 
ment; extent. 


commence-  ^2.)  This  Act,  cxcept  whcre  it  is  otherwise  expressed, 

shall  commence  and  take  effect  from  and  immediately 
after  the  thirty-first  day  of  December  one  thousand  eight 
hundred  and  eighty-two,  which  time  is  in  this  Act  referred 
to  as  the  commencement  of  this  Act. 

(3.)  This  Act  does  not  extend  to  Scotland. 
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S.  2. 

II.— Definitions.  DBri^oHs, 

2. — (1.)  Any  deed,  will,  agreement  for  a  settlement,  Definition  of 
or  other  agreement,  covenant  to  surrender,  copy  of  court  •ettUment, 
roll,  Act  of  Parliament,  or  other  instrument,  or  any  life,  &c 
number  of  instruments,  whether  made  or  passed  before  or 
after,  or  partly  before  and  partly  after,  the  commence- 
ment  of  this  Act,  under  or  by  virtue  of  which  instrument 
or  instruments  any  land,  or  any  estate  or  interest  in 
land,  stands  for  the  time  being  limited  to  or  in  trust 
for  any  persons  by  way  of  succession,  creates  or  is  for 
purposes  of  this  Act  a  settlement,  and  is  in  this  Act 
referred  to  as  a  settlement^  or  as  the  settlement,  as  the 
case  requires. 

This  sube.  must  be  read  with  s.  4  of  S.  L.  A.,  1890 ;  it  is  extended  S.  L.  A.,  1890, 
by  8.  58  (2),  »V-  ••  *• 

^'  Act  of  Parliament "  includes  a  public  as  well  as  a  private  Act : 
Vine  V.  Bdleigh,  1896, 1  Cb.  37. 

A  limitation  to  A.  and  his  successors,  vicars  of  a  parisb,  is  not  a  Ecclesiastical 
settlement  within  this  subs. :  Ex  p.  Vicar  of  Castle  Bytham^  1895,  P'op^f^y- 
1  Ch.  348 ;  and  the  Act  does  not  apply  to  ecclesiastical  property  at  all : 
&  C,  and  Re  Bishop  of  Bath  and  Wdh,  1899,  2  Ch.  138 ;  but  8oe  n. 
to  8.  32,  inf. 

"  Of  any  number  of  instrumonts."    Where  the  settlement  consists  Compound 
of  more  than  one  instrument  it  is  frequently  called  a  compound  *«*^1*™®'**' 
settlement.    With  reference  to  compound  settlements  the  following 
propositions  seem  to  be  deducible  from  the  cases : — 

1.  There  may  be  at  the  same  time,  for  the  purposes  of  the  Acts,  a  Tenant  for  life 
more  comprehensive  settlement  consisting  of  several  documents,  and  a  ™^^  *^^  under 
less  comprehensive  settlement  constituted  by  one  only  of  them :  lie  single  settle- 
Du  Cane  &  Nettlefold,  1898,  2  Ch.  96 ;  Be  Mundy  &  Roper,  1899,  ment. 
1  Ch.  275 ;  Re  Lord  Wimbome  &  Browne,  1904,  1  Ch.  537.    The 
powers  conferred  by  the  Acts  are  capable  of  being  exercised  under  any 
instrument  which  is  a  settlement,  provided  that  there  is  under  that  Sarrender  of 
instrument  a  tenant  for  life  or  a  person  having  his  powers  (which  for  ^'^*  e»tate  does 
this  purpose  includes  a  person  whose  life  estate  has  been  extinguished :  l^^^ers^      ^ 
Be  Mundy  <k  Roper,  sup, ;  Re  Lord  Wimbome  <fc  Browne,  sup, ;  as 
the  powers  annexed  to  it  are  incapable  of  being  extinguished,  see  s. 
50  (1)  )  and  trustees  for  the  purposes  of  the  Acts ;  and  an  assignment  Disposition  of 
or  derivative  settlement  by  a  remainderman  of  his  estate  may  be  remaindermau 
disregarded :  Whedwright  v.  Walker,  23  Ch.  D.  752 ;  Re  Knowles'  S.  E.,  *«"»**«"**• 
27  Ch.  D.  707.    As  to  what  estates,  &c.,  are  overreached  by  an 
exercise  of  the  powers  of  the  Acts,  see  n.  to  s.  20,  inf,,  and  oases  there 
cited* 
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S.  2. 


Definitions. 


Effect  of  re- 
utoratioii  of 
life  estate. 

Querj  the 
decision  ia 
He  Comwailii' 
We8t  ^  Munro. 


ProYuion  to  be 
used  when 
life  estate 
restored. 

Effect  of  non- 
restoration  of 
life  estate. 


Fatnily 

charges  under 
prior  settle- 
ment can  be 
overreached  by 
appointment 
of  trustees 
uf  compound 
settlement. 


Query  the 
decision  in 
J2tf  Lord 
Stafford. 


2.  It  land  is  limited  by  settlement  No,  1  to  A.  for  life  with  ro- 
maindor  subject  to  family  charges  to  B.  in  tail,  and  A.  &  B.  disentail 
and  resettle  to  A.  for  life,  hy  way  of  restoration  of  his  life  estate  under 
settlemeotjNo.  1,  with  remainder  to  B.  for  life,  &c.,  A.  is  in  of  his 
old  estate,  and  is  tenant  for  life  under  settlement  Na  1,  and  also 
under  the  compound  settlement,  hut  has  been  held  not  to  be  tenant 
for  life  under  settlement  No.  2:  He  CarnivcUli^Wetit  &  Munro^ 
1903,  2  Cb.  150,  as  explained  by  He  Lord  Wimbome  &  Browne^  sup., 
though  this  seems  to  put  a  narrow  construction  on  subs.  5.  A.  can 
sell  under  the  Acta  if  there  are  trustees  either  of  settlement  No.  1,  or 
of  the  compound  settlement.  As  to  restoring  the  old  life  estate,  see 
Be  Wrights  Trustees  tb  Marshall,  28  Cb.  D.  93.  It  should  not  be 
restored  if  there  are  no  powers  giyen  by  tbo  original  settlement  which 
it  is  necessary  or  desirable  to  preserve.  If  it  is  restored  the  proviidon 
mentioned  in  Key  &  Elphinstone,  8th  od.,  toI.  ii.  669  (o),  should  be 
added. 

3.  If  in  a  case  similar  to  the  above  A.'d  life  estate  is  not  restored, 
he  is  tenant  for  life  under  settlement  No.  2,  and  also  under  the  com- 
pound settlement,  but  not  under  settlement  No.  1,  but  he  can  exercise 
the  powers  of  a  tenant  for  life  under  No.  1,  as  by  s.  50  (1),  «n/.,  those 
powers  are  incapable  of  being  extinguished:  Be  Mundy  A  Boper, 
sup. ;  Be  Lord  Wimbome  &  Browne,  sup.  Consequently  A.  can  sell 
under  the  Acts  if  there  are  trustees  of  either  settlement  No.  1,  or  the 
ci  mpound  settlement,  or  settlement  No.  2 ;  but  his  conveyance  as 
tenant  for  life  of  settlement  No.  2  will  not  override  family  charges 
subsisting  under  settlement  No.  1. 

4.  If  at  any  time  there  are  subsisting  family  charges  under  any 
instrument  or  instruments,  and  there  is  a  tenant  for  life  under  a  later 
instrument,  trustees  can  be  appointed  of  the  compound  settlement 
constituted  by  all  the  instruments  under  which  the  land  stand.s 
limited,  so  as  to  enable  the  tenant  for  life  to  override  the  family 
charges:  Be  Marquis  of  Ailesbury  &  Lord  Iveagh,  1893,  2  Cb.  315 
(approved  by  C.  A.  in  Be  Mundy  &  Boper,  sup.);  Be  Spencers  S.  E., 
1903, 1  Cb.  75 ;  Be  FhUlimore's  Estate,  1904,  2  Cb.  460.  With  the 
exception  mentioned  below,  this  appears  to  be  the  only  case  in  which 
it  is  necessary  to  have  trustees  appointed  of  a  compound  settlement, 
if  the  persons  entitled  to  the  family  charges  will  not  or  cannot  concur, 
but  appointments  may  be  and  fraiuently  are  made  of  trustees  of  a 
compound  settlement,  though  at  the  time  trustees  of  the  first  settle- 
ment would  be  sufficient ;  see  Be  TiMts'  8.  E.,  1897,  2  Ch.  149  ; 
Be  Mundy  d:  Boper,  sup,;  Be  ComuxiUiS'West  &  Munro,  sup.  It 
is  submitted  that  in  Be  Lord  Stafford's  Settlement  &  Will,  1904, 
2  Ch.  72  (see  n.  to  s.  37,  «»/*)t  ^^^  trustees  of  the  settlement  of  1874 
and  not  the  trustees  of  the  will  were  the  proper  persons  to  receive  the 
purchase  money  of  the  heirlooms  bequeathed  by  the  will,  and  that  it 
was  unnecessary  for  trustees  to  be  appointed  of  the  compound  settle- 
ment of  the  heirlooms  and  of  the  proceeds  of  the  sale  thereof  created 
by  the  settlement  and  the  will* 
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It  vras  held  unnecessary  to  appoint  trustees  of  a  compound  settlement         s.  2. 

in  Ee  Keck  &  Hart.  1898, 1  Ch.  617,  where  deeds  had  been  executed         

charging  jointures  under  a  power  in  the  original  settlement ;  Be  Du  Cane  ^'*'       ^ 

&  Nettle/oldf  sup.,  where  the  tenant  for  life  had  assigned  his  life  estate  by 

way  of  family  arrangement  within  the  meaning  of  S.  L.  A.,  1890,  s.  4. ; 

Jfe  Lord  Wimbome  &  Browne,  sup.  The  exception  above  referred  to  is 

the  case  of  a  base  fee  which  is  dealt  with  under  s.  58  (1.)  (iii.)>  *^f'     1^<^  f*'^®* 

5.  Trustees  of  a  compound  settlement  must  generally  be  appointed  Mode  of  ap- 
by  the  Court  under  s.  38.    A  declaration  in  a  settlement  that  the  pointment  of 
trustees  thereof  should  be  trustees  of  the  compound  settlement  made  ^^Mund 
by  that  settlement  and  any  prior  instruments  is  ineffectual :   Be  BetUement. 
Spencer's  S,  E.^  9up.;   as  to  subsequent  instruments,  see  Key  & 
Elphinstone,  8th  ed.,  vol.  ii.  661  (0- 

6.  A  tenant  in  tail  in  possession  (s.  58)  is  a  person  having  the  Tenant  in  tail ; 
powers  of  a  tenant  for  life,  and  when  once  the  estate  is  in  possession  he  restoration  of 
cannot  extinguish  those  powers  :  s.  50  (1).  Where  A.  the  tenant  for  life  ^^^n^er**  *" 
and  B.  the  tenant  in  tail  disentail,  reserve  a  joint  power  of  appoint- 
ment, and  relimit  the  old  uses  by  way  of  restoration,  there  is  no  doubt 

that  when  B.  becomes  entitled  in  possession  he  has  the  powers  of  a 
tenant  for  life  under  the  settlement,  and  that  it  is  unnecessary  to 
appoint  trustees  of  the  compound  settlement  created  by  the  settle- 
ment and  disentailing  assurance,  see  sup.  But  where  A.  and  B. 
resettle  to  A.  for  life  with  remainder  to  B.  for  life  in  restoration  pro 
tanto  of  his  estate  under  settlomcnt  No.  1,  it  has  not  yet  been  decided 
whether  B.  when  in  possession  can  sell  under  settlement  No.  1  and 
so  overreach  charges  thereby  created  without  trustees  being  appointed 
of  the  compound  settlement ;  it  is  submitted  that  ho  can. 

Where  an  estate  tail  in  remainder  is  barred,  with  the  consent  of  the  Estate  tail 
protector,  and  converted  into  a  fee  simple  before  it  falls  into  possession,  Ji  remainder 
the  statutory  ix)wer8  never  attach.  ""^l^lf^  ^"^  *''' 

Where  land  is  settled  by  reference  to  the  limitations  of  an  existing  .,  ^^    '     .  , 
i  1  X   i.L  1  .  •  .  1  ■       .  .    bcttlciucnt  by 

settlement,  the  two  settlements  constitute  one  settlement  withm  this  reference. 

subs.,  and  capital  money  under  the  first  settlement  can  be  applied  to 

X)ay  charges  on  land  comprised  in  the  settlement  made  by  reference, 

and  vice  versa :  Be  Mundy's  S.  E.,  1891, 1  Ch.  399  ;  Be  Lord  Monson^s 

S.  E.,  1898,  1  Ch.  427 ;  and  compare  Be  Lord  Stamford's  S.  K,  43 

Ch.  D.  84;  Be  Eyre  Cooie,  W.  N.,  1899,  222.    But  the  appointment 

of  trustees  of  one  settlement  would  hardly  constitute  them  trustees  of 

the  other  settlement,  though  of  course,  on  a  purchase  with  capital 

money,  it  is  not  necessary  to  appoint  trustees  of  a  mere  conveyance 

to  the  uses  of  a  settlement.    In  the  case  of  a  settlement  by  reference 

it  is  best  to  provide  that  the  S.  L.  A.  trustees  of  the  settlement 

referred  to,  shall  be  the  trustees  thereof. 

The  principle  in  Be  Mundy^s  S.  E.,  sup.,  that  where  the  limitations 

are  identical  for  the  purpose  in  hand  the  instruments  constitute  one 

settlement,  was  applied  in  Be  Byng's  S.  E.,  1892,  2  Ch.  219,  where 

the  second  settlement  was  not  by  reference  to  the  first,  and  the  powers 

of  the  two  settlements  were  not  identical ;  and  in  Be  Lord  SlafforXs 
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S.  2.         Settlement  and  Will,  1904:,  2  Gb.  72,  where  the  land  comprised  in  the 

"—^        settlement,  and  the  heirlooms  bequeathed  by  the  will  were  treated  as 
DEFiNmoNS.  if  g^mg^  i,y  ^^^  ^^^  document. 

Unfortunately  the  expression  compound  settlement  is  used  in  the 
last-mentioned  cases  as  well  as  in  the  cases  referred  to  in  the  n.  stip, 
'*  Compound  Settlement ;  **  but  it  seemed  to  follow  from  JRe  Mundy^n 
8.  E.y  and  Re  Lord  Stafford e  Settlement  &  Will,  sup,,  that  in  cases  of 
that  class  it  was  not  necessary  that  the  trustees  of  the  several  instru- 
ments should  be  the  same  or  that  there  should  be  trustees  of  the  so- 
called  compound  settlement.    Eekewich,  J.,  has  however  decided  that 
the  appointment  of  trustees  of  the  so-called  compound  settlement  is 
Qu.  the  decision  necessary  in  all  such  cases :  Re  CoulVa  S.  E.,  1905^  1  Ch.  712.    It  is 
'o  S^  ^^^^     submitted  that  this  decision  is  not  supported  by  the  authorities 
'  '     referred  to  in  it.    In  Lord  Staflford^s  case  (^fcj^^wmg^ap  pnrApn^^ 


CORRIGENDUM 

{Page  328,  Une  14). 

Instead  of  "(following  an  unreported  decision  of  Byrne,  J.),** 
read  "  (see  the  unreported  decision  of  Byrne,  J.,  mentioned  1904, 
2  Ch.  74)." 


Estate,  27  L.  B.,  Ir.  364. 

Equitable  ^he  settlement  need  not  be  a  legal  settlement  perfected  by  transfer 

settlement.       of  the  legal  estate.    *^  Agreement "  and  "  covenant  to  surrender  '*  are 

expressly  mentioned  in  s.  2  (1),  and  these  bind  the  equitable  "  interest 

in  "  the  hnd,  s.  2  (3). 

'<  By  way  of         As  to  the  force  of  the  words  "  by  way  of  succession,*'  see  Re  Mundy 

succession,"      «fc  Roper,  1899, 1  Ch.  275,  290,  297 ;  Re  Lord  Wimhome  &  Browne, 

1904,  1  Ch.  537,  541 ;  and  the  cases  on  the  Finance  Act,  1894,  of 

A,'G.  V.  Owen,  1899,  2  Q.  B.  263;  A,-G.  v.  Clarkson,  1900, 1  Q.  B. 

166;  Re  Campbell,  1902, 1  K.  B.  113, 119,  121-123.    A  settlement 

within  the  meaning  of  the  Act  is  created  by  a  conveyance  to  the  use 

of  A.  for  life  with  remainder  to  secure  a  jointure  or  portions,  with 

remainder  to  A.  in  fee :  Re  Fkillimore,  1904,  2  C:h.  460,  463.    If  on 

A.'d  death  the  charges  still  subsist,  the  land  still  stands  limited  to 

persons  by  way  of  succession  under  the  original  settlement  (see  Re 

Lord  Wimhor7ie  &  Brovme,  sup.,  at  p.  541),  and  if  A.  devises  his 

remainder  in  fee  to  B.  for  life,  he  is  tenant  for  life  of  the  compound 

settlement  constituted  by  the  original  settlement  and  the  will:  Re 

Fhiltimore,  sup. 
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A  gift  in  feo  to  a  married  woman,  with  restraint  on  anticipation,  is         s.  2. 

no  limitation  "  by  way  of  succession  " :  Bates  v.  Keatertoriy  1896, 1  Oh.         

159 ;   but  a  limitation  in  trust  for  a  married  woman   for  her  life  I>efinitioss, 
without  power  of  anticipation,  and  after  her  death  to  such  uses  as  she 
should  by  will  appoint,  and  in  default,  to  the  use  of  herself  in  fee, 
gives  her  the  powers  of  a  tenant  for  life  under  p.  58  (1)  (iz.),  inf, :  Be 
Focock  &  Frankerd,  1896, 1  Ch.  305. 

An  alternative  limitation  in  fee  creates  an  estate  by  way  of  succes-  Alternative 
sion  (s.  58  (1)  (ii.))>  but  a  devise  in  fee  to  trustees  on  trust  for  persons  gifts, 
not  ascertained,  and  taking  only  on  a  future  event,  would  not: 
Be  Burdtn,  28  L.  J.  (Ch.)  840;  and  compare  Be  Home's  S.  E,y 
39  Gh.  D.  84,  at  least  where  the  devise  carries  the  whole  beneficial 
interest  (see  Qenery  v.  Fitzgerald,  Jac.  468, 1  Jarman  on  Wills,  5th 
ed.,  615).  Where  the  intermediate  estate  (as  under  a  devise  to  A.  in 
fee  simple  on  the  death  of  B.)  descends,  the  case  would  be  within 
this  subs,  taken  along  with  s.  58  (1)  (ii.) ;  and  see  Be  Atherton,  W,  N, 
1891,  85;   WiUiams  v,  Jenkins,  1893, 1  Ch.  700,  702. 

(2.)  An  estate  or  interest  in  remainder  or  reversion  not 
disposed  of  by  a  settlement,  and  reverting  to  the  settlor 
or  descending  to  the  testator*8  heir,  is  for  purposes  of  this 
Act  an  estate  or  interest  coming  to  the  settlor  or  heir 
under  or  by  virtue  of  the  settlement,  and  comprised  in 
the  subject  of  the  settlement. 

An  instance  where  this  s.  applies  is  a  devise  to  A.  for  life,  there 
being  either  no  devise  of  the  remainder  in  fee,  or  there  being  a  devise 
which  lapses.  This  remainder  is  made  an  estate  coming  to  the  heir 
by  virtue  of  the  settlement.  The  eettlement,  therefore,  creates  a 
succession. 

Q'A.  whether  there  is  a  settlement  in  the  case  where  a  testator 
devises  to  A.  for  life,  with  no  devise  over,  and  dies  without  an  heir, 
but  see  Be  Bond,  1901, 1  Ch.  15. 

(3.)  Land,  and  any  estate  or  interest  therein,  which  is 
the  subject  of  a  settlement,  is  for  purposes  of  this  Act 
settled  land,  and  is,  in  relation  to  the  settlement,  referred 
to  in  this  Act  as  the  settled  land. 

For  the.meaniDj;  of  '*  Land*' in  Acts  of  Parliament  passed  since  «Land.*' 
1850,  see  note  to  Y.  and  P.  A.,  s.  1,  also  subs.  10  (i),  in/.  Leaseholds 
and  copyholds,  as  well  as  freeholds,  are  included  under  the  word  land 
(compare  Wtlson  y.  Eden,  16  Beav.  153).  By  subs.  1  the  settlement 
comprises  the  instrument  or  instruments  under  which  land  (t.e.  fee 
simple,  copyhold  or  leasehold)  or  any  estate  or  interest  in  land  (i.6.  in 
fee  simple,  copyhold,  or  leasehold)  is  settled,  and  by  this  subs,  land  (i.e. 
the  fee  simple,  the  customary  estate,  or  the  term  in  land  as  the  case  may 
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Definitions. 

«  Settled 
laud." 


Diirnlion  of 
**  8ottIeraent." 
nnd  of  S.L.A. 
powers. 


be),  and  any  estate  or  interest  (in  the  fee  simple,  customary,  or  leasehold 
estate)  which  is  the  subject  of  the  settlement  is  referred  to  in  the  Act  as 
the  settled  land.  Only  that  estate  which  is  the  subject  of  the  settle- 
ment is  included  under  the  term  "  settled  land.*'  Therefore  a  power 
given  to  lease  the  settled  land  is  a  i)ower  to  lease  the  interest  settle<l. 
In  the  case  of  settled  leaseholds,  for  instance,  it  does  not  enable  a  lease 
to  be  made  binding  on  the  reversioner  in  fee,  nor  in  the  case  of  copy- 
holds, a  lease  contrary  to  the  custom,  nor  in  the  case  of  an  equity  of 
redemption  (that  is,  a  settlement  of  land  subject  to  a  mortgage)  does  it 
enable  a  lease  to  be  made  binding  on  the  mortgagee  further  than  the 
original  mortgagor  could  either  under  the  C.  A.,  s.  18,  or  otherwise 
have  bound  such  mortgagee.  In  all  cases  "  the  settled  land  "  means 
the  fee  simple,  if  that  is  settled ;  it  means  the  equity  of  redemption, 
if  that  is  settled ;  it  means  the  customary  estate,  if  copyholds  are 
settled ;  and  the  estate  for  a  term  of  years  or  lives,  if  leaseholds  for 
years  or  lives  are  settled.  The  powers  conferred  by  the  Act  only  bind 
persons  deriving  title  under  the  settlement,  and  not  any  person  having 
a  title  paramoimt  to  the  settlement.  This  is  plainly  seen  on  consider- 
ing the  force  given  to  a  conveyance  by  s.  20,  itif, 

(4.)  The  determination  of  the  question  whether  land  is 
settled  land,  for  purposes  of  this  Act,  or  not,  is  governed 
by  the  state  of  facts,  and  the  limitations  of  the  settle- 
ment, at  the  time  of  the  settlement  taking  effect. 

See  on  this  subs..  Be  Marquis  of  AUeabury  and  Lwd  Iveaghj  181i3, 
2  Ch.  345,  354-6 ;  Be  Bectiue  Estate,  27  L.  IL  Ir.  364,  369. 

The  duration  of  the  powers  of  an  ordinary  settlement  is  a  question 
of  intention.  Usually  they  cease  when  the  estate  comes  to  be  vested 
absolutely  in  some  person  who  is  sui  juris :  Be  Lord  Sudeley  ik 
Baines  &  Co.,  1894, 1  Oh.  334,  339 ;  Be  Jump,  1903, 1  Ch.  129.  The 
S.  L.  A.  powers,  if  the  fee  simple  comes  to  an  infant,  are  exercisable, 
either  under  this  subs,  (for  the  origin  and  history  of  which  see  Be 
Marquis  of  Aileshury  and  Lord  Ivtagh,  sup,),  or  under  s.  59;  if  this 
subs,  applies,  it  is  conceived  that  their  exercise  would  have  effect , 
under  s.  20  (2),  inf.,  as  to  charges  prior  to  the  infant's  estate,  subsist- 
ing under  the  settlement  creating  that  estate.  Sec.  59  expressly  says 
that  an  infant  is  to  be  deemed  tenant  for  life  of  land  to  which  he  is 
entitled  in  possession ;  consequently  he  has  the  powers  of  a  tenant  for 
life.  As  to  the  duration  of  powers  once  vested  by  the  Act  in  a  tenant 
for  life  or  person  having  the  powers  of  a  tenant  for  life,  see  s.  50,  inf., 
and  n.  thereto. 

(5.)  The  person  who  is  for  the  time  being,  under  a 
settlement,  beneficially  entitled  to  possession  of  settled 
land,  for  his  life,  is  for  purposes  of  this  Act  the  tenant 
for  life  of  that  land,  and  the  tenant  for  life  under  that 
settlement 


THE  SETTLED  LAND  ACT,  1882.  331 

See  this  gabs,  disoussed  in  He  Baroness  Llanover's  Will,  IdOo,  2         s  "> 
Ch.  16.  —II 

Where  under  a  wfll  there  waa  a  trust  to  accumnlafce  rents  during  a  ^Definitions. 
son's  life,  and  after  his  death  a  trust  for  his  children,  and  the  trust  for 
accumulation  ran  out  under  the  Theliusson  Act,  and  the  son,  as  heir- 
at-law,  came  in,  he  was  held  to  be,  or  to  have  the  powers  of,  a  tenant 
for  life :  Be  Atherton,  W.  N.,  1891,  86 :  and  see  Vine  v.  Baleigh,  1896, 
1  Ch.  37,  where  there  was  a  resulting  trust,  under  similar  circum- 
stances, for  next  of  kin ;  and  it  was  held  that  the  living  next  of  kin, 
and  the  executrixes  of  a  dead  one,  had  the  powers  of  a  tenant  for  life 
under  s.  58  (1)  (v.) :  the  judge  giving  his  opinion — ^but  not  actually 
deciding — that  the  executrixes,  and  not  the  persons  entitled  to  the 
estate  of  the  dead  next  of  kin,  were  '^  beneficially  entitled  **  within  this 
subs. 

This  definition  taken  in  connexion  with  subs.  10  (i.)  and  ss.  58  (1)  Tenant  for  life, 
(vi.)  (viii.)  (ix.)  and  61  (2)  (3)  includes  all  equitable  tenants  for  life  legal  or 
(not  being  infants  or  of  unsound  mind),  whether  of  the  entirety  or  of  ^^^  *   *' 
an  undivided  share,  and  whether  they  are  entitled  or  not  to  be  let  into 
possef  sion,  and  the  effect  of  the  Act  is  that  a  mere  equitable  tenant  for 
life,  being  adult  and  of  sound  mind,  can  convey  the  legal  estate  vested 
under  the  settlement,  in  a  trustee,  that  estate  being  the  subject  of  the 
settlement  (see  s.  2  (3) :  see  also  note  to  s.  20).    The  case  of  an  infant 
ii  provided  for  by  ss.  59  and  60,  and  that  of  a  lunatic,  so  found  by 
inquisition,  by  s.  62. 

An  assignee  of  the  tenant  for  life  is  not  so  entitled  **  under  a  settle-  '*  Under  a 
mcnt,"  but  the  tenant  for  life  is ;  and  where  the  tenant  for  life,  before  settlement, 
c  iming  into  possession,  has  assigned  his  reversionary  life  interest  out 
and  out,  he  can  under  s.  50,  with  the  consent  of  the  assignee,  exorcise 
the  powers  of  the  Act  on  the  life  estate  coming  into  {jossession. 

The  Court  has  discretion  to  let  an  equitable  tenant  for  life  into  poa-  Equitable 
session  of  the  land  and  title  deeds,  but  the  trustees  and  estate  must  tenant  for  life 
be  protected ;  as  to  the  effect  of  the  S.  L.  A.'s  upon  this  discretion,  see  ^^^  ^^"ggion 
Be  Wythes,  1893,  2  Ch.  369;   Be  Bagot,  1894, 1  Ch.  177 ;  Be  Newen, 
1894,  2  Ch.  297;  Be  Sunt,  W.  N.,  1900,  65,  ib.,  1901,  144;  Be 
Wilkinson,  85  L.  T.  43 ;  and  compare  Be  Bichardson,  1900,  2  Ch. 
778  (tenant  for  life  subject  to  term  for  paying  (ff  incumbrances) ; 
Be  Money  KyrWs  Settlement,  ti.,839  (a  similar  case). 

"  Entitled  to  possession  "  means  that  the  right  is  immediate  and  not  What  is 
in  reversion  or  expectancy:  Be  Jones,  26  Ch.  D.  741, j?er  Baggallay,  ** pos««8*ion.' 
L.J, ;  Be  Clitheroe,  28  %b.  378,  affirmed  31  ib.  135 ;  Be  Martyn,  69 
L.  J.,  Ch.  733.  The  possession  need  not  be  personal,  but  may  be  the 
possession  of  trustees  paying  surplus  rents  and  profits  to  a  beneficial 
owner:  Be  Morgan,  24  Ch.  D.  114;  Be  Jones  and  Be  Clitheroe,  sup, 
(and  see  as  to  executors.  Vine  v.  Baieigh,  1896, 1  Ch.  37,  41),  but  the 
interest  of  the  tenant  for  life  must  be  in  possession,  and  not  an  interest 
to  arise  in  him  at  a  future  day  if  then  living  under  a  conveyance  then 
to  be  made :  Be  Slrangways,  34  Ch.  D.  423.  But  where  ho  would  bo 
entitled  to  surplus  rents  (if  any)  it  is  immaterial  that  there  are  nore : 
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*<  Beneficially  " 
entitled. 


S.  2.  Be  Jones,  sup.  See  also  Be  Atkinson,  30  Cb.  D.  605,  612;  affirmed 
31  ib,  577 ;  Be  Hale  and  Clark,  34  W.  R.  624;  W.  N.,  1886,  65.  A 
person  who  has  a  right  to  occupy  rent  free  during  bis  life  is  a  tenaut 
for  life :  Be  Eastman's  8.  E.,  W.  N.,  1898, 170,  68  L.  J.,  Ch.  122 ;  Be 
Carries  S.  E^  1899, 1  Ch.  324 ;  Be  St.  Donates  S.  K,  79  L.  T., 542 ; 
notwithstanding  extensive  powers  of  management  in  the  trustees :  Be 
Baroness  Llanover's  Will,  sup, ;  but  not  a  person  who  has  a  right  to 
reside  rent  free  **  in  any  one  of  the  testator's  houses  at  X. " :  Be  Bondj 
48  Sol.  J.  192. 

In  Williams  v.  Jenkins,  1893,  1  Ch.  704,  a  kdy  was  declared  to 
have  the  powers  of  a  tenant  for  life  whose  life  interest  was  not  only 
suspended  for  purposes  of  an  implied  trust  for  accumulation  to  pay 
debts,  but  was  also  subject  to  her  educating  her  children ;  and  in  Be 
Tkeaker's  8.  E.,  1898,  T.  No.  1250  (in  Chambers,  8th  August,  3898),  a 
lady  entitled  to  receive,  during  widowhood,  the  income  of  real  estate 
**  for  her  own  use  and  benefit,  and  for  the  maintenance  and  education  *' 
of  her  children,  was  held  to  have  the  powers  of  a  tenant  for  life,  undtr 
8.  58  (1)  (vi.) 

(6.)  Ify  in  any  case,  there  are  two  or  more  persons  so 
entitled  as  tenants  in  common,  or  as  joint  tenants,  or  for 
other  ooncnrrent  estates  or  interests,  they  together  con- 
stitute the  tenctnt  for  life  for  purposes  of  this  Act. 

Two  or  more.  The  effect  of  this  subs,  is  that  all  persons  having  concurrent  inlberoiits 
for  life  (the  words  are  *<«o  entitled"  :  see  Be  Collinge's  8.  K,  36  Ch. 
D.  516,  518),  under  the  same  settlement  must  join.  It  would  be  im- 
proper in  such  a  case  to  allow  the  tenant  for  life  of  one  undivided 
moiety,  to  sell  that  moiety  alone ;  he  must  join  with  the  tenant  for 
life  of  the  other  moiety  in  selling  the  whole,  but  cannot  bo  compelled 
to  join :  Camden  v.  Murray,  16  Ch.  D.  161.  But  if  each  undivided 
moiety  is  settled  separately,  whether  by  the  same  or  by  two  different 
instruments,  then  neither  moiety  is  the  subject  of  the  settlement 
made  of  the  other  moiety ;  each  moiety  is  in  itself  settled  land,  and 
can  be  sold  by  the  tenant  for  life  thereof  without  the  concurrence  of 
the  owner  of  the  other  :  subss.  3  and  10  (i.) ;  Williams  t.  Jenkins, 
W.  N.  1894, 176 ;  Cooper  v.  Betsey,  1899, 1  Ch.  639 ;  Be  Osborne  <fc 
Bright,  1902,  1  Ch.  335;  and  where  land  is  settled  in  undivided 
shares,  and  one  share  has  become  vested  in  an  owner  in  fee,  while 
the  other  share  is  still  the  subject  of  a  tenancy  for  life,  the  tenant  for 
life  of  the  settled  share  may  sell  that  share  without  the  concurrence  of 
the  owner  in  fee  of  the  other  share:  Cooper  v.  Belsey,  sup,  (over- 
ruling Be  CoHinge*s  8.  E.,  36  Ch.  D.  516 ;  36  W.  R.  2G4).  See  also  as 
to  undivided  shares  s.  19,  inf. 

A  discretionary  trust  to  pay  rents  during  the  life  of  A.  to  him  or 
others  does  not  constitute  them  together  a  tenant  for  life;  Be  Atkinson, 
30  Ch,  D.  605,  aflBrmed  31  ib.  577 ;  Be  Tessyman's  8,  E.,  42  Sol. 
J.  96. 
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The  peTBODB  together  coDBtituting  the  tenant  for  life  may  severally         S.  2. 

employ  their  own  solicitors :  Smith  v.  Laneastery  1894,  3  Ch,  439.  — 

Defikitions. 

(7.)  A  person  being  tenant  for  life  within  the  foregoing 
definitions  shall  be  deemed  to  be  such  notwithstanding 
that,  under  the  settlement  or  otherwise,  the  settled  land, 
or  his  estate  or  interest  therein,  is  incumbered  or  charged 
in  any  manner  or  to  any  extent. 

The  powers  conferred  by  the  Act  are  given  to  the  person  who,  under  Who  has  the . 
the  settlement,  is  in  the  position  of  beneficial  owner  for  life,  subject  to  powers, 
all  charges  or  incumbrances,  whether  that  ownership  produces  any 
fruit  or  not  (see  note  to  subii.  5  above).    As  to  the  extent  to  which 
the  tenant  for  life's  powers  are  afiected  by  incumbrances  on  his  life 
estate,  see  s.  50  in/,,  and  S.  L.  A.,  1890,  s.  4  and  notes  thereto. 

(8.)  The  persons,  if  any,  who  are  for  the  time  being, 
under  a  settlement,  trustees  with  power  of  sale  of  settled 
land,  or  with  power  of  consent  to  or  approval  of  the 
exercise  of  such  a  power  of  sale,  or  if  under  a  settlement 
there  are  no  such  trustees,  then  the  persons,  if  any,  for 
the  time  being,  who  are  by  the  settlement  declared  to  be 
trustees  thereof  for  purposes  of  this  Act,  are  for  purposes 
of  this  Act  trustees  of  the  settlement. 

This  subs,  must  be  read  with  s.  16  of  S.  L.  A.,  1890,  which  meets  Trustees  of  the 
the  case  of  a  power  or  trust  arising  only  at  a  future  time  (see  Wheel-  Mttlement. 
Wright  V.  Walker,  23  Ch.  D.  752, 761 ;  Be  Home's  8.  K,  39  Ch,  D.  84)  S.L.A.,  1890, 
and  of  a  power  or  trust  extending  only  to  the  other  land  comprised  **  ^^* 
in  the  same  limitations.    The  power  may  be  a  power  exercisable  only 
with  consent  of  the  tenant  for  life  :  Conatdble  v.  C7.,  32  Gb.  D.  233 ; 
but  it  has  been  decided  in  Ireland  that  where  the  power  was  exercis- 
able only  with  the  consent  of  a  stranger,  whose  consent  was  unobtain- 
able, the  trustees  for  sale  were  not  trustees  for  the  purposes  of  this 
Act :  Re  Johnstone,  17  L.  R.  Jr.  172.    It  is  conceived,  however,  that 
this  is  a  mere  fetter  on  the  original  power,  and  as  the  tenant  for  life 
sells,  the  consent  of  strangers  is  not  required.    Those  persons  only 
are  trustees  for  the  purposes  of  the  Act  who  either  are  appointed 
trustees  or  under  the  settlement  have  a  power  of  sale  (present  or 
future),  or  of  consent  to  or  approval  of  the  exercise  of  such  a  power, 
or  haye  a  trust  for  sale,  as  required  by  this  subs,  or  s.  16  of  S.  L.  A., 
1890.    No  other  trustees  are  trustees  within  the  Acts :  see  Re  Camels 
S.  E,,  1899,  1  Ch.  324.    If  there  be  no  such  trustees,  or  if  there  b% 
but  they  refuse  to  act,  it  is  necessary  to  procure  the  appointment  of 
trustees  under  s.  38. 

Where  land  was  devised  to  A.  for  life  with  remainder  to  B.  i  n  tail  Power  of 
and  the  will  empowered  the  life  tenant  in  actual  possession  to  sell  with  approval. 
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Defisitioxs. 


Power  must 
he  general. 


Power  to  sell 
restricted  as  to 
price. 


Power  to  sell 
for  a  rent. 
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future  settle- 
ments. 


Compound 
settlement. 


Single  trustee. 


the  approval  of  the  trustees  of  the  will,  and,  after  a  dUentail  and  re- 
settlement, A.*8  life  estate  was  extinguished,  query  whether  on  a  sale 
by  A.  in  exercise  of  his  statutory  power  under  the  will,  the  trustees 
thereof  were  trustees  for  the  purpoeea  of  the  Act :  Be  Lord  Witnbome 
&  Browne^  1904, 1  Cb.  537. 

Under  settlements  giving  a  present  power  of  sale  of  the  settled  land, 
any  sale,  lease,  &c.,  may  be  made  in  exercise  either  of  the  powers  of 
the  settlement  (subject  to  s.  56,  inf.)  or  of  the  powers  of  the  Act.  If 
the  Act  be  resorted  to,  the  trustees  with  the  power  of  sale  under  the 
settlement,  or  trustees  appointed  under  s.  38,  are  the  trustees  for  the 
purposes  of  the  Act. 

If  for  any  reason  it  is  preferred  to  make  any  sale,  &c^  under  the 
powers  of  the  settlement  and  not  under  the  Act,  the  money  received 
and  liable  to  be  re-invested  in  land,  may  nevertheless  be  applied  in  the 
same  manner  as  if  it  arose  under  the  Act  (s.  33  )• 

It  is  oonceived  that  executors  with  power  to  sell  for  payment  of 
debts  are  not,  but  that  persons  with  a  general  power  of  sale  (as  in  Be 
Brown,  32  Ch.  D.  697)  are,  trustees  within  this  s.  The  power  must 
1)0  general :  Be  CoulTs  8.  E.,  1905, 1  Ch.  712, 724.  But  in  Be  McCurdf/s 
8.  E,y  27  L.  R.  Ir.  395,  trustees  of  real  and  personal  estate  were 
directed,  in  the  first  instance,  to  pay  the  testator's  debts ;  then  to  pay 
income  to  A.  during  widowhood ;  and,  ultimately,  to  sell ;  so  that 
under  S.  L.  A.,  1890,  s.  IG,  they  were  S.  L.  A.  trustees ;  that  s.  was 
not  cited,  but  an  order  was  made  declaring  A.  tenant  for  life  under 
8.  63,  and  the  trustees  to  be  S.  L.  A.  trustees:  see  also  note  on 
8.  56,  inf. 

The  principle  of  Wheelwright  v.  Walker  would  not,  it  is  conceived, 
apply  to  prevent  persons  who  have  only  power  to  sell  at  or  above  a 
certain  price  being  trustees  for  the  purposes  of  the  Act.  They  are 
persons  having  a  power  of  sale,  though  only  capable  of  being  exercised 
on  particular  terms.  They  are  intrusted  to  receive  purchase-money, 
and  as  the  tenant  for  life  sells  the  limitation  of  price  does  not 

apply. 

Trustees  having  power  to  sell  only  in  consideration  of  a  rent  are  not 
trastees  for  the  purposes  of  the  Act  •  Be  Morgan,  24  Ch.  D.  114, 115. 

In  all  settlements  since  the  Act  the  proper  course  is  expressly  to 
appoint  trustees  for  the  purposes  of  the  Act.  It  is  unnecessary  to 
insert  powers  similar  to  those  contained  in  the  Act.  As  to  extending 
the  powers  of  the  Acts,  see  s.  57  and  n.  thereto. 

Where  two  or  more  instruments  together  constitute  a  settlement, 
trustees  of  such  settlement  cannot  be  validly  appointed  by  the  last  of 
such  instruments  :  Be  Spencer's  8,  ^.,  1903, 1  Chi  75 ;  and  see  n.  to 
subs.  1  stfp.,  "  Compound  Settlement." 

By  8. 39  (2)  the  expression  '*  the  trustees  of  the  settlement "  is  made 
applicable  to  the  surviving  or  continuing  trustees  or  trustee  of  the 
settlement  for  the  time  being,  but  this  is  subject  to  subs.  1  of  that 
8.,  which  prohibits  payment  of  capital  money  to  fewer  than  two 
persons  as  trustees,  unless  authorized  by  the  settlement. 
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If  it  is  iDtoDdod  to  authorize  the  payment  of  capital  money  to  a  s.  2. 

single  trustee,  as  was  usual  in  settlements  befdre  the  Act,  express         

authority  should  b3  given,  bat  see  n.  to  s.  39  (1).  Definitions. 

(9.)  Capital  money  arising  under  this  Act,  and  receiv- 
able for  the  trusts  and  purposes  of  the  settlement,  is 
in  this  Act  referred  to  as  capital  money  arising  under 
this  Act. 

The  following  are  capital  moneys  under  the  Act,  and  should  be  paid  What  is 
to  the  settlement  trustees  or  into  Court  under  s.  22  :—  cap>^«l  money. 

(1.)  Money  received  on  sale  (which  includes  enfranchisement)  or  for 

equality  of  partition  or  exchange,  and  on  the  exercise  of  an 

option  for  purchase  given  under  S.  L.  A.,  1880. 
(2.)  Fines  on  grants  of  leases  under  this  Act  (fee  B.  L.  A.,  1884, 

8.  4),  and  fines  on  confirmation  under  this  Act  of  leases, 

except  fines  on  lesses  granted  pursuant  to  a  covenant  for 

renewal  (see  note  to  s.  7  (2)  ). 
(3.)  Money  raised  by  mortgage  :   ss.  5, 18,  24  (4) ;  S.  L.  A.,  1800, 

8.11. 

(4.)  Share  of  mining  rent  (three  fourths  where  tenant  for  life  is 
impeachable  for  waste  in  respect  of  the  minerals  leased, 
otherwise  one-fourth)  unless  the  settlement  provides  to  the 
contrary  :  s.  11. 

(5.)  Three-fonrths  of  proceeds  of  sale  of  timber  cut  under  s.  «%, 
where  the  tenant  for  life  is  impeachable  for  waste  in  respect 
of  timber. 

(6.)  Valuation  money  for  timber,  underwood,  fallow  dressings,  &c., 
on  a  sale  of  the  land,  though  tenant  for  life  be  unimpeach- 
able for  waste :  Be  Llewellin,  37  Gh.  D.  317.  Be  BosJier, 
W.  N.,  1809, 134. 

(7.)  Money  paid  for  licences  to  demise  granted  to  copyholders,  except 
where  the  licence  is  authorized  by  the  custom  :  s.  14. 

(8.)  Money  paid  for  dedication  of  streets,  &c.,  under  s.  16. 

(0.)  Money  paid  into  Court  under  the  Land  Clauses  Consolidation 
and  other  Acts,  or  in  the  hands  of  trustees  and  liable  to  be 
invested  in  the  purchase  of  land  to  be  settled  as  the  settled 
land  :  ss.  32,  33;  but  seen,  to  s.  21  (ix.),  in/, 

(10.)  Money  in  Court  so  liable,  though  not  paid  in  under  any  of  those 
Acts :  Clarke  v.  Thornton,  35  Ch.  D.  307,  314. 

(11.)  Proceeds  of  sale  of  heirlooms  :  s.37;  but  not  damages  payable 
by  the  representatives  of  a  former  tenant  for  life  in  respect  of 
heirlooms  :  Be  Walion,  44  Sol.  J.  645. 

(12.)  Money  paid  for  varying  or  rescinding  contracts  for  sale, 
exchange,  or  partition :  s.  30  (1)  (ii.). 

(13.)  Damages  recovered  by  a  tenant  for  life  from  a  lessee  for  bresch 
of  repairing  covenants  in  a  lease  :  Mitchell  v.  Armstrong,  17 
T.  L.  F.  495. 
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The  followiog  it  is  conceived  are  not  capital  moneys,  but  belong  to 
the  tenant  for  life  : — 

(1.)  Money  paid  by  a  lessee  as  a  consideration  for  acceptance  of  sur- 
render of  a  lease  (see  note  to  a.  13  (1) }. 

(2.)  Fines  on  the  grant  of  leases  pursuant  to  a  covenant  for  renewal 
(see  note  to  s.  7  (2)  ). 

(3.)  Money  paid  to  the  tenant  for  life  as  consideration  for  varying  tho 
terms  of  a  lease  under  s.  31  (1)  (ill.),  provided  the  payment 
be  not  in  the  nature  of  a  premium  for  a  lease. 

(10.)  In  this  Act— 

(i.)  Land  includes  incorporeal  hereditaments,  also  an 
undivided  share  in  land;  income  includes  rents  and 
profits ;  and  possession  includes  receipt  of  income  : 

For  a  definition  of  "  land*'  in  Acts  of  Parliament  passed  since  1850, 
see  note  to  V.  &  P.  A.  s.  1,  sup.  Tithes  are  *'  land  "  within  this  subs. : 
Jie  Esdaile,  54  L.  T.  637 ;  W.  N.,  1886,  47.  Also  a  title  of  honour 
descendible  to  heirs  general  or  heirs  of  the  body :  JRe  Rivett-Camac^ 
30  Ch.  D.  136, 139 ;  considered  in  Re  Earl  of  AylesfonTs  8.  K,  32 
Ch.  D.  162.  So  is  a  rent-charge :  Re  Bedive,  27  L.  R.  Ir.  364,  367 ; 
Re  Brewer,  1  Ch.  D.  409. 

As  to  a  personal  annuity  limited  to  a  man  and  his  heirs,  see  Re 
Rivett-Camac'a  WtU,  30  Ch.  D.  at  p.  141. 

As  to  undivided  shares,  see  notes  to  ss.  2  (6)  and  10,  and  Cooper  v, 
Betsey,  there  cited. 

(ii.)  Bent  includes  yearly  or  other  rent,  and  toll,  duty, 
royalty,  or  other  reservation,  by  the  acre,  or  the  ton,  or 
otherwise ;  and,  in  relation  to  rent,  payment  includes 
delivery;  and  fine  includes  premium  or  fore-gift,  and 
any  payment,  consideration,  or  benefit  in  the  nature  of  a 
fine,  premium,  or  fore-gift : 

"Rent":  see  Lord  Zouche  v.  Daibiac,  L.  R.,  10  Ex.  172. 

<*  Other  reservation,"  t .e.  in  kind :  see  Co.  Litt.  142a ;  Rex  v.  Earl 
Pomfrety  6  M.  &  S.  139,  143 ;  Re  Moody  &  Yates,  30  Ch.  D.  344, 
346-7 ;  Campbell  v.  Leach,  Amb.  740. 

(ill.)  Building  purposes  include  the  erecting  and  the 
improving  of,  and  the  adding  to,  and  the  repairing  of 
buildings ;  and  a  building  lease  is  a  lease  for  any  building 
purposes  or  purposes  connected  therewith : 

See  Re  BanielVs  S.  E.,  1894,  3  Cb.  503  (where  apparently  this 
definition  was  not  referred  to,  but  s.  8  (1)  inf.  was  treated  as  con- 
taining in  effect  the  definition  of  a  build  log  lease) ;  Re  Earl  of  Elles^ 
mer^B  S,  E,,  W.  N.,  1898, 18.     It  is  conceived  that  for  a  lease  to  be 


THE  SETTLED  LAND  ACT,  1882.  337 

a  buUdiog  lease,  the  erecting  or  repairing,  &c.,  of  buildings  must  be         s.  2. 

the  purpose  or  one  of  the  purposes  for  which  it  is  granted,  and  that         

what  is  commonly  called  a  repairing  lease  is  not  a  building  lease  within  Definitioss, 
the  meaning  of  the  Act.    Cases  on  powers  in  settlements  (see  Trtuooit 
v.  Diamond  &c,  Co^  20  Ch.  D.  251,  and  cases  there  cited)  are  of  little, 
if  any,  assistance  in  determining  what  is  a  building  lease  within  the 
meaning  of  this  Act. 

(iv.)  Mines  and  minerals  mean  mines  and  minerals 
whether  already  opened  or  in  work,  or  not,  and  include 
all  minerals  and  substances  in,  on,  under  the  land, 
obtainable  by  underground  or  by  surfiace  working ;  and 
mining  purposes  include  the  sinking  and  searching  for, 
winning,  working,  getting,  making  merchantable,  smelt- 
ing or  otherwise  converting  or  working  for  the  purposes 
of  any  manufacture,  carrying  away,  and  disposing  of 
mines  and  minerals,  in  or  under  the  settled  land,  or  any 
other  land,  and  the  erection  of  buildings,  and  the  execu- 
tion of  engineering  and  other  works,  suitable  for  those  • 
purposes ;  and  a  mining  lease  is  a  lease  for  any  mining 
purposes  or  purposes  connected  therewith,  and  includes  a 
grant  or  licence  for  any  mining  purposes : 

A  mining  lease  may  include  surface  land  necessary  for  the  effective  Surface  land, 
working  of  the  minerals :  He  Bevdey^s  S,  K,  11  W.  B.  744. 

A  grant  to  a  lessee  of  mines  lying  under  the  settled  land,  whether  Right  to 
comprised  in  the  settlement  or  not,  of  the  right  to  let  down  the  l^t  down, 
surface,  is  a  mining  lease  within  this  definition :  Sitwell  v.  Earl  of 
Londeshorough,  1905, 1  Ch.  460. 

(y.)  Manor  includes  lordship,  and  reputed  manor  or 
lordship : 

(yi.)  Steward  includes  deputy  steward,  or  other  proper 
officer,  of  a  manor : 

(yii.)  Will  includes  codicil,  and  other  testamentary 
instrument,  and  a  writing  in  the  nature  of  a  will : 

(yiii.)  Securities  include  stocks,  funds,  and  shares  : 

(ix.)  Her  Majesty's  High  Court  of  Justice  is  referred 
to  as  the  Court : 

As  to  the  exercise  of  the  powers  of  the  Court  as  regards  land  in  the 
Counties  Palatine  of  Lancaster  and  Durham,  see  s.  46  (8),  (9)  and 
notes  thereon ;  and  as  to  the  jurisdiction  of  County  Courts  under  this 
Act  s^e  8.  46  (10)^  and  as  to  its  application  to  Ireland  see  s.  65. 

Z 
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ss.  2, 3.         (z.)  The  Land  Commissioners  for  England  as  consti- 
Definitions,  ^^^od  by  this  Act  are  referred  to  as  the  Land  Commis- 
sioners : 

8ee  8.  48,  and  the  Board  of  Agriculture  and  Fisheries  Acts,  1889 
and  ld03. 

(zi.)  Person  includes  corporation. 

^       y'  ^^^  rules  as  to  words  singular  or  plural,  or  importing  masculine 

*^°  *'^**        gender,  and  as  to  meaning  of  **  month  "  in  Acts  of  Parliament  passed 
Month.  gjQc^  iQQQ^  g^g  j^^  ^  Q^  ^^^  g  2,  sup. 


Salb;  En- 
franchise- 
ment; Ex- 
change ; 
Partition. 

OenertU 
Powers  and 
RegulaUona. 

Powers  to 
tenant  for  life 
to  lel],  &C. 


III.— Sale;  Enfbanchisement ;  Exchange; 

Partition. 

General  Powers  and  BeguJationa. 

3.  A  tenant  for  life — 

(i.)  May  sell  the  settled  land,  or  any  part  thereof,  or 

any  easement,  right,  or  privilege  of  any  kind, 

over  or  in  relation  to  the  same ;  and 


Meaning  of 
land. 


"  Or  any  part 
thereof." 


Minerals. 


^'Land"  includes  any  ''hereditament*'  (see  n.  to  s.  2  (3),  sup.), 
so  that  any  beneficial  easement  or  right  attached  to  settled  land,  as  a 
right  of  way  to  other  land,  may  be  sold  so  as  to  extinguish  it,  as  well 
as  an  easement  burdening  the  settled  land,  created  so  as  to  sell  it. 

The  words  "  or  any  part  thereof*  enable  a  sale  to  a  railway  com- 
pany of  the  subsoil  required  for  the  purpose  of  driving  a  tunnel :  Be 
Pearson,  83  L.  T.,  626. 

The  sale,  exchange,  or  partition  of  minerals  and  surface  separately 
is  provided  for  by  s.  17 ;  the  raising  of  money  to  pay  for  equality  of 
Mansion-honse.  partition  or  exchange  is  provided  for  by  s.  18.  The  principal  manuon- 
house  and  its  pleasure  ground,  park  and  lands  cannot  be  sold  or  leased 
without  consent  of  the  trustees  or  the  Court :  S.  L.  A.,  1890,  s.  10 ;  and 
s.  19  contains  special  provision  for  an  undivided  share. 

The  powers  given  by  this  s.  are  larger  than  the  usual  settlement 
powers.  The  power  to  sell  an  easement,  right,  or  privilege  over  land 
could  not  before  1881  (see  G.  A.  s.  62)  be  conferred  under  a  settle- 
ment by  conveyance  to  uses.  Under  the  ordinary  power  to  sell  land^ 
and  in  the  absence  of  an  express  clause  for  the  purpose,  the  surface 
could  not  be  sold  apart  from  the  minerals  (see  Buckley  v.  Howdl^ 
29  Beav.  546 ;  T.  A.,  s.  44 ;  T.  A.,  1894,  s.  3),  and  it  was  difficult  and 
sometimes  legally  impossible  to  provide  for  all  the  restrictions  and 
conditions  required  on  sales  of  building  land  and  minerals :  compare 
Dayrdl  v.  Hoare,  12  A.  &  E.  356 ;  Be  Tates,  38  Gh.  D.  112.  This  s. 
and  ss.  4, 17, 19,  and  20,  provide  for  all  ordinary  cases  of  sale,  exchange, 
or  partition,  but  no  power  is  given  to  sell  a  right  or  interest  not  capably 


Undivided 
shares. 

Easements. 
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of  alienation  by  a  tenant  in  fee  elm  pie  :  Be  Eivett'CamciCy  30  Gb.  D.  S.  3. 
13G.  Further  special  powers  may  be  added^  and  will  take  effect  as  if  — -^ 
given  by  the  Act :  s.  57.  frInchisb^ 

The  sale  may  be  to  a  co-owner :  Be  OaiUkell^  40  Gb.  D.  416.  ment;  £x- 

A  tenant  for  life,  proposing  to  sell  at  a  price  below  that  offered  by  a      ohaboe; 
remainderman,  was  restnuned  from  selling  otherwise  than  by  public      "^^^^"^^^ 
auction  without  communicating  to  the  remainderman  any  offer  made :       Oenei-al 
Wheelwright  ▼.  WaXkery  31  W.  B.  912 ;  W.  N.,  1883, 154,  and  from    Powen  and 
selling  until  proper  trustees  had  been  appointed,  8.  C7.,  23  Oh.  D.  752.    -B^H«**<w». 

But  the  tenant  for  life  and  the  trustees  under  a  will  empowering  "When  sale 
the  trustees  to  sell  at  the  request  of  the  person  or  persons  entitled  to  '®*  rained, 
the  actual  freehold,  will  not  be  restrained  from  selling  the  estate  on 
merely  speculative  evidence  adduced  by  the  remainderman  that  the 
property  is  likely  to  increase  in  value :  Thomca  v.  WilliaTM^  24  Ch.  D. 
558.  See  also  note  to  s.  53.  A  tenant  for  life  may  sell  from  mere  Motire  of  sale, 
caprice,  or  from  dislike  to  the  remainderman,  or  for  any  similar  motive, 
but  he  must  sell  at  the  best  price :  Cardigan  v.  Curzon»Howe,  30  Ch.  D. 
531,  540  (see,  however,  note  to  s.  4  (1),  inf,)  He  may  sell  without 
the  sanction  of  the  Court,  notwithstanding  that  an  administration  decree  Sale  after 
has  been  made  before  or  since  the  commencement  of  the  Act  (vb,  531,  decree. 
540),  and  may  exercise  the  powers  conferred  by  the  S.  L.  A.'s,  when 
an  order  for  sale  has  been  suspended :  Hampden  v.  Earl  of  Buckingham- 
shire,  1893,  2  Ch.  531,  543,  but  not,  it  seems,  where  an  order  for  sale 
has  been  made  under  the  S.  E.  A. :  Be  Bam-Haden,  32  W.  B. 
194;  W.  K.,  1883,  188;  and  where  powers  of  leasing  have  been 
granted  under  that  Act  the  leasing  powers  under  this  Act  cannot 
be  exercised  without  an  order  suspending  the  earlier  powers :  Be  Poole, 
32  W.  B.  956 ;  Be  Barrs-Haden,  sup.  It  seems  therefore  that  an 
actual  order  for  sale  in  an  action,  as  distinguished  from  a  mere 
administration  order,  prevents  a  sale  under  this  Act  As  to  the  effect 
on  the  powers  of  the  Court  under  S.  L.  A.,  1884,  s.  7,  of  a  previous 
order  in  an  action  giving  the  trustees  leave  to  sell,  see  Be  Harding, 
1891,  1  Ch.  60.  In  Cardigan  v.  Curzon-Howe,  40  Ch.  D.  341, 
Chitty,  J.,  seemed  to  say  that  a  tenant  for  life  can  sell  ^  without 
prejudice  ^  to  the  mortgagees  on  his  life  estate,  and  therefore  subject  Incambrances 
to  and  with  a  deduction  for  their  mortgages  (see  S,  (7.  on  appeal,  41  Ch.  ®°  ^*^*  estate. 
D.  375).  But  the  power  under  this  subs,  is  to  sell  *'  the  settled  land," 
which  is  defined  by  s.  2  (3)  as  "  land  and  the  estate  or  interest  therein 
the  subject  of  the  settlement,''  that  is  to  say,  the  whole  estate  without 
deduction  for  the  mortgage.  Then  s.  50,  after  providing  that  the 
|X)wers  of  a  tenant  for  life  shall  continue  after  assignment  of  his  estate 
for  life,  enacts  that  the  s.  '^  shall  operate  without  prejudice  to  the 
assignee,"  not  that  a  sale  or  other  disposition  may  be  made  subject  and 
without  prejudice  to  the  assignment,  which  would  be  a  new  power  not 
previously  given.  The  mortgage  may  be  provided  for  and  a  discharge 
obtained  under  s.  5  of  the  C.  A.,  or  the  purchaser  may  pay  the  full 
price  without  reference  to  the  mortgage  and  accept  an  indemnity. 
In  this  way  the  power  of  the  tenant  for  life  can  be  exercised  Without 
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S.  3. 
Sale;  Kh- 

FRAMCU18B- 

misnt;  Sx- 

GHANGE ; 

Partition. 

General 
Powenand 
.£egtU<xtionM* 

53  &  54  Vict, 
c  70,  s.  74. 

55  &  56  Vict. 
c.  31. 

51  &  52  Vict, 
c.  20,  B.  8  (4). 

61  &  62  Vict. 
c  55. 

57  &  58  Vict 
c.  30,  8.  22. 


prejudice.  See  also  s.  21  (ii.),  in/,,  and  Re  Sebrighfs  8.  E.,  33  Cb.  D. 
429,  437. 

The  HoQsiog  of  the  Working  Glasses  Act,  1890  (53  &  54  Vict  c.  70), 
8.  74  (»n/..  Chap.  VII.),  affords  facilities  for  selling,  exchanging,  and 
leasing  settled  land  for  the  purposes  of  that  Act,  and  the  improve- 
ments on  which  capital  money  under  this  Act  may  be  expended  are  to 
include  dwellings  for  the  working  classes,  the  building  of  which  in  the 
opinion  of  the  Court  is  not  injurious  to  the  estate. 

As  to  sales,  &c,,  to  County  Councils,  see  Small  Holdings  Act,  1892, 
88. 12  and  13. 

The  S.  L.  A.  will  apply  "  so  far  as  circumstances  admit "  to  a  sale 
under  the  Glebe  Lands  Act,  1888. 

And,  for  the  extension  of  the  S.  L.  A.  powers  to  University  and 
College  lands,  see  Universities  and  College  Estates  Act,  1898. 

A  tenant  for  life  is  not,  by  reason  of  his  powers  under  S.  L.  A.,  a 
person  '* competent  to  dispose  of  property"  within  Part  L  of  the 
Finance  Act,  1894 :  see  s.  22  (2)  (a). 

A  sale  under  the  S.  L.  A.  is  not,  it  is  conceived,  a  disposition  "  under 
the  authority  of  any  Act  of  Parliament "  within  the  Disused  Burial 
Grounds  Act,  1884,  e.  5 :  see  A,  G.  v.  Trustees  of  the  London  <tc. 
Charities,  1896, 1  Ch.  541,  545,  548. 

(ii.)  Where  the  settlement  comprises  a  manor^ — may 
sell  the  seignory  of  any  freehold  land  within 
the  manor,  or  the  freehold  and  inheritance  of 
any  copyhold  or  customary  land,  parcel  of  the 
manor,  with  or  without  any  exception  or  reser- 
vation of  all  or  any  mines  or  minerals,  or  of 
any  rights  or  powers  relative  to  mining  pur- 
poses, 80  as  in  every  such  case  to  effect  an 
enfranchisement;  and 


Seignory. 


The  seignory  of  freehold  land  is  an  actual  estate  in  fee  simple  left  in 
the  grantor  after  a  subinfeudation  to  a  freehold  tenant  made  before  the 
statute  Quia  emptores,  and  carrying  with  it  the  quit  rents  and  services. 
When  the  tenant  of  the  manor  is  a  copyholder  the  fee  simple  estate  is 
a  reversion,  the  copyholder  being  in  law  a  mere  tenant  at  will.  The 
eSect  of  a  conveyance  of  the  seignory  to  the  freehold  tenant  is  neces- 
sarily to  cause  a  merger  of  his  subinfeudation  tenure  in  the  seignory  or 
estate  of  the  superior,  and  thus  to  effect  an  enfranchisement,  that  is, 
an  extinction  of  the  services  of  the  inferior ;  but  it  does  not  extinguish 
the  tenant's  right  of  common :  Baring  v.  Abingdon,  1892,  2  Ch.  374 ; 
Broome  v.  Wenham,  68  L.  T.  (N.S.),  651. 
EofraDchise-  Enfranchisement  is  in  this  subs,  treated  as  a  sale,  and  is  consequently 
ment  incladed  included  under  the  term  "  sale"  used  subsequently  in  the  Act,  except 
in  8.  55  (2),  where  enfranchisement  includes  enfranchisement  under  a 
power  in  a  settlement. 


in  "  sale. 
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On  enfranchisement,  under  this  subs.,  of  copyholds  the  tenant  gets         s.  5. 
the  mines  and  minerals,  unless  expressly  excepted  :  MacSwinney  on         — ~ 
Mines  (2nd  ed.),  p.  46 ;  Scriven  on  Copyholds  (7th  ed.),  306-7.    A  ^^^^ '  En- 
freehold  tenant  of  a  manor  always  had  them  :  Curtis  v.  Daniel,  10  jiext  •  Ex- 
East,  273.  CHANGE ; 

Partition. 

(iii.)  May  make  an  exchange  of  the  settled  land,  or      >r~I. 
any  part  thereof,  for  other  land,  including  an    Powers  and 
exchange  in  consideration  of  money  paid  for   ^^^^^<^^' 
equality  of  exchange ;  and  miiew'i.." 

As  *'  land  "  means  land  of  any  tenure,  this  subs,  includes  a  power  Tenure  not 
to  exchange  freehold  for  leasehold  or  copyhold,  and  vice  versa,  and  it  material, 
also  includes  an  easement  in  existence ;  as  to  the  exchange  of  new 
easements,  see  S.  L.  A.,  1890,  e,  5;  Be  BrackerCs  Settlement^  1903, 
1  Ch.  265 ;  and  as  to  the  creation  of  new  easements  for  mining  purposes 
on  an  exchange,  see  s.  17  of  this  Act. 

The  land  taken  in  exchange  may  be  leaseholds  or  copyholds  the 
reversion  to  which  is  already  subject  to  the  settlement. 

There  is  no  provision  that  leaseholds  taken  in  exchange  must  have 
not  less  than  sixty  years  to  run  (cf.  s.  21  (vii.),  in/,),  but  see  s.  53. 

(iv.)  Where  the  settlement  comprises  an  undivided 
share  in  land,  or,^  under  the  settlement,  the 
settled  land  has  come  to  be  held  in  undivided 
shares, — may  concur  in  making  partition  of  the 
entirety,  including  a  partition  in  consideration 
of  money  paid  for  equality  of  partition. 

Bee  also  ss.  2  (6),  19,  and,  as  to  new  easements,  S.  L.  A.,  1890,  s.  5. 
The  following  powers  in  this  Act  and  S.  L.  A.,  1890,  are  ancillary  Ancillary 
to  those  conferred  by  this  s. : —  powers. 

(1.)  To  contract :  s.  31. 
(2.)  To  substitute  securities  :  ss.  5,  24  (4). 
(3.)  To  raise  money  by  mortgage,  to  discharge  incumbrances  on 

settled  land :  S.  L.  A.,  1890,  s.  11. 
(4.)  To  raise  money  for  equality  of  exchange  or  partition  :  s.  18. 
(5.)  To  concur  in  regard  to  undivided  shares  :  s.  19. 
(6.)  To  deal  separately  with  surface  and  minerals  :  s.  17. 
(7.)  For  trustees  to  receive,  s.  22,  and  give  receipts  for  money  not 

paid  into  Court :  s.  40. 
(8.)  To  convey  land  disposed  of:  ss.  20,  55  (2). 
(9.)  To  settle  land  acquired :  s.  24. 
(10.)  To  deal  with  easements  on  an  exchange  or  partition  :  S.  L.  A., 

1890,  s.  5. 
(11.)  To  carry  into  effect  a  predecessor's  contracts :  S.  L.  A.,  1890, 

s.  6. 
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SS.  3,  4.  (12.)  To  make  sale  to,  or  exchange  or  partition  with,  the  tenant  for 

life  himaelf :  S.  L,  A.,  1890,  a.  12. 

PRANCHifE-  Notice  of  intention  to  sell,  &c.,  must  be  given  by  the  tenant  for  life 

MENT ;  £x-  under  8.  45,  as  amended  by  S.  L.  A.,  1884,  s.  5,  but  a  person  acting  in 

chanqb;  good  faith  is  exempted  from  inquiry  whether  notice  has  been  given  : 

Partition,  g,  45  (3)  ^f  this  Act.    8.  53  of  this  Act  places  the  tenant  for  life  in 

Oeneral  ^^^  position  of  a  trustee  in  exercising  the  powers  of  the  Act :  see  note 

Powers  and  thereto. 
MeguUdionB, 

Notice.  4. — (1.)  Every  sale  shall  be  made  at  the  best  price 

lUgaiations     that  cau  reasoDably  be  obtained. 

retpecting 

chl^menT"*  ^^'  however,  S.  L.  A.,  1890,  s.  18,  inf, ;  the  Housing  of  the  Work- 
exchange, 'and  *^8  Classes  Act,  1890,  s.  74,  inf.  Chap.  VII. ;  the  Small  Holdings 
partition.'  Act,  1892,  s.  12. 

Paid-up  shares     The  Court  has  allowed,  for  the  benefit  of  a  building  estate,  paid-up 
consideration,    shares  in  a  Waterworks  Company  to  be  allotted  in  lieu  of  purchase 
money :  Be  Orwell  Park  Estate,  W.  N.,  1894, 135. 

(2.)  Every  exchange  and  every  partition  shall  be  made 
for  the  best  consideration  in  land  or  in  land  and  money 
that  can  reasonably  be  obtained. 

The  consideration  may  be  an  easement :  see  S.  L.  A.,  1890, 8.  5. 

(3.)  A  sale  may  be  made  in  one  lot  or  in  several  lots 
and  either  by  auction  or  by  private  contract 

(4.)  On  a  sale  the  tenant  for  life  may  fix  reserve 
biddings  and  buy  in  at  an  auction. 

(5.)  A  sale,  exchange,  or  partition  may  be  made  sub- 
ject to  any  stipulations  respecting  title,  or  evidence  of 
title,  or  other  things. 

(6.)  On  a  sale,  exchange,  or  partition,  any  restriction 
or  reservation  with  respect  to  building  on  or  other  user 
of  land,  or  with  respect  to  mines  and  minerals,  or  with 
respect  to  or  for  the  purpose  of  the  more  beneficial  work- 
ing thereof,  or  with  respect  to  any  other  thing,  may  be 
imposed  or  reserved  and  made  binding,  as  far  as  the  law 
permits,  by  covenant,  condition,  or  otherwise,  on  the 
tenant  for  life  and  the  settled  land,  or  any  part  thereof, 
or  on  the  other  party  and  any  land  sold  or  given  in 
exchange  or  on  partition  to  him. 

(7.)  An  enfranchisement  may  be  made  with  or  without 
a  re-grant  of  any  right  of  common  or  other  right. 
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easement,  or  privilege  theretofore  appendant  or  appur-     ss.  4, 5. 
tenant  to  or  held  or  enjoyed  with  the  land  enfranchised,    ^ale  ;  En- 

or  reputed  so  to  be.  ^E^r^^ 

(8.)  Settled  land  in  England  shall  not  be  given  in     change; 
exchange  for  land  out  of  England.  Partitiox. 

OeTteral 
**  England  *'  in  Acts  of  Parliament  includes  Wales  and  the  town  of    Powers  and 
Berwick-on-Tweed  (20  Geo.  2,  c.  42,  p.  3),  but  not  in  deeds  or  other    J^egulathns, 
documents.  England. 


Speeictl  Powers,  Special 

Powers. 

5*  Where  on  a  sale,  exchange,  or  partition  there  is  an  Transfer  of 
incumbrance  affecting  land  sold  or  given  in  exchange  or  incnmbmnces 
on  partition,  the  tenant  for  life,  with  the  consent  of  the  &c 
incumbrancer,  may  charge  that  incumbrance  on  any  other 
part  of  the  settled  land,  whether  already  charged  there- 
with or  not,  in  exoneration  of  the  part  sold  or  so  given, 
and,  by  conveyance  of  the  fee  simple,  or  other  estate  or 
interest  the  subject  of  the  settlement,  or  by  creation  of  a 
term  of  years  in  the  settled  land,  or  otherwise,  make 
provision  accordingly. 

"  Incumbrance  "  within  the  meaning  of  this  s.,  includes  a  charge  Incumbrance, 
having  priority  to  the  settlement,  though  no  money  has  been  actually 
raised  under  it,  but  not  a  charge  created  by,  or  in  exercise  of  any 
power  in,  the  settlement,  on  which  no  money  has  been  actually  raised. 
The  last-mentioned  charge  is,  but  the  other  is  not,  overreached  by 
the  conveyance  of  the  tenant  for  life  under  s.  20  (2).  A  substituted 
security  of  any  other  part  of  the  settled  land  may  be  given  under  this 
s.  for  any  charge  not  overreached.    See  also  s.  24  (4),  inf. 

"  Incumbrance  "  also  includes  a  rent-charge  under  the  Improvement 
of  Land  Act,  1864 :  and  the  intervention  of  the  Board  of  Agriculture 
and  Fisheries  under  s.  68  of  that  Act  is  not  necessary  to  enable  the 
tenant  for  life  and  the  incumbrancer  to  make  use  of  this  s. :  Be  Earl 
of  Strafford  &  Maples,  1896, 1  Ch.  235. 

This  8.  does  not,  by  implication,  prevent  capital  moneys  arising 
from  one  part  of  an  estate,  from  being  applied  in  discharge  of  incum« 
brances  on  another  part :  Re  Lord  Stamford's  S.  E.,  43  Ch.  D.  84, 
94 ;  and  see  Lord  Monson's  S.  E.,  1898, 1  Ch.  427. 

It  is  conceived  that,  if  a  person  entitled  to  a  charge  which  could  not 
be  overreached  by  the  conveyance  of  the  tenant  for  life,  concurs  in  a 
sale,  &c.,  to  release  the  land  sold,  &c.,  the  charge  does  not  attach  to 
the  purchase  money,  but  that  such  person  can  by  express  agreement 
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SS.  5,  6. 

Sale;  Ek- 
franchise- 
xemt;  Ex- 

CUANQB ; 

Partition. 

Special 
Powera. 


acquire  a  valid  lien  on  the  purchase  money  and  the  ioterim  inyest* 
ments  thereof  without  an  actual  re-mvestment  in  land  and  the 
creation  of  a  suhetituted  security  under  s.  24  (4) ;  cf,  Arunddl  y.  A, 
1  Myl.  &  K.  316.  In  such  a  case  it  seems  that  the  consent  of  such 
person  would  be  necessary  to  any  investment  or  other  application 
under  s.  22  (2^),  As  by  s.  22  (5)  capital  money  and  the  interim  in- 
vestments tbereof  are  for  all  purposes  of  disposition  to  be  treated  as 
laud,  the  purchase  money  might  be  held  to  be  *'  other  part  of  the 
settled  land*'  within  this  s. 


Leases. 

Oenerdl 
Powers  and 
Hsgulaiions, 

Power  for 
tenant  for  life 
to  leaM  for  ■ 
ordinary  or 
building  or 
mining 
purposes. 


Tenant  for 
life's  power 
of  leasing. 


Larger  than 
tnortgagor*s 
power. 


Lease  hj 

equitable 

owner. 


Exception  cf 
mines  and 
minerals. 


IV. — Leases. 

Oeneral  Powers  and  Regviatiom. 

6*  A  tenant  for  life  may  lease  the  settled  land,  or  any 
part  thereof,  or  any  easement,  right,  or  privilege  of  any 
kind,  over  or  in  relation  to  the  same,  for  any  purpose 
whatever,  whether  involving  waste  or  not,  for  any  term 
not  exceeding — 
(i.)  In  case  of  a  building  lease,  ninety-nine  years : 
(ii.)  In  case  of  a  mining  lease,  sixty  years : 
(iii.)  In  case  of  any  other  lease,  twenty-one  years. 

As  before  stated, ''  land  **  includes  land  of  any  tenure :  see  n.  to  s.  2 
(3),  therefore  this  s.  applies  to  copyholds  and  leaseholds  as  well  as 
freeholds,  but  by  s.  2  (3)  this  Act  applies  only  to  "the  estate  or 
interest  which  is  the  subject  of  the  settlement,"  and  does  not  authorize 
the  granting  of  any  lease  not  warranted  by  that  estate  or  interest. 
A  tenant  for  life  of  leaseholds  therefore  cannot  grant  a  lease  extending 
beyond  the  term  which  is  the  subject  of  the  settlement,  nor  can 
a  copyholder  grant  a  lease  not  warranted  by  custom  or  permitted  by 
liceuce. 

On  the  same  principle,  though  the  powers  of  leasing  given  by  this 
s.  to  a  tenant  for  life  are  properly  larger  than  the  powers  given  to  a 
mortgagor  by  s.  18  of  the  C.  A.,  still  as  against  a  mortgagee  of  the 
fee  simple  whether  prior  to  the  settlement  or  not,  the  powers  given 
by  s.  18  of  that  Act  can  alone  be  exercised.  But  the  mortgagee  of  the 
life  estate  if  not  in  possession  stands  in  no  better  position  than  the 
successors  in  title,  except  that  as  against  him  no  lease  at  a  fine  can  be 
made,  but  he  is  bound  by  any  other  lease :  50  (3). 

Leases  may  be  made  by  an  equitable  as  well  as  the  legal  tenant  for 
life,  so  as  to  create  a  legal  term  where  the  legal  estate  is  the  subject  of 
the  settlement  (s.  20),  and  the  rent  and  the  benefit  of  the  covenants 
become  annexed  to  and  run  with  the  legal  reversion  (C.  A.,  s.  10). 

A  lease  mny  he  ma'ic  containing;  an  exception  of  mincn  and  minerals : 
Be  Gladstone,  1900,  2  Ch.  101  (overruling  Be  Newell  &  NevUly  1900, 
1  Ch.  90) ;  and  cf.  Be  Duke  of  Butland's  8,  E.,  1900,  2  Ch.  206. 
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A  right  to  let  down  the  Burface  is  an  "  easemeut,  right,  or  privilege  "       SS.  6,  7. 

within  this  s.,  and  a  grant  thereof  to  a  lessee  of  the  mines  is  gooil  as  a         

mining  lease :  SitioeU  v.  Earl  of  Londeshoroughy  1905, 1  Ch.  460.  Leam. 

As  to  leases  on  behalf  of  a  tenant  for  life  lunatic  not  so  found,  see       General    * 
Lonacy  Act,  1890,  ss.  116  (2),  120  (h) ;  and  Be  Salt,  1896, 1  Ch.  117.    Power*  and 

It  is  conceived  that  a  single  lease  of  contiguous  land,  held  under    Meg^ions. 
two  settlements  with  different  remainders  over,  is  not  within  this  s.,  Lunatic  not  so 
see  ToUon  v.  Sheard,  6  Oh.  D.  19 ;  Farwell  on  Powers,  2Dd  ed.,  598. 
And  as  to  a  lease  of  settled  land  with  chattels  not  settled,  see  the  J^J'^^f^'^ 
arguments  in  Dowager  DueJiess  of  Sutherland  v.  Duke  of  Suther*  nients. 
land,  1893,  3  Ch.  169, 182, 186.    It  seems  that  a  tenant  for  life  may  Settled  land 
in  good  faith  lease  to  his  wife :  see  S.  C.  196.    In  the  exercise  of  the  and  chatteU 
statutory  power  of  leasing  no  reference  need  be  made  to  the  Act,  and  not  settled, 
this  is  the  usual  practice :  Mogridge  v.  Clapp,  1892,  3  Ch.  382.    A  Lease  to  wife, 
lessee,  dealing  in  good  faith,  is  not  bound  to  inquire  whether  there  No  reference 
are  trustees  for  the  purposes  of  the  Act,  nor  affected  by  the  fact  that  *o  Act. 
there  are  none  unless  he  has  actual  notice;  and  semhle  the  lease  would  Trustees, 
not  necessarily  be  bad,  even  if  the  lessee  had  such  notice :  S.  C,  395, 
401. 

A  long  term,  bad  as  a  bailding  or  mining  lease,  may  be  good  as  an 
occupation  lease  for  a  shorter  term :  Campbell  v.  Leach,  Amb.  740 ; 
Alexander  y,  A^2  Ves.  sen.  644. 

As  to  a  lease  by  a  tenant  for  life  under  a  settlement  prior  to  the  Act 
''  in  exercise  of  every  power  enabling  him,*'  see  Lonsdale  v.  Lowther, 
1900,  2  Ch.  687,  and  s.  56,  inf. 

For  a  discussion  of  the  question  whether  the  donee  of  a  power  of 
leasing  can  grant  a  lease  to  a  trustee  for  himself,  see  Boyce  v.  Edhrooke, 
1903,  1  Ch.  836.  S.  12  of  the  S.  L.  A.,  1890,  does  not  apply  to 
leases. 

7. — (1.)  Every  lease  shall  be  by  deed,  and  be  made  to  Regulations 
take  effect  in  possession  not  later  than  twelve  months  [,^^^^*"^ 

after  its  date.  generally. 

A  lea«e  for  a  term  not  exceeding  three  years  may  now  be  by  writing 
only:  S.  L.  A.,  1890,  s.  7  (iii.). 

The  effect  of  this  subs,  is  that  every  existing  lease  must  be  sur* 
rendered  unless  it  is  within  one  year  of  expiring :  Be  Farnell,  33  Ch. 
D.  599 ;  or  unless  the  new  lease  be  made  to  the  person  in  possession 
under  the  old  lease,  when  it  will,  without  any  actual  surrender,  operate 
as  a  surrender  in  law:  Sug.  Pow.  8th  ed.,  763. 

A  concurrent  lease  is  not  a  lease  •'  taking  effect  in  possession : "  see  Concurrent 
Farwell  on  Powers,  2nd  ed.,  pp.  611,  619-20;  Sugden  on  Powers,  8th    **** 
ed.,  pp.  769-77. 

As  to  what  is  a  lease  in  possession  see  n.  to  C.  A.,  s.  18  (5),  ante,  ^*'*  *? 
and  n.  to  s.  13,  post;  and  as  to  what  is  not.  Dowager  Duchess  ^P*''**'**** 
Sutherland  v.  Duke  of  Sutherland,  1893,  3  Ch.  169,  192:  it  is  con- 
ceived that  the  definition,  in  s.  2  (10)  (i.),  of  *'  possession "  is  not 
applicable  here. 
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S.  7.  Under  4  Geo.  2,  c.  28,  s.  6,  when  a  lease  is  doly  sarrendered  in 

order  to  be  renewed,  it  is  not  necessary  to  obtain  a  surrender  of  uuder- 

fff^  leases,  but  the  new  lease  is,  without  surrender  of  underleases,  made 

General  ^  ^^^i^  ^  if  the  underleases  had  been  surrendered,  and  the  nnderlesseea 

PowtTs  and  are  placed  in  the  same  position  as  regards  re-entry,  etc,  as  if  the  old 

RegulaUwis.  jg^^  y^  y^^  j^^p^  ^^  ^^^,  ^^  jj^  jp^^,  g^  ^^  L^  ^^  8  Eq.  309; 

underiewes*^    and  8  &  9  Vict,  c  106,  s.  9 ;  also  s.  12  (ii.),  inf. 

renewal  ^  ^^  ^^  ™^^  ^  ^  question  whether  the  Act  of  Geo.  2  enables  a  lease  to 
bo  made  under  this  s.  without  surrender  of  all  underleases.  Clearly 
the  lease  could  not  be  so  made  at  a  higher  rent,  or  with  more  onerous 
covenants  than  the  surrendered  lease,  as  then  there  would  be  no  remedy 
against  the  underlessee  for  anything  more  than  the  liability  under  the 
surrendered  lease. 

*<  Month.*'  ^  Month**  means  calendar  month :  see  n.  to  C.  A.,  s.  2. 

(2.)  Every  lease  shall  reserve  the  best  rent  that  can 
reasonably  be  obtained,  regard  being  had  to  any  fine 
taken,  and  to  any  money  laid  out  or  to  be  laid  out  for 
the  benefit  of  the  settled  land,  and  generally  to  the  cir- 
cumstances of  the  case. 

<*  Kent."  '*  Kent "  includes  reserrations  in  kind  as  well  as  money,  s.  2  (10) 

(ii.)  and  n.  thereon,  sup. 
Value  of  The  value  of  a  surrendered  lease  may  be  taken  into  account  in  fixing 

surrendered       the  rent  of  a  new  lease,  s.  13  (5) ;  and  as  to  its  being  unnecessary  to 
take  into  account,  on  a  lease  to  a  tenant  of  a  holding,  the  yalue  of 
his  improyements,  see  the  Agricultural  Holdings  (England)  Act,  1883, 
Leases  to  s.  43.    As  to  leases  to  County  Councils,  see  Small  Holdings  Act,  1892, 

County  s.  12;  and  for  working  classes,  see  Housing  of  the  Working  Classes 

for"working      ^^^  ^^^>  ^^^^  ^^^'*  *Vm  and  S.  L.  A.,  1890,  s.  18. 

classes.  By  S.  L.  A.,  1884,  s.  4,  a  fine  paid  for  a  lease  under  this  Act  is 

Fine.  capital  money. 

Where  at  the  date  of  the  settlement  the  settled  land  is  subject  to 
a  lease  containing  a  covenant  for  renewal  on  a  fine,  the  tenant  for  life 
will  be  entitled  to  receive  the  fine  for  his  own  use.  He  is  bound  to 
grant  the  lease  independently  of  this  Act,  and  s.  12  (ii.)  enables  him 
to  create  a  legal  term  without  the  aid  of  the  Court.  The  fine  is  a 
casual  profit  similar  to  the  fines  and  heriots  payable  to  the  lord  of  a 
manor :  see  Brigsiocke  v.  B.,  8  Ch.  D.  357  ;  Be  Medows^  1898, 1  Ch, 
300.  On  the  construction  of  a  settlement,  a  tenant  for  life  may  be 
entitled  to  all  fines :  Simpson  v.  Batkunt,  L.  R.  5  Ch.  App.  193. 

In  Chandler  v.  Bradley,  1897, 1  Ch.  315,  it  was  held  that  a  bribe  to 
the  tenant  for  life  could  not  be  treated  as  a  fine,  and  that  the  lease  was 
void.  In  Be  Eandman  d;  Wilcox,  1902, 1  Ch.  599,  the  question  whether 
a  lease  granted  under  similar  circumstances  was  void  or  only  voidable 
was  left  open  by  the  C.  A. 

**  Best  rent.*'        As  to  the  matters  to  be  considered  in  determining  whether  the  best 
rent  has  been  reserved,  see  Dowager  Duchess  of  Sutherland  v.  Duke 
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of  Sutherland,  1893,  3  Ch.  169, 196 ;  Se  Aldam's  S.  E.,  1902, 2  Ch.  46,  S.  7. 

59.    **  Money  laid  out "  does  not  cover  past  voluntary  expenditure,  and  """" 

must  be  with  reference  to  the  granting  of  the  lease ;  Se  Chatoner's  8,  E.y         ' 

1892,  2  Oh.  192,  196.    And  query  whether,  on  renewing  a  mining  Qgnsral 

lease,  the  lessee  can,  under  this  subs.,  be  allowed  to  "  work  up  shorts ; "  Pcfwera  and 

compare  ss.  9  (1)  (ii.) ;  13  (5).  Beguialums. 

^  Money  laid 

(3.)  Every  lease  shall  contain  a  covenant  by  the  lessee  ®"*- 
for  payment  of  the  rent,  and  a  condition  of  re-entry  on 
the  rent  not  being  paid  within  a  time  therein  specified 
not  exceeding  thirty  days. 

The  Act  requires  binding  legal  covenants  by  all  the  lesseeF,  hence  Covenant, 
a  lease  by  a  tenant  for  life  to  himself  and  others  is  bad :  Boyee  v. 
Edbroohey  1903, 1  Ch.  836. 

A  lease  for  three  years  or  less  may  be  by  writing  only,  with  an  Agreement  for 
agreement  instead  of  a  covenant  by  the  lessee  for  payment  of  rent :  '*»*«• 
S.  L.  A,,  1890,  8.  7  (iii.). 

A  condition  of  re-entry  allowing  more  than  thirty  days  will  render  Re-entry, 
the  lease  void :  Doe  v.  Burrough,  6  Q.  B.  229. 

The  provision  in  this  subs,  as  to  a  condition  of  re-entry  is  not  afv 
plicable  in  the  case  of  a  lease  of  an  incorporeal  hereditament :  Sitwdl 
V.  Earl  of  Lond&iborough,  1905, 1  Ch.  460. 

(4.)  A  counterpart  of  every  lease  shall  be  execnted  by 
the  lessee  and  delivered  to  the  tenant  for  life ;  of  which 
execution  and  delivery  the  execution  of  the  lease  by  the 
tenant  for  life  shall  be  sufficient  evidence. 

The  execution  of  counterpart  need  not  be  contemporaneous  with 
the  lease :  Fryer  v.  Coombs,  11  A.  &  E.  4:03, 40C ;  Far  well  on  Towers, 
2nd  ed.,  634. 

(5.)  A  statement  contained  in  a  lease  or  in  an  indorse- 
ment thereon,  signed  by  the  tenant  for  life,  respecting 
any  matter  of  fact  or  of  calculation  under  this  Act  in 
relation  to  the  lease,  shall,  in  favour  of  the  lessee  and  of 
those  claiming  under  him,  be  sufficient  evidence  of  the 
matter  stated. 

A  statement  of  fact,  indorsed  on  a  lease,  and  signed  by  the  tenant  Statement  of 
for  life,  that  money  covenanted  in  the  lease  to  be  laid  out  by  the  lessee  {*<^.'  *>'  calcu- 
has  been  laid  out  accordingly,  and  a  statement  of  calculation  recited 
in  a  lease  that  the  rent  thereby  reserved  does  not  exceed  ooe-fifth  part 
of  the  full  annual  value  of  the  land  comprised  therein  with  the 
buildings  thereon  when  completed  (see  s.  8  (3)  (iii.)  ),  are  instances  of 
statements  within  the  meaning  of  s.  7  (5). 
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SS.  7,  8.  As  to  the  power  of  a  tenant  for  life  to  contract  for  leases,  see  s.  31 

(1)  (ill.)  (2).    And  as  to  notice  of  intended  leases,  see  s.  45  as  amended 

Leases.       ^^  g  j^  ^^  ^^^^^  ^  g .  ^^^  g  j^  ^^  ^q^^  ^  ^  ^.  j .  ^^^^  ^^  ^  ^^^ 

General      absence  of  trustees  of  the  settlement  being  immaterial  in  case  of  leases 

Powers  and    for  twenty-one  years  or  less,  see  the  same  s.  (ii.),  and  in  the  case  of 

Begvlationa,    leases  jjenerally,  unless  a  fine  is  taken,  see  Mogridge  v.  Clappt  1892, 

Contract  to       3  Ch.  382,  395,  401. 
lease. 

Notice. 

Building  and  Building  and  Mining  Leases. 

Mining  Leaaes, 

Regaiations  8. — (1).  Every  building  lease  shall  be  made  partly  in 
buUdlngfeases  Consideration  of  J;he  lessee,  or  some  person  by  whose 
direction  the  lease  is  granted,  or  some  other  person, 
having  erected,  or  agreeing  to  erect,  buildings,  new  or 
additional,  or  having  improved  or  repaired,  or  agreeing 
to  improve  or  repair,  buildings,  or  having  executed,  or 
agreeing  to  execute,  on  the  land  leased,  an  improvement 
authorized  by  this  Act,  for  or  in  connexion  with  building 
purposes. 

(2.)  A  peppercorn  rent  or  a  nominal  or  other  rent  less 
than  the  rent  ultimately  payable,  may  be  made  payable 
for  the  first  five  years  or  any  less  part  of  the  term. 

(3.)  Where  the  land  is  contracted  to  be  leased  in  lots, 

the  entire  amount  of  rent  to  be  ultimately  payable  may 

be  apportioned  among  the  lots  in  any  manner;  save 

that— 

(i.)  The  annual  rent  reserved  by  any  lease  shall  not 

be  less  than  ten  shillings ;  and 
(ii.)  The  total  amount  of  the  rents  reserved  on  all 
leases  for  the  time  being  granted  shall  not  be 
less  than  the  total  amount  of  the  rents  which, 
in  order  that  the  leases  may  be  in  conformity 
with  this  Act,  ought  to  be  reserved  in  respect 
of  the  whole  land  for  the  time  being  leased ; 
and 
(iii.)  The  rent  reserved  by  any  lease  shall  not  exceed 
one-fifth  part  of  the  full  annual  value  of  the 
land  comprised  in  that  lease  with  the  buildings 
thereon  when  completed. 

Compare  C.  A.,  s.  18  (9)  (10),  sup. 
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For  tlie  definitions  of  a  "  building  lease  "  and  **  building  purposes,''      SS.  8,  9. 
see  8.  2  (10)  (iii.)»  9^P'9  *°d  i»«  thereto.  , 

An  agreement  to  expend  a  fixed  sum  in  repairs  is  within  this  s, ;       .  * 

but  the  Ck)urt,  in  the  exercise  of  its  discretion  under  S.  L.  A.,  1884,  s.  Suiiding  and 
7  (i.),  refused  to  sanction  a  lease  for  thirty  years  contadning  such  an  Mining  Leases. 
agreement,  on  the  ground  that,  in  the  case  before  it,  the  repairs  were  Repairs, 
such  as  the  tenant  for  life  ought  herself  to  have  done :  Ee  Danieira 
S.  K,  1894,  3  Ch.  603 ;  and  see  Be  Earl  of  Ellesmere*s  S.  E.^  W.  N., 
1898, 18. 

A  lease  cannot  be  granted  at  less  than  the  "  best  rent "  in  con-  Past  considcra- 
sideration  of  past  voluntary  expenditure ;  the  words  "  in  CDnsideration  "  tiun. 
import  a  consideration  in  law :  Be  Chaumers  S.  E.,  1892,  2  Ch.  192. 

A  lease  of  part,  not  built  upon,  of  land  comprised  in  a  building 
agreement,  is  not  a  building  lease  within  this  s. :  Be  Sabin,  W,  N. 
1885, 197. 

A  tenant  for  life  may  now  grant  buildiog  leases  with  an  option  to  Option  to 
purchase  the  fee  simple  within  ten  years :  S.  L.  A.,  1889,  s.  2.  purchase. 

9.— (1.)  In  a  mining  lease—  Regulations 

(i.)  The  rent  may  be  made  to  be  ascertainable  by  or  to  r«fP?c*>f  g 

^'  -^  1,1      mmmg  leases. 

vary  according  to  the  acreage  worked,  or  by 
or  according  to  the  quantities  of  any  mineral 
or  substance  gotten,  made  merchantable,  con- 
verted, carried  away,  or  disposed  of,  in  or 
from  the  settled  land,  or  any  other  land,  or 
by  or  according  to  any  facilities  given  in  that 
behalf;  and 

See  the  definitions  io  s.  2  (10),  (ii.),  (iv.),  sup, 

S.  L.  A.,  1890,  s.  8,  inf.,  provides  that  the  rent  may  vary  with  the  Rent  variable] 
price  of  the  minerals.  with  price. 

(ii.)  A  fixed  or  minimum  rent  may  be  made  payable 

with  or  without  power  for  the  lessee,  in  case  the 

rent,  according  to  acreage  or  quantity,  in  any 

specified  period  does  not  produce  an  amount 

equal  to  the  fixed  or  minimum  rent,  to  make 

up  the  deficiency  in  any  subsequent  specified 

period,  free  of  rent  other   than   the  fixed   or 

minimum  rent. 

(2.)  A  lease  may  be  made  partly  in  consideration  of 

the  lessee  having  executed,  or  his  agreeing  to  execute, 

on  the  land  leased,  an  improvement  authorized  by  this 

Act,  for  or  in  connexion  with  mining  purposes. 


Leases. 
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SS.  9, 10.         A  miaimum  rent  may  be  reserved  not  commencing  immediately 
and  increasing  year  by  year  during  the  early  part  of  the  term :  Be 
AldanCs  S.  E,^  1902,  2  Gh.  46.    In  this  case  (there  were  special  cir- 
Building  and   cumstances)  it  was  held  that  the  lease  might  contain  a  proviso  for 
Mining  Leases,  cesser  of  the  minimum  rent  when  all  the  workable  coal  had  been  paid 
Alinimum         for  at  the  acreage  rent,  and  also  a  way  leave  for  foreign  coal  to  con- 
'*^^*  tinue  after  such  cesser  at  a  nominal  rent.    The  ground  of  the  decision 

was  that  on  the  evidence  the  particular  lease  satisfied  the  require- 
ments of  the  Act,  viz.,  ^  best  rent  '*  (s.  7  (2)  ),  and  due  regard  to  the 
interests  of  all  persons  entitled  (s.  53). 

VariatioD  of        10. — (1.)  Where  it  is  shown  to  the  Court  with  respect 

minfng^ieMe    *^  ^®  district  in  which   any  settled   land  is  situate, 
according  to    either — 

of  district  (i*)  That  it  is  the  custom  for  land  therein  to  be  leased 

or  granted  for  building  or  mining  purposes  for 

a  longer  term  or  on  other  conditions  than  the 

term  or  conditions  specified  in  that  behalf  in 

this  Act,  or  in  perpetuity  ; 

(ii.)  That  it  is  difiScult  to  make  leases  or  grants  for 

building  or  mining  purposes  of  land  therein, 

except  for  a  longer  term  or  on  other  conditions 

than  the  term  and  conditions  specified  in  that 

behalf  in  this  Act,  or  except  in  perpetuity ; 

the  Court  may,  if  it  thinks  fit,  authorize  generally  the 

tenant  for  life  to  make  from  time  to  time  leases  or  grants 

of  or  affecting  the  settled  land  in  that  district,  or  parts 

thereof,  for  any  term  or  in  perpetuity,  at  fee-farm  or  other 

rents,  secured  by  condition  of  re-entry,  or  otherwise,  as  in 

the  order  of  the  Court  expressed,  or  may,  if  it  thinks  fit, 

authorize  the  tenant  for  life  to  make  any  such  lease  or 

grant  in  any  particular  case. 

(2.)  Thereupon  the  tenant  for  life,  and,  subject  to  any 
direction  in  the  order  of  the  Court  to  the  contrary,  each 
of  his  successors  in  title  being  a  tenant  for  life,  or  haying 
the  powers  of  a  tenant  for  life  under  this  Act,  may  make 
in  any  case,  or  in  the  particular  case,  a  lease  or  grant  of 
or  affecting  the  settled  land,  or  part  thereof,  in  conformity 
with  the  order. 

**  Building  purposes  " :  see  s.  2, 10  (iii.)* 

This  s.  is  supplemented,  as  to  grants  in  fee  simple  for  building 
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purposes,  by  S.  L.  A.,  1890,  8.  9,  which  provides  for  a  perpetual  rent     SS.  10,  U. 
or  rent-charge  reserved  on  snch  a  grant  being  swept  into  the  settlement.         

T  VARIES 

As  to  grants  to  County  Councils  in  perpetuity  or  at  fee-farm  or 
other  rents,  see  Small  Holdings  Act,  1892,  s.  13.  Building  and 

For  form  of  summons  under  this  s.,  see  Forms  III.,  IV.,  and  Y.,  Mining  Leases, 
inf.,  Chap.  Vlir. 

A  general  authority  to  grant  building  leases  for  200  years,  of  the 
estate  of  an  infant  tenant  in  tail  of  the  age  of  eighteen  years,  was 
refused  in  Cecil  v.  Langdon^  64  L.  T.  418. 

For  orders  under  this  s.,  see  Seton,  6th  ed.,  1827  et  seq, 

IL  Under  a  mining  lease,  whether  the  mines  or  Part  of  mining 
minerals  leased  are  already  opened  or  in  work  or  not,  set'aside^ 
unless  a  contrary  intention  is  expressed  in  the  settlement, 
there  shall  be  from  time  to  time  set  aside,  as  capital 
money  arising  under  this  Act,  part  of  the  rent  as  follows, 
namely, — ^where  the  tenant  for  life  is  impeachable  for 
waste  in  respect  of  minerals,  three  fourth  parts  of  the 
rent,  and  otherwise  one  fourth  part  thereof,  and  in  every 
such  case  the  residue  of  the  rent  shall  go  as  rents  and 
profits. 

This  8.  does  not  apply  to  a  lease  made  under  s.  12  (i.),  inf,^  for 
giving  effect  to  the  contract  of  a  predecessor  who  was  owner  in  fee : 
Re  Kemeys-Tynte,  1892, 2  Ch.  211 ;  nor  does  it,  by  virtue  of  s.  56  »n/., 
apply  to  a  lease  granted,  '^  in  exercise  of  all  powers  enabling  him,"  by  a 
tenant  for  life  empowered  to  grant  mining  leases  by  a  settlement  prior 
to  the  Act,  and  not  contdning  a  like  provision :  Lonsdale  v.  LowtTier, 
1900,  2  Ch.  687. 

Under  the  S.  E.  A.,  s.  13,  the  leasing  powers  are  to  be  given  to  As  to  portion 
trustees,  and  the  portion  of  rent  to  be  set  aside  as  capital  is  by  the  of/«i><^  set 
lease  made  payable  to  them.     Under  this  s.  the   tenant  for  life  JJ[J,iJaJ* 
grants  the  lease,  and  the  whole  rent  must  be  reserved  to  him  as  the 
reversioner.    The  trustees  are  not  required  to  be  parties  to  the  lease, 
nor  is  it  provided  that  the  portion  of  rent  to  be  set  aside  as  capital 
shall  be  paid  to  them  by  the  lessee.    They  need  not  necessarily  know 
of  the  lease.    It  seems  therefore  that  the  tenant  for  life  must  receive 
the  whole  rent,  and  pay  over  to  the  trustees  the  part  to  be  set  aside 
as  capital :  but  see  Forms  II.  (/),  X.,  Chap.  Yill.,  inf. ;  and  Seton, 
Gth  ed.,  1828,  Form  5. 

The  portion  of  rent  set  aside  under  this  s.  is  in  effect  the  considera- 
tion paid  by  the  tenant  for  life  for  the  privilege  of  granting  the  lease 
for  sixty  years.  But  the  Act  does  not  affect  any  of  his  common  law 
rights,  as  tenant  for  life,  to  open  and  work  mines  if  he  is  unimpeach- 
able for  waste,  and  to  work  open  mines  if  he  is  impeachable  for  waste. 
It  is  a  common  practice  ^  provide  expressly  against  capitalizing  any 
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SS.  11, 12. 


Leasbb. 


Building  and 
Mining  Leoin, 


Impeachable 
for  waste  in 
rrapect  of 
mi  Derail. 


Opened  and 

iiiio|>eaed 

mines. 

Tenant  for  life 
of  proceeds 
of  sale. 


Cootrarj 
intention. 


part  of  a  mining  rent,  thus  placing  the  tenant  for  life  in  the  same 
position  as  nnder  a  settlement  with  the  usual  leasing  powers.  And 
accordingly  Stirling,  J.,  in  a  case  of  Bassett  y.  Higgens  (January,  1895), 
where  a  settlement  was  made  under  the  direction  of  the  Court, 
pursuant  to  a  will  which  contained  no  special  direction  on  the  point, 
allowed  a  clause  exempting  the  tenant  for  life  from  setting  aside  any 
part  of  the  mining  rent  as  capital :  compare  Daly  y.  Beckett^  24  Beav. 
114, 123. 

The  words  "  where  the  tenant  far  life  is  impeachahle  for  waste  in 
respect  of  minerals  *'  do  not  apply  to  the  case  of  a  tenant  for  life  of 
open  mines.  A  tenant  for  life  may  work  open  mines  although  impeach- 
ahle for  waste :  Be  Chaytor^  1900,  2  Gb.  801.  Consequently  on  a 
lease  under  the  Act  of  such  mines,  one  fourth  only  of  the  rent  is 
required  in  any  case  to  he  set  aside.  The  provision  for  setting 
aside  is  in  effect  the  same  as  that  in  the  S.  E.  A.,  s.  4  (3). 

As  to  the  distinction  between  opened  and  unopened  mines  see  Be 
MaynarcPs  8.  J?.,  1899,  2  Ch.  347,  and  cases  there  cited ;  Qreville' 
Nugent  v,  Mackenzie^  1900,  A.  C,  83 ;  Be  Ckaytor,  sup. 

A  tenant  for  life  of  the  proceeds  of  sale  under  a  trust  for  sale  and 
entitled  to  the  rents  until  sale,  though  not  properly  impeachable  for 
waste,  must  set  aside  three  fourth  parts  of  the  mineral  rent  under 
a  lease  of  unopened  mines  :  Be  Bidge,  31  Ch.  D.  504. 

As  to  what  is  '^  a  contrary  intention  "  within  the  meaning  of  this  f., 
see  Duke  of  Newcastle's  Estates,  24  Ch.  D.  129, 143 ;  Be  Bagot,  1894, 
1  Ch.  177, 184 ;  and  compare  Lonsdale  v.  Lowther,  sup.  Qu.,  whether 
in  the  first-mentioned  case  this  s.  applied  at  all. 

For  a  form  of  summons  by  a  lessee  for  payment  into  Court  of  the 
part  of  the  rent  to  be  set  aside  under  this  s.,  see  Forms  11.  (/),  X., 
%n/.f  Chap.  YII.,  and  for  an  order  for  such  payment,  see  Seton,  6th  ed,, 
1830,  Form  6. 


Special  Powers. 


Speeial  Powers. 


Leasing  powers     12.  The  leasiDg  powoF  of  a  tenant  for  life  extends  to 

for  special  .  i_  •■  •  « 

objects.  the  making  of— 

(i.)  A  lease  for  giving  effect  to  a  contract  entered  into 
by  any  of  his  predecessors  in  title  for  making  a 
lease,  which,  if  made  by  the  predecessor,  would 
have  been  binding  on  the  successors  in  title; 
and 


'^  Predecessors  in  title  **  includes  all  predecessors,  those  prior  to  as 
well  as  those  under  the  settlement.  In  like  manner  ^  successor  in 
title"  in  s.  31  (2)  includes  a  successor  subsequent  to  as  well  as  ^ 
successor  under  the  settlement. 
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As  to  the  effect  of  a  contract  of  the  kind  mentioned  in  this  subs.     SS.  12, 13. 
made  before  this  Act,  see  Davis  v.  Ear/ord,  22  Ch.  D.  128,  

Under  this  subs.,  a  contract  by  an  owner  in  fee,  to  grant  a  lease         ^^^^ 
which   could   not   have   been  granted   under   the  S.  L.  A.,  can  be  special  Powers. 
eflfectuated :  lie  KemeyS'Tynte,  1892,  2  Ch.  211,  214  ;  in  which  case 
it  was  held,  p.  213,  that  S.  L.  A.,  1890,  s.  6,  did  not  apply  to  leases. 

(ii.)  A  lease  for  giving  effect  to  a  covenant  of  renewal, 
performance  whereof  could  be  enforced  against 
the  owner  for  the  time  being  of  the  settled  land ; 
and 

Where  a  testator  who  has  contracled  to  grant  a  lease  dies,  having 
devised  the  property  in  settlement,  or  where  the  land  is  leased  with  a 
covenant  for  renewal,  the  tenant  for  life  could  not,  except  under  an 
express  power  for  the  purpose,  give  the  lessee  a  legal  term  without 
the  aid  of  the  Court,  to  be  obtained  in  an  action  by  the  lessee  for 
specific  performance.  In  Gust  v.  Middleton,  3  De  G.  F.  &  J.  33,  an 
Act  of  Parliament  was  thought  necessary  in  order  to  carry  into  effect 
the  contracts  of  the  testator  in  the  case  first  mentioned.  The  effect  of 
subss.  (i.)  and  (ii.)  of  this  s.  is  to  render  an  action  unnecessary  in 
either  case. 

And  as  to  the  validity  of  covenants  for  renewal  in  leases  under 
powers,  see  Oas  Light  &  Coke  Co.  v.  Towse,  35  Ch.  D.  519;  and 
compare  Dundas  v.  Vavasour,  39  SoL  J.  656 — a  case  ou  s.  18  of 
the  C.  A. 

(iii.)  A  lease  for  confirming,  as  far  as  may  be,  a  previous 
lease,  being  void  or  voidable ;  but  so  that  every 
lease,  as  and  when  confirmed,  shall  be  such  a 
lease  as  might  at  the  date  of  the  original  lease 
have  been  lawfully  granted,  under  this  Act,  or 
otherwise,  as  the  case  may  require. 

Where  a  lease  was  void  for  some  want  of  compliance  with  the  power, 
and  the  power  required  the  best  rent  to  be  reserved,  it  was  sometimes 
impossible,  on  account  of  building  or  improvements  effected  by  the 
lessee  increasing  the  value,  to  give  him  a  valid  leiise  on  the  terms  to 
which  he  was  justly  entitled.  This  subs,  now  enables  the  proper  lease 
to  be  granted,  adopting  the  principle  of  the  Acts  12  &  13  Vict.  c.  20, 
and  13  &  14  Vict.  c.  17. 


Surrenders.  Surrenders. 

13. — (1.)  A  tenant  for  life  may  accept,  with  or  without  Surrender  and 
consideration,  a  surrender  of  any  lease  of  settled  land,  feaTef.'*''*  ""^ 
whether  made  under  this  Act  or  not,  in  respect  of  the 

2a 
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s.  13.       whole  land  leased,  or  any  part  thereof,  with  or  without  an 
LEABtt.      exception  of  all  or  any  of  the  mines  and  minerals  therein, 
or  in  respect  of  mines  and  minerals,  or  any  of  them* 

Surrenders, 

**  Or  any  part       For  effect  of  Burrender  of  part  of  demised  land  on  condition  of  re- 
thereof."  entry  in  lease  made  before  the  G.  A.,  see  note  to  s.  12  of  that  Act. 

Acoeptance  of       This  s.  appears  to  enable  an  equitable  tenant  for  life  having  no  legal 
aurrender  bj     reversion  to  accept  a  surrender  of  a  term  so  as  to  merge  it,  just  as 
tcDant  for  Ufa  ^'  ^  ®°^^^  ^^^  ^  grant  a  lease  creatiDg  a  legal  term,  though  he  has 
'  no  legal  estate.    He  acts  in  each  case  under  the  statutory  authority 
conferred  by  this  Act ;  and  the  surrender  would  be  legally  good  so  as 
to  effect  a  merger  of  the  term  even  as  against  a  mortgagee  of  the  equit- 
Whensuffictent  able  life  estate,  and  therefore,  it  would  seem,  sufficient  to  enable  the 
to  enable  new   grant  of  a  new  lease  in  possession.    Bat  where  the  life  estate  is  a  legal 
lease.  estate,  the  legal  reversion  would  be  in  the  mortgagee  and  his  consent 

to  accept  the  surrender  seems  necessary  (see  n.  to  G.  A.,  s.  18  (5),  so 
that  a  valid  new  lease  could  not  be  granted  under  s.  7  (1)  unless  the 
mortgagee's  acceptance  of  the  surrender  of  the  previous   lease  be 
obtained :  but  see  s.  50,  inf. 
Consideration        Money  paid  to  a  tenant  for  life  as  the  consideration  for  accepting 
for  surrender.    ^-^^  surrender  of  a  lease  belongs,  as  a  general  rule,  to  him  absolutely : 
Be  Hunloke's  S.  K,  1902, 1  Gb.  941.    The  rule  is  not  expressly  altered 
by  this  B.,  but  will,  it  is  conceived,  still  hold  good  as  to  all  leases, 
whether  made  under  the  powers  of  the  Act  or  otherwise,  and  notwith- 
standing the  provisions  of  s.  53,  this  s.  being  merely  in  affirmance  of 
the  common  law  right  of  a  legal  tenant  for  life,  with  an  extension  to 
the  case  of  an  equitable  tenant  for  life ;  but  not  otherwise  altering  the 
position  of  a  tenant  for  life :  compare  Earl  Cowley  v.  Wellesleyf  1  Eq. 
656 ;  Brigsiocke  v.  B.,  8  Gb.  D.  357 ;  Be  Medows,  1898, 1  Gh.  3uO.    But 
see  Be  Guthrie's  8.  K,  1902, 1  Gh.  942  note  (2),  in  which  the  Gourt 
on  an  application  under  the  S.  L.  A.,  1884,  s.  7,  to  approve  a  contract 
for  a  surrender  to  tenants  for  life  under  s.  63  of  this  Act,  directed  the 
money  paid  as  consideration  for  the  surrender  to  be  treated  as  capital. 
It  is  conceived  that  where  the  sun:ender  is  one  which  an  actual  trustee 
would  not  be  justified  in  accepting,  the  tenant  for  life  could  not  retain 
for  his  own  use  the  sum  received  (see  note  to  s.  53).    Thus,  if  there 
were  a  lease  of  five  acres  at  £10  rent,  and  the  tenant  for  life  should 
under  subs.  2  take  a  surrender  of  one  acre,  apportioning  £9  as  the  rent 
of  that  acre,  and  leaving  £1  only  payable  in  respect  of  the  other  four 
acres,  payment  being  made  to  him  for  so  doing,  this  would  be  a  clear 
breach  of  duty  towards  the  remaindermen,  and  as  the  apportionment 
would  be  made  under  a  power  conferred  by  the  next  subs.,  it  can 
scarcely  be  doubted  that  the  tenant  for  life  would  be  held  liable  as 
trustee  for  the  sum  received  by  him,  and  that  it  would  be  treated  as 
capital  money.    So  too  if  the  tenant  accepted  a  surrender  for  a  money 
payment  to  cover  dilapidations. 
Parchase  of  If  the  tenant  for  life  purchases  a  surrender  from  a  lessee,  he  most 

snrrender.         ^y  the  consideration  money  himself,  unless  the  term  has  more  than 
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sixty  years  to  rxm^  in  which  case  it  is  conceived  the  purchase  could  he 
made  under  s.  21  (vii.)  in/, 

(2.)  On  a  surrender  of  a  lease  in  respect  of  part  only  of 
the  land  or  mines  and  minerals  leased,  the  rent  may  be 
apportioned. 

(3.)  On  a  surrender,  the  tenant  for  life  may  make  of 
the  land  or  mines  and  minerals  surrendered,  or  of  any 
part  thereof,  a  new  or  other  lease,  or  new  or  other  leases 
in  lots. 

As  to  surrender  of  underleases,  see  n.  to  G.  A.,  s.  18  (5),  and  to  s.  7 
(1)  of  this  Act. 

(4.)  A  new  or  other  lease  may  comprise  additional  land 
or  mines  and  minerals,  and  may  reserve  any  apportioned 
or  other  rent. 

(5.)  On  a  surrender,  and  the  making  of  a  new  or  other 
lease,  whether  for  the  same  or  for  any  extended  or  other 
term,  and  whether  or  not  subject  to  the  same  or  to  any 
other  covenants,  provisions  or  conditions,  the  value  of  the 
lessee's  interest  in  the  lease  surrendered  may  be  taken 
into  account  in  the  determination  of  the  amount  of  the 
rent  to  be  reserved,  and  of  any  fine  to  be  taken,  and  of 
the  nature  of  the  covenants,  provisions,  and  conditions  to 
be  inserted  in  the  new  or  other  lease. 

Suhs.  5  enahles  the  value  of  a  lease  beneficial  to  the  lessee,  which 
is  surrendered,  to  be  taken  into  account  on  the  grant  of  a  new  lease. 
Under  the  ordinary  power  of  leasing  this  could  not  be  done :  Sug. 
Powers,  8th  ed.,  787. 

(6.)  Every  new  or  other  lease  shall  be  in  conformity 
with  this  Act. 


ss.  13,  u. 


Leasbs. 
Surrenders. 


Copyholds.  Copyhdds, 

14.— (1.)  A  tenant  for  life  may  grant  to  a  tenant  of  Power  to  grant 
copyhold  or  customary  land,  parcel  of  a  manor  comprised  Hceow^'fo^*" 
in   the  settlement,  a  licence  to  make  any  such  lease  of  leasing, 
that  land,  or  of  a  specified   part  thereof,  as  the  tenant 
for  life  is  by  this  Act  empowered  to  make  of  freehold 
land. 

2a2 
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Effect  of 
licence. 


SS.  14, 15.        (2.)  The   licence  may  fix   the  annual  value  whereon 
Lu^ggg       fines,  fees,  or  other  customary  payments  are  to  be  as- 
—J       sessed,  or  the  amount  of  those  fines,  fees,  or  payments. 

(3.)  The  licence  shall  be  entered  on  the  court  rolls  of 
the  manor,  of  which  entry  a  certificate  in  writing  of  the 
steward  shall  be  sufficient  evidence. 

Fine  on  licence,     If  the  licence  be  granted  on  a  fine,  the  question  whether  the  fine  is 
whether  capital  or  casual  profit  must  be  decided  on  the  same  principle  as  in 

**P  *  •  case  of  a  fine  on  an  ordinary  lease  under  this  Act  (see  n.  to  s.  7  (2)  )• 

If  the  licence  is  in  accordance  with  the  custom,  it  is  not  granted  under 
this  Act  and  the  fine  will  be  casual  profit.  Where  a  manor  is  brought 
into  settlement,  it  is  best  to  provide  expressly  for  the  fines :  Simpson 
V.  BcUhurst,  L.  R.  5  Ch.  193. 

By  a  licence  under  this  s.  it  is  conceived  that  the  copyholder  can 
only  grant  a  lease  in  all  respects  the  same  as  a  tenant  for  life  could 
grant  under  this  Act.  If  this  were  not  so,  an  onerous  lease,  at  a  large 
fine,  might  be  granted,  and  the  succeeding  lord  would  be  prejudiced  in 
case  of  forfeiture  or  escheat. 

Where  the  lord  is  restricted  by  custom  from  granting  licences  to 
lease  beyond  a  certain  term,  as  in  Hanhury  v.  Litchfield^  2  My.  &  K. 
629,  this  s.  will  not  enable  him  any  more  than  a  tenant  in  fee  simple 
to  override  the  custom  by  a  mere  licence.  Notwithstanding  the  licence, 
a  lease  by  the  copyholder  for  a  term  longer  than  that  allowed  by  the 
custom  will  be  a  forfeiture  capable  of  being  enforced  by  the  next  suc- 
ceeding lord.  Nor  could  the  tenant  for  life  by  joining  in  the  demise 
make  a  lease  contrary  to  the  custom,  such  lease  being  in  the  nature  of 
an  underlease  and  not  a  lease  in  possession,  s.  7  (1).  A  lord  entitled 
in  fee  simple  might  by  joining  with  the  copyholder  grant  a  lease  not 
warranted  by  the  custom,  but  this,  it  is  conceived,  would  be  a  lease  by 
the  lord,  and  a  release  of  his  right  by  the  copyholder,  so  that  the  reversion 
would  be  in  the  lord  and  not  in  the  copyholder. 
«*  Steward ;  *»  see  s.  2  (10)  (vi.). 


Act  does  not 

override 

custom. 


Sales,  Leases, 

and  other 

Dispositions. 

Mansion  and 
Park. 
SettricHon  at 
to  mansion 
house  fpark^ 


v.— Sales,  Leases,  and  other  Dispositions. 

Marmon  and  Park. 

15*  Notwiilistanding  anything  in  this  Act,  the  prin^ 
cipal  mansion  home  on  any  settled  land,  and  the  demesnes 
thereof,  and  other  lands  usually  occupied  therevnth,  shall  not 
be  sold  or  leased  hy  the  tenant  for  life,  without  the  consent 
of  the  trustees  of  the  settlement,  or  an  order  of  tlie  Court. 

This  s.  is  repealed,  and  with  some  variation,  re-enacted,  by  S.  L.  A., 
1890,  s.  10. 
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8.16, 


Streets  and  open  Spaces.  Sales,  Leaser 

•^  "^  AND  OTHER 

16.  On  or  ia  connexion  with  a  sale  or  grant  for  build-    ^^^^^^^^ 
ing  pnrposeSy  or  a  building  lease,  the  tenant  for  life,  for    Streets  and 
the  general  benefit  of  the  residents  on  the  settled  land,  D^jjic^tjon  f J^ 
or  on  any  part  thereof, —  street*,  open 

(i.)  May  cause  or  require  any  parts  of  the  settled  land  "P'^**'  ^ 
to  be  appropriated  and  laid  out  for  streets,  roads, 
paths,  squares,  gardens,  or  other  open  spaces, 
io^  the  use,  gratuitously  or  on  payment,  of  the 
public  or  of  individuals,  with  sewers,  drains, 
watercourses,  fencing,  paving,  or  other  works 
necessary  or  proper  in  connexion  therewith ; 
and 
(ii.)  May  provide  that  the  parts  so  appropriated  shall 
be  conveyed  to  or  vested  in  the  trustees  of  the 
settlement,  or  other  trustees,  or  any  company 
or  public  body,  on  trusts  or  subject  to  provisions 
for  securing  the  continued  appropriation  thereof 
to  the  purposes  aforesaid,  and  the  continued 
repair  or  maintenance  of  streets  and  other  places 
and  works  aforesaid,  with  or  without  provision 
for  appointment  of  new  trustees  when  required ; 
and 
(iii.)  May  execute  any  general  or  other  deed  necessary 
or  proper  for  giving  effect  to  the  provisions  of 
this  section  (which  deed  may  be  inrolled  in 
the  Central  Office  of  the  Supreme  Court  of 
Judicature),  and  thereby  declare  the  mode, 
terms,  and  conditions  of  the  appropriation,  and 
the  manner  in  which  and  the  persons  by  whom 
.  the  benefit  thereof  is  to  be  enjoyed,  and  the 
nature  and  extent  of  the  privileges  and  con« 

veniences  granted. 

• 

Dedication  to  the  public  is  a  term  generally  applied  to  the  act  of  Dedication  to 
throwing  roads  open  to  the  use  of  the  public,  but  without  the  aid  of  ^^^  public 
this  8.  an  effectual  dedication  could  only  be  made  by  an  owner  of  the 
fee  simple.    A  dedication  by  a  leaseholder  or  tenant  for  life  in  right  of 
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SS*  16, 17.     1)18  estate  does  not  bind  the  reversioner  or  reroainderman :  Wood  v. 

VecU,  6  B.  &  Aid.  445;  Barper  v.  Charlesworth^  4  Bam.  &  Or.  674. 

J^'h^^  This  8.  enables  a  tenant  for  life  to  bind  those  in  remainder. 
Dispositions.      ^  conveyance  of  land  to  trustees  on  trust  for  public  purposes  is  not 
-^—        strictly  a  dedication  to  the  public ;  it  creates,  as  a  rule,  a  trust  for 
Streets  and    charitable  purposes,  in  which  case  the  deed  must  be  enrolled  and 
open  $pace$,    Qfr^^j^^  perfected  according  to  the  provisions  of  the  Charitable  Uses 
wfrrancr"  Act,  1888  (51  &  62  Vict.  c.  42).    A  conveyance  to  a  local  authority 
or  corporation  can  only  be  made  where  they  are  empowered  by  statute 
to  acquire  the  land.    Parts  L  and  U.  of  the  Act  laot  mentioued  do  not 
then  apply :  see  the  Amendment  Act  of  1892  (55  Vict,  c  11).     On  a 
simple  dedication  to  the  public  the  freehold  in  the  soil  still  remains  in 
the  person  making  the  dedication :  Reg,  v.  Fratt^  4  E.&  B.  860 ;  unless 
by  any  statute  it  becomes  transferred  to  a  local  authority  :  see  Public 
Health  Act,  1876,  s.  149 ;    Coverdale  v.  Charlton,  4  Q.  B.  D.  104 ; 
Tunhridge    Wdls  Corpn.  v.   Baird,  1896,   A.    0.  434;    Metropolis 
Local  Management  Act,  1855,  s.  96 ;    Bolh  v.  Vettry  of  St,  Oeorge^ 
Southwark,  14  Gb.  D.  785;  Local  Government  Act,  1888,  ss.  64,  97; 
Curtis  V.  Kestevtn  County  Council,  45  Ch.  D.  504 ;  Local  Govern- 
ment Act,  1894,  ss.  6,  7,  8,  67.    It  is  not  necessary  that  a  deed 
effecting  a  simple  dedication  to  the  public  should  be  perfected  as 
required  by  the  Charitable  Uses  Act ;  it  operates  merely  as  evidence 
of  the  transaction,  and  not  as  a  conveyance. 
ConvevaDce  to       Sect.  55  (2)  gives  a  general  power  to  the  tenant  for  life  under  which 
give  effect  to     jjg  ^^^  execute  any  deed  necessary  for  giving  effect  to  the  provisions 

of  this  s. 
Cost  of  works       Expenses  incurred  in  executing  works  under  this  s.  may  be  raised 
under  this  s.     y^j  mortgage  under  s.  21  of  the  S.  E.  A.,  or  they  may  be  paid  for  out 
of  any  money  being  or  representing  capital  money  under  this  Act :  see 
ss.  21  (x.),  25  (xvii.),  32,  and  33. 


attrface  and  SuvfacB  and  Minerals  apart 

Minerals 

apart.  YJ ^ — (1.)  A  Bale,  exchange,  partition,  or  miniDg  lease, 

deJin"*  with     ™*y  ^  made  either  of  land,  with  or  without  an  exception 
surface  and      or  reservation  of  all  or  any  of  the  mines  and  minerals 
^  wHhour     therein,  or  of  any  mines  and  minerals,  and  in  any  such 
wsyieaves,       Q^ge  mih  oT  without  a  grant  or  reservation  of  powers  of 
working,  wayleaves  or  rights  of  way,  rights  of  water  and 
drainage,  and  other  powers,  easements,  rights,  and  privi- 
leges for  or  incident  to  or  connected  with  mining  pur- 
poses, in  relation  to  the  settled  land,  or  any  part  thereof, 
or  any  other  land. 

(2.)  An  exchange  or  partition  may  be  made  subject  to 
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and  in  consideration  of  the  reservation  of  an  undivided    ss.  17,  is. 
share  in  mines  or  minerals.  SalemIasm, 

AlTD  OTHER 

See  alao  s.  4  (6) ;  S.  L.  A.,  1890,  s.  5  ;  and  compare  T.  A.,  8.  44.        Dispositions. 

Under  a  power  in  a  settlement  easements  could  not  formerly  be         — • 
granted,  as  they  could  not  be  raised  by  way  of  use.    This  difficulty    Svrf^  ond 
has  been  removed  by  the  G.  A.,  s.  62 ;  but  no  question  of  the  kind  can        apart 
arise  under  this  Act,  which  gives  a  common  law  power  to  convey  the  q-j^^^  ^^ 
fee  independently  of  the  Statute  of  Uses.  easementi. 

Trustees  may  under  this  s.  during  a  minority  sell  surface  apart  from  Coiuent  of 
minerals,  though  this  is  not  authorized  by  the  power  of  pale  in  the  guardians  to 
settlement,  and  the  sale  being  under  the  statutory  power  the  consent  ^1*  ^J  trusteei 
of  guardians  to  a  sale,  required  by  the  settlement  power,  is  not  ^^  a«ces»ry« 
necessary :  Duke  of  Newcastle's  EstcUes,  24  Ch.  D.  129, 142. 

For  a  grant  of  a  wayleave  for  foreign  coal  to  continue  at  a  nominal  Wayleave. 
rent  afcer  the  coal  demised  bad  been  worked  out,  see  Be  Aldam*s  S,  E,^ 
1902,  2  Ch.  46.    No  separate  rent  need  be  reserved  for  a  wayleave : 
S.  C.y  57,  61. 

As  to  reservin?  mines  and  minerals  in  leases  other  than  mining 
leases,  see  Be  Gladstone^  1900,  2  Cb.  101 ;  and  compare  Be  Duke  of 
Builand's  8.  E.,  t6.,  206. 

See  also  Be  Pearson,  cited  in  note  to  f.  3  (i.). 

Mortgage.  Mortgage. 

18«  Where  money  is  required  for  enfranchisement,  or  Mortgage  for 
for  equality  of  exchange  or  partition,  the  tenant  for  life  rooney7&c 
may  raise  the  same  on  mortgage  of  the  settled  land,  or 
of  any  part  thereof,  by  conyeyance  of  the  fee  simple, 
or  other  estate  or  interest  the  subject  of  the  settlement, 
or  by  creation  of  a  term  of  years  in  the  settled  land,  or 
otherwise,  and  the  money  raised  shall  be  capital  money 
arising  under  this  Act. 

As  to  mortgages,  see  ss.  5,  24  (4),  and  S.  L.  A.,  1890,  s.  11. 

The  money  raised  by  mortgage  under  this  s.  being  capital  money 
must  be  paid  either  to  the  trustees  or  into  Court  (s.  22).  The  receipt 
of  the  trustees  is  a  complete  discharge,  and  the  person  making  the 
advance  is  absolved  from  seeing  that  it  is  necessary  to  raise  the  money 
(s.  40),  or  that  the  requirements  of  the  Act  are  complied  with  (s.  54). 
There  is  no  power  in  this  Act  to  raise  money  for  improvements. 

It  has  been  held  (Be  Bruce^  W.  N.,  1905,  120),  that  money  may  be 
raised  under  this  s.  to  purchase  a  reversion  within  s.  21  (vi). 

For  a  form  of  summons  for  payment  into  Court  by  a  mortgagee  under 
this  s.,  see  Kules  under  S.  L.  A.,  1882,  Form  XI.,  Chap.  YIIL,  inf ;  as 
to  raising  money  for  enfranchisement  of  copyholds,  see  also  Copyhold 
Act,  1894,  s.  36. 
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SS.  19,  20. 
Sales,  Leases,  Undivided  Share. 

AND  OTHER 

Dispositions.      19«  Wbero  the  settled  land  comprises  an  undiyided 

Undivided     ^^^^  ^^  land,  OF,  Under  the  settlement,  the  settled  land 

Share.       has  come  to  be  held  in  undivided  shares,  tlie  tenant  for 

exewisTof^  ''^  ^^^^  ^^  ^^  Undivided  share  may  join  or  concur,  in  any 
powers  as  to  manner  and  to  any  extent  necessary  or  proper  for  any 
sharT  *  purpose  of  this  Act,  with  any  person  entitled  to  or  having 

power  or  right  of  disposition  of  or  over  another  undivided 

share. 

See,  on  this  s.,  Cooper  v.  Behey,  1899,  1  Ch.  639  (over-ruling  Bs 
CoUinge's  S.  £,,  36  Ch.  D.  516;  36  W.  R.  264);  also  Williams  y. 
Jenkins,  W.  N.,  1894, 176;  and  note  on  s.  2  (6). 

And,  as  to  duties  of  a  fiduciary  vendor  concurring  with  owners  of 
other  property,  see  Be  Cooper  &  Allen,  4  Ch.  D.  802. 

For  an  order  carrying  out  purposes  of  this  s,,  see  Seton,  6th  ed., 
1828,  Form  5. 


Conveyance.  Conveyance. 

Completion  of  20, — (1.)  On  a  sale,  eichange,  partition,  lease,  mort- 
by  conveyance!  g^g^*,  or  charge,  the  tenant  for  life  may,  as  regards  land 
sold,  given  in  exchange,  or  on  partition,  leased,  mort- 
gaged, or  charged,  or  intended  so  to  be,  including  copy- 
hold or  customary  or  leasehold  land  vested  in  trustees, 
or  as  regards  easements  or  other  rights  or  privileges 
sold  or  leased,  or  intended  so  to  be,  convey  or  create 
the  same  by  deed,  for  the  estate  or  interest  the  subject  of 
the  settlement,  or  for  any  less  estate  or  interest,  to  the 
uses  and  in  the  manner  requisite  for  giving  effect  to  the 
sale,  exchange,  partition,  lease,  mortgage,  or  charge. 

(2.)  Such  a  deed,  to  the  extent  and  in  the  manner  to 
and  in  which  it  is  expressed  or  intended  to  operate  and 
can  operate  under  this  Act,  is  effectual  to  pass  the  land 
conveyed,  or  the  easements,  rights,  or  privileges  created, 
discharged  from  all  the  limitations,  powers,  and  provi- 
sions of  the  settlement,  and  from  all  estates,  interests, 
and  charges  subsisting  or  to  arise  thereunder,  but  subject 
to  aod  with  the  ejtception  of— 
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(i.)  All  estates,  interests,  and  charges  having  priority       s.  20. 

to  the  settlement ;  and  SaleM^ases, 

AND  ornsR 
See  on  tbig  exception  JRe  Mundy  &  Romper,  1899, 1  Ch.  275,  290,  and  Dispositions. 

as  to  what  is  the  "  settlement,"  see  n.  to  s.  2  (i.)  **  Compound  Settle-         

ment."  Conteyance. 

(ii.)  All  such  other,  if  any,  estates,  interests,  and 
charges  as  have  been  conveyed  or  created  for 
securing  money  actually  raised  at  the  date  of 
the  deed ;  and 

"  Actually  raised  " :  see  Connolly  v.  Keating,  1903, 1  Ir.  II.  353. 

(iii.)  All  leases  and  grants  at  fee-farm  rents  or  other- 
wise, and  all   grants   of  easements,  rights  of 
common,  or  other  rights  or  privileges  granted 
or  made  for  value  in  money  or  money's  worthy 
or  agreed  so  to  be,  before   the  date   of  the 
deed,  by  the  tenant    for  life,  or  by  any  of 
his   predecessors  in   title,  or  by  any  trustees 
for   him  or    them,  under   the   settlement,  or 
under  any  statutory  power,  or  being  otherwise 
binding  on  the  successors  in  title  of  the  tenant 
for  life. 
(3.)  In  case  of  a  deed  relating  to  copyhold  or  customary 
land,  it  is  sufficient  that  the  deed  be  entered  on  the  court 
rolls  of  the  manor,  and  the  steward  is  hereby  required  on 
production  to  him  of  the  deed  to  make  the  proper  entry ; 
and  on  that  production,  and  on  payment  of  customary 
fines,  fees,  and  other  dues  or  payments,  any  person  whose 
title  under  the  deed  requires  to  be  perfected  by  admittance 
shall  be  admitted  accordingly ;    but  if  the  steward  so 
requires,  there  shall  also  be  produced  to  him  so  much  of 
the  settlement  as  may  be  necessary  to  show  the  title 
of  the  person  executing  the  deed ;  and  the  same  may, 
if  the  steward  thinks  fit,  be  also  entered  on  the  court 
rolls. 

The  reference  in  this  s.  to  "  easements  or  other  rights  or  privileges  lasements 
sold  or  leased,''  applies  only  to  cases  where  they  are  conferred  apart  rights,  and 
from  the  land,  and  created  de  novo  on  a  sale  or  lease :  see  note  to  s.  3  privileges, 
(iii.)  and  s.  17,  also  S.  L.  A.,  1890,  s.  5. 


362 


THE  SETTLED  LAND  ACT,  1882. 


8.20. 
Sai^es,  Leases, 

▲ND  OTHER 
DlSPOSITIONB. 

Conveyance, 
CoDTeyance. 


How  conrey- 
auce  operatei. 


L«aM. 

Rent,  &c., 
annexed  to 
revenion. 


E»Ute  of 
trustees. 


This  8.  confers  oq  the  tenant  for  life  a  power,  generally  called  a 
common  law  authority,  as  the  exercise  of  it  enables  him  to  transfer  the 
common  law  seisin  (Sugden  on  Powers,  8th  ed.,  45) ;  hut  it  is  more 
properly  a  statutoiy  power.  The  land  passes,  not  as  under  ordinary 
settlements  by  revocation  and  appointment  of  uses,  but  by  conveyance 
of  the  estate  itself  in  the  land,  in  the  same  way  as  when  a  testator 
authorizes  his  executors  to  sell  his  lands  without  making  any  devise 
to  them.  The  usual  mode  of  exercising  such  a  power  in  a  will  is  by 
bargain  and  sale  at  common  law  (i,e.  not  a  bargain  and  sale  passing  the 
use  merely). 

The  conveyance  under  this  s.  passes  the  common  law  estate  in  the 
case  of  freeholds  and  leaseholds,  and  the  right  to  admission  in  the  case 
of  copyholds,  and  that  whether  the  person  conveying  has  a  legal  or 
equitable  estate,  and  on  the  estate  so  passed,  in  case  of  freeholds,  uses 
may  be  declared.  Also,  in  case  of  copyholds  admittance  may  be  had 
without  any  surrender,  and  the  conveyance  divests  any  legal  estate 
vested  in  trustees  under  the  settlement.  On  the  grant  of  a  lease  the 
term  created  is  a  legal  term,  and  the  0.  A.,  sb.  10,  11,  annexes  the 
rent  and  covenants  in  every  case  to  the  legal  reversion,  notwithstand- 
ing that  the  lessor  has  no  legal  estate.  But  this  Act  only  operates  on 
the  estate,  which  is  the  Eubject  of  the  settlement,  and  the  legal  estate 
passes  only  where  it  passed  under,  or  has  been  otherwise  conveyed  to 
the  uses  of,  the  settlement,  and  has  not  been  subsequently  disposed  of 
to  secure  money  actually  raised.  If  there  be  a  mortgage  in  fee  out- 
standing prior  to  the  settlement,  or  made  since  under  a  power,  the 
legal  estate  conferred  by  the  mortgage  will  not  be  overreached  or 
defeated  by  a  conveyance  under  this  Act,  but  where  a  lease  can  be 
granted  binding  on  the  mortgagee  under  the  G.  A.,  s.  18,  a  legal  term 
will  be  created. 

It  follows  that  where  leaseholds  or  copyholds  are  vested  in  trustees 
on  trusts  corresponding  to  uses  declared  of  land  conveyed  in  fee 
simple,  or  where  the  legal  estate  in  freeholds  is  vested  in  the  trustees, 
they  will  not  be  necessary  parties  to  convey ;  the  conveyance  by  the 
tenant  for  life  alone  divests  the  estate  of  the  trustees.  But  it  is  con- 
ceived that  the  legal  estate,  in  order  to  pass  by  the  tenant  for  life's 
conveyance,  must  in  some  way  be  expressly  made  subject  to  the 
settlement.  For  instance,  if  an  equity  of  redemption  subject  to  a 
mortgage  be  settled,  the  mere  payment  of  the  mortgage  money  would 
not  enable  the  tenant  for  life  to  convey  the  legal  estate  vested  in  the 
mortgagee.  If,  however,  the  settlement  be  by  way  of  trust  and  not  in 
such  a  Ibrm  as  would  create  legal  limitations,  then  after  a  re-convey- 
ance to  the  proper  trustees,  such  re-conveyance  being  part  of  the  settle- 
ment, the  tenant  for  life  could  convey  the  legal  estate  though  not 
actually  derived  through  the  settlement  itself.  It  is  conceived  that 
the  re-conveyance  must  be  in  the  projier  form  and  to  the  proper  trustees. 
If  the  legal  estate  is  made  to  vest  in  the  truBtee3  when  it  ought  to  be 
conveyed  to  uses,  it  seenis  doubtful  whether  the  conveyance  of  the 
tenant  for  life  would  pass  it. 
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As  regards  copyholds  (subs.  3),  the  steward  will  enter  on  the  rolls         g.  20. 

the  settlement  in  the  same  manner  as  a  will  giving  executors  or         

trustees  power  to  sell  would  be  entered,  and  he  will  also  enter  the  Sales,  ^^^ 
deed  of  conveyance.    The  rolls  will  thus  be  complete  as  regards  the  DigposrrioNs. 
title,  no  surrender  being  necessary.  -^ 

Where  a  testator  who  has  been  admitted  devises  his  cop; hold  on     Conveyance. 
trust,  and  the  tenant  for  life  sells  before  the  trustees  are  admitted,  the  Enrolment  of 
lord  is  not  entitled  to  a  fine  on  the  admission  of  the  trustees  as  well  ^PJ'^^'d 
as  a  fine  on  the  admission  of  the  purchaser  :  Re  Naylor  and  Spendla^ 
34  Ch.  D.  217  (dissentiente.  Fry,  L.J.).     The  will  and  the  Act  taken  aJmi^^on. 
together  operate  as  if  the  will  had  given  the  tenant  for  life  express 
power  to  sell,  in  which  case  only  one  fine  would  be  payable.    This 
seems  to  answer  the  difficulty  felt  by  Fry,  L.J.,  the  testator  having 
died  in  1885. 

The  obvious  intention  of  subs.  (2)  was  to  give  to  a  conveyance  What  estates 
(whether  on  sale,  mortgage,  lease,  or  otherwif e)  by  a  tenant  for  life  the  o^c^cached. 
same  overreaching  effect  as  a  like  assurance  under  a  power  in  a  lettle- 
ment.  The  "  estates,  interests  and  charges  "  excepted  by  subs.  2  (ii.) 
must  therefore  be  confined  to  estates,  interests  and  charges  conveyed 
or  created  under  the  powers  or  trusts  of  the  settlement,  or  to  give  effect 
to  any  charge  thereunder,  as  e,g.  to  pay  arrears  of  a  jointure  under  G.  A., 
B.  44  (4).  Otherwise  the  exception  would  extend  to  cover  mortgages 
and  charges  not  only  by  the  tenant  for  life  of  his  life  estate,  but  also 
by  any  remainderman,  rent-chargee,  portioner,  &c.  Notwithstanding 
the  dicta  in  Be  Sebright's,  8.  E.,  33  Ch.  D.  429,  438,  and  Cardigan  v. 
Curzon-Bowe^  40  Ch.  D.  838,  341,  342,  it  is  conceived  that  the  excep- 
tion does  not  extend  to  mortgages  and  charges  by  the  tenant  for  life 
of  his  life  estate,  for  these  are  expressly  dealt  with  by  s.  50 ;  and  if  it 
extended  to  mortgages  by  remaindermen  and  others,  it  would  be  a 
practical  impossibility  to  make  a  title  under  the  Act  at  all.  There 
js  no  reason  why  the  assignee  of  a  remainderman,  whether  purchaser 
(as  to  whom,  see  Wheelwright  v.  Walker,  23  Gb.  D.  752)  or  mortgagee, 
should  have  any  higher  rights  than  the  remainderman  himself.  Ilie 
dicta  of  Lindley,  M.B.,  and  Chitty,  L. J.,  in  Be  Mundy  &  Roper,  1899, 
1  Ch.  275,  289,  were  not  directed  to  this  point. 

A  purchaser  is  not  concerned  with  the  payment  of  succession  duty  Death  duties, 
payable  under  the  settlement :  Be  Warner's  8.  E,,  17  Gh.  D.  711 ; 
7  By  the  wood  &  Jarroan,  4th  ed.,  294,  295  ;  nor  of  future  estate  duty  : 
Hanson,  5th  ed.,  107. 

As  to  restoring  on  a  re-settlement  the  life  estate  of  the  tenant  for  life 
under  a  prior  settlement,  see  n.  to  s.  2  (i.)  **  Compound  Settlement." 

Any  possible  conflict  between  a  conveyance  by  the  tenant  for  life  Power  of 
and  a  conveyance  by  the  trustees  is  prevented  by  the  latter  part  of  trnetees 
s.  56  (2),  which  precludes  trustees  from  exercising  powers  similar  to  ^^  " 
those  given  by  the  Act  unless  the  tenant  for  life  consents. 

Where  the  estate  of  the  tenant  for  life  is  equitable  merely,  and  his  Title  deeds 
trustees  hold  the  deeds  (but  see  Be  Bumahy's  8.  E,,  42  Gb.  D.  621 ;  held  by 
Be  Wythes,  1893,  2  Gh.  369,  for  decisions  giving  him  the  custody  on  ^^^^^^ 
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SS.  20,  21.     <enD8,  and  also  Be  Beddoe,  1893, 1  Ch.  547 ;  Be  Newen,  1894,  2  Ch. 

297),  it  may  be  a  question  whether  trustees  fur  purpof  es  of  the  S.  L.  A.*8 

Sales,  Leases,  ^.g  q^  ^jq  not  bound,  on  a  sale  by  him,  to  give  an  acknowledgment  of 

DisFoemoNS.  *'^®  purchaser's  right  to  production ;  and  see  Onslow  v.  Lord  Londes^ 

horoughy  10  Hare,  67,  75. 

Conveyance.        Enfranchisement  is  included  in  this  s.,  see  note  to  s.  3  (ii.). 
Enfranchise-         In  addition  to  the  special  powers  given  by  this  s.,  a  general  power  is 
"**°*'  given  by  s.  55  (2)  for  completing  sales,  &c.,  under  this  Act. 

As  to  power  for  tenant  for  life  to  convey,  so  as  to  carry  out  a  prede- 
cessor's contract,  see  S.  L.  A.,  1890,  s.  6 ;  and  for  trustees  to  do  so^  on 
sale,  4&C.,  to  tenant  for  life  himself,  s,  12  of  that  Act. 


INVECTMENT    VI. — INVESTMENT  OR  OTHER  APPLICATION  OF  CAPITAL 

APPL^rSSx  Trust  Monet. 

Truct  Monet.  21.  Capital  money  arising  under  this  Act,  subject  to 
Ca  itlTmone  P^y^^^^*  o^  claims  properly  payable  thereout,  and  to 
under  Act;  application  thereof  for  any  special  authorized  object  for 
AcTby  *"**  which  the  same  was  raised,  shall,  when  received,  be  in- 
trustee!  or      vested  or  Otherwise  applied  wholly  in  one  or  partly  in 

one  and  partly  in  another  or  others,  of  the  following 

modes  (namely) : 

See  s.  2  (9)  and  n.  thereto,  sup. 
Mortgagee  The  words  ''  subject  to  payment  of  claimF,**  &c.»  enable  the  pur- 

may  be  paid,     chase-money  to  be  applied  in  discharge  of  what  is  due  to  a  mortgagee 
Improyements.  who  concurs  in  conveying ;  and  also  in  a  proper  case  and  subject  to  the 
proper  certificates  being  obtained  in  reimbursing  the  tenant  for  life 
money  expended  by  him  on  improvements  executed  under  a  scheme 
approved  by  the  trustees  when  they  had  no  capital  money  i[i  hand : 
Be  Duke  of  Norfolk's  Parly.  Estates^  1900, 1  Ch.  461 ;  but  the  tenant 
for  life  has  no  charge  on  the  inheritance  for  authorized  improvements 
paid  for  by  him :  Standiiig  v.  Qray^  1  Ir.  B.  49.    In  default  of  an 
approved  scheme  the  Court  may  authorize  his  being  reimbursed  under 
Purchase  by      S.  L.  A.,  1890,  8.  15.    It  is  conceived  that  if,  there  being  no  capital 
teDant  for         money  in  hand,  the  tenant  for  life  purchased  land  out  of  his  own 
money,  and  directed  it  to  be  conveyed  to  the  uses  of  the  settlement  on 
the  understanding  that  he  was  to  be  repaid  out  of  capital  money  when 
it  arose,  he  would  have  no  claim  t.o  be  repaid  out  of  capital  money  gene- 
rally, the  purchase  not  having  been  made  under  the  Act,  but  would 
have  a  lien  on  the  land  purchased,  which  would,  it  is  thought,  be  post- 
poned to  the  claims  of  the  settlement  in  respect  of  any  capital  money 
subsequently  expended  on  such  land  by  his  direction  in  improvements 
or  otherwise  under  this  s. 
As  to  capital  money  arising  from  land  in  Ireland  being  applicable 
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for  purposes  of  land  in  England  subject  to  the  same  limitations^  see  Be         s.  2L 

Hj/re  Cooie,  W.  N.,  1899,  222.  

The  Court  will  not  make  a  prospective  order  as  to  capital  money  Q^^^ugr'^ 
not  yet  received :  Be  Millard's  8.  E.,  1893,  3  Ch.  116,  distinstu'shed  applicatio:! 
in  Be  Duke  o/NorfoWs  P.  K,  sup, ;  and  see  also  Be  Marq.  of  BrUtoVs  op  Capital 
S,  K,  1893,  3  Ch.  161  (a  case  under  S.  L.  A.,  1890,  s.  15).  Trust  Money. 

(i.)  In  iavestment  on  Government  securities  or  on  other  received." 
securities  on  which  the  trustees  of  the  settlement 
are  by  the  settlement  or  by  law  authorized  to 
invest  trust  money  of  the  settlement,  or  on  the 
security  of  the  bonds,  mortgages,  or  debentures, 
or  in  the  purchase  of  the  debenture  stock,  of 
any  railway  company  in  Great  Britain  or  Ire- 
land incorporated  by  special  Act  of  Parliament, 
and  having  for  ten  years  next  before  the  date 
of  investment  paid  a  dividend  on  its  ordinary 
stock  or  shares,  with  power  to  vary  the  invest- 
ment into  or  for  any  other  such  securities. 

See,  as  to  the  securities  on  which  trustees  are  hy  law  authorized  to 
invest  trust  money,  T.  A.,  part  i. ;  also  s.  2  (10)  (viii.),  sup.  _^ 

Where  money  or  investments  are  held  upon  trust  to  purchase  land  Interim  in- 
to be  settled,  the  trustees  may  invest  in  accordance  with  this  subs. :  ^«8*™«^*  ^ 
Be  Mackenzie,  23  Ch.  D.  750;    Be  Tennant,  40  Ch.  D.  694;    J^^UidZtln* 
Mundy's  8.  K,  1891, 1  Ch.  339  ;   Be  Byng's  8.  E,,  1892,  2  Ch.  219.  land. 
An  investment  in  debentures  issued  by  a  local  authority  under  s.  27 
of  the  Local  Loans  Act,  1875  (38  &  39  Vict.  c.  83)  was  disallowed  in 
Be  Maberly,  33  Ch.  D.  455 ;  but  see  now  T.  A.,  ss.  1  (to),  5  (3). 

As  to  investment  by  trustees  abroad,  see  Be  Simpson,  1897, 1  Ch. 
256 ;  Be  Lloyd,  54  L.  T.  643 ;  W.  N.  1886,  37 :  compare  Be  Freeman, 
37  Ch.  D.  148. 

(ii.)  In  discharge,  purchase,  or  redemption  of  incum- 
brances affecting  the  inheritance  of  the  settled 
land,  or  other  the  whole  estate  the  subject  of 
the  settlement,  or  of  land-tax,  rent-charge  in 
lieu  of  tithe.  Crown  rent,  chief  rent,  or  quit 
rent,  charged  on  or  payable  out  of  the  settled 
land: 

See  Be  Sebnght's  8,  E.,  33  Ch.  D.  429,  437. 

This  subs,  includes  a  mortgage  for  a  long  term,  which  is  one  mode 
of  mortgaging  the  fee  simple,  and  ''affects  the  inheritance*':  Be 
^rewenj  38  Ch.  D.  383 ;  and  see  remarks  of  Chitty,  J.,  in  Be  Esdaile, 
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LandUx. 

Kxtraordinarj 
tithes. 

Estate  dutj. 

ImproTement 
rent-charge. 


Agricultural 


8. 21.        54  L.  T.  637,  640,  also  a  mortgage  of  leaseholds  by  sub-demifle,  which 

is  the  usual  mode  of  mortgaging  leaseholds,  and  **  affects  the  whole 

Intestment   estate  the  subject  of  the  settlement."    An  incumbrance  on  the  estate 
Application  ^^  ^^®  tenant  for  life  is  excluded,  and  so  is  a  terminable  charge,  as  a 
OF  Capftal    jointure  rent-charge.    S.  53  is  alone  sufficient  to  prevent  a  tenant  for 
Tbubt  Monet,  ijfo  paying  off  a  charge  of  any  such  kind  «ut  of  capital. 

"""  Mortgages  discharged  on  a  sale  need  not  be  kept  on  foot  by  reason 

only  that  the  tenant  for  life's  estate  is  subject  to  a  term  for  paying 
off  mortgages  out  of  rents  and  profits :  Be  Bichardson,  1900,  2  Gh. 
778. 
Ab  to  redemption  of  land  tax,  see  also  Finance  Act,  1896,  ss.  32, 33. 
As  to  redemption  of  extraordinary  tithes,  see  also  49  &  50  Vict, 
c.  54,  s.  6. 
As  to  payment  of  estate  duty,  see  Finance  Act,  1894,  s.  9  (7). 
Terminable  improvement   rent-charges  created  under  the  Land 
Improvement  Act,  1864,  or  similar  Acts,  were  not  incumbrances 
payable  under  this  subs,  out  of  capital  money :  Be  KfiatchbuJl,  27 
Oh.  D.  349,  29  %b,  588 ;  but  they  are  now  made  so  payable  by  the 
S.  L.  A.,  1887,  inf,    A  charge  under  the  Agricultural  Holdings 
Holdings  Acts  (England)  Act,  1883,  s.  29,  as  modified  by  the  Agricultural  Holdings 
charge.  j^^^^  1900,  s.  3,  made  in  respect  of  any  improvement  authorized  by 

Sewering  &c.  those  Acts  is  an  incumbrance  within  this  subs.  Also  expenses  in- 
curred by  a  local  authority  in  sewering,  &c.,  and  charged  on  the 
settled  land  under  statutory  powers  :  Be  LegKs  8.  E.,  1902,  2  Ch.  274. 
Also  an  annual  sum  issuing  out  of  tithes  for  a  long  term  :  Be  EedaUe^ 
sup.  But  a  terminable  charge,  imposed  in  lieu  of  tithe  rent-charge  on 
land  in  Ireland,  is  not :  Be  Leinster's  EsttUe,  23  L.  B.  Jr.  152. 

Incumbrance  in  this  subs,  means  an  incumbrance  affecting  the  land 
sold,  or  any  other  land  which  is  the  subject  of  the  settlement :  Be 
Chaytor,  25  Ch.  D.  651 ;  Be  Lord  Stamford'a  8.  E,,  43  Ch.  D.  84, 
94-6 ;  and  compare  Be  Duke  of  Marlborough^s  Settlement,  32  Ch.  D. 
1 ;  Be  Duke  of  M,  and  Que&ii  Ann^s  Bounty,  1897, 1  Ch.  712 ;  Be 
Lord  StaffonPe  Settlement  df  Will,  1904,  2  Ch.  72. 

(iii.)  In  payment  for  any  improyement  authorized  by 
this  Act : 

Improfements.  See  ss.  25  &  26  and  notes  thereto ;  S.  L.  A.,  1887 ;  S.  L.  A.,  1890, 
ss.  13  &  15  and  notes  thereto ;  Housing  of  the  Working  Classes  Act, 
1890,  s.  74  (1)  (h),  inf.,  ch.  vii. 

A  power  to  make  improvements  out  of  income  will  not  prevent  the 
application  of  capital  moneys  for  that  purpose  :  Clarke  v.  Thornton, 
35  Ch.  D.  307 ;  Be  Lord  Stamford's  8.  E.,  56  L.  T.,  484 ;  Be  Sudbury 
and  Foynton  Estates,  1893,  3  Ch.  74 ;  and  see  Be  ITiomas,  1900, 
1  Ch.  319 ;    Secus,  where  there  is  a  trust :  Be  Partington,  1902, 

1  Ch.  711. 

As  to  capital  money  arising  from  land  in  Ireland  being  applicable 
for  improvement  of  land  in  England  subject  to  the  same  limitations^ 
see  ^e  Eyre  Coote,  81  L.  T.  535 ;  W.  N.,  1899,  222. 


expenses. 

Annual  sum 
out  of  tithes. 
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(iy.)  In  payment  for  equality  of  exchange  or  partition       S.  21. 

of  settled  land  :  ijrvMTBirr 

(v.)  In  purchase  of  the  seignory  of  any  part  of  the     o*  <whe» 

settled  land,  being  freehold  land,  or  in  purchase  op  capital 

of  the  fee  simple  of  any  part  of  the  settled  land,  Trust  money. 

being  copyhold  or  customary  land  : 
(vi.)  In  purchase  of  the  reversion  or  freehold  in  fee  of 

any  part  of  the  settled  land,  being  leasehold 

land  held  for  years,  or  life,  or  years  determinable 

on  life : 

It  has  been  suggested  as  a  consequence  that,  on  a  purchase  under  Pnrchise  of 
this  subs.,  the  leasehold  interest  must  vest  in  the  first  tenant  in  tail  '^^^n^^^*'^ 
"who  attains  twentj-one,  while  the  reversion  in  fee  devolres  on  the 
issue  in  tail  or  next  remainderman.  But  the  ordinary  trust  declared 
of  settled  leaseholds  is  such  as  will  correspond  with  the  uses  of  the 
freeholds  as  nearly  as  the  different  tenure  and  rules  of  law  will  allow. 
The  best  mode  of  complying  with  this  trust  is  to  surrender  the  term, 
not  to  keep  it  on  foot.  Further,  this  trust  may  properly  be  treated 
as  making  the  term  attendant  on  the  inheritance  of  an  immediate 
reversion  when  purchased,  thereby  causing  the  term  to  cease. 

(vii.)  In  purchase  of  land  in  fee  simple,  or  of  copyhold 
or  customary  land,  or  of  leasehold  land  held 
for  sixty  years  or  more  unexpired  at  the  time 
of  purchase,  subject  or  not  to  any  exception  or 
reservation  of  or  in  respect  of  mines  or  minerals 
therein,  or  of  or  in  respect  of  rights  or  powers 
relative  to  the  ^vorking  of  mines  or  minerals 
therein,  or  in  other  land : 

See  s.  24,  inf. 

An  equity  of  redemption  ought  not  to  be  purchased :  Re  Earl  Equity  of 
Radnor's  S,  E.,  W.  N.,  1898, 174 ;  and  see  Worman  v.  TT.,  43  Ch.  D.  redemption. 
296. 

It  is  conceived  that  under  this  subs,  leasehold  land  the  reversion  of  Leaseholdi 
which  is  subject  to  the  settlement  can  be  purchased  and  the  term  where  rever- 
extinguished ;  though  it  seems  to  have  been  thought  necessary  to  «^n  »ubject  to 
deal  separately  with  the  converse  case,  see  subs.  (vi). 

The  cases  on  the  Lands  Clauses  Act  are  not  to  be  applied  to  this  s. : 
Re  Lard  Gerard'a  S.  E.,  1893,  3  Ch.  262,  267. 

(viii.)  In  purchase,  either  in  fee  simple,  or  for  a  term 
of  sixty  years  or  more,  of  mines  and  minerals 
convenient  to  be  held  or  worked  with  the  settled 
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S.  21. 
Investment 

OR  OTHEB 

Application 

OF  Capital 

TiiusT  MoNEr. 


Payment  oat 
of  Coart  to 
trusteei. 


Payment  to 
persons  haying 
power  to 
appoint. 


Payment  to 
tenant  in  tail. 


Payment  to 
tenant  for  life. 


land,  or  of  any  easement,  right,  or  privilege 
convenient  to  be  held  with  the  settled  land  for 
mining  or  other  purposes : 

Purchases  are  made  by  tlie  direction  of  the  tenant  for  life,  if  any 
competent  to  act.  He  is  the  person  to  contract,  and  s.  42  irees  the 
trustees  from  alUliabtlity  for  adopting  his  contract.  They  are  not 
bound  to  inquire  as  to  the  propriety  of  the  purchase  or  answerable 
for  the  title,  nor  for  the  conveyance  if  it  purports  to  convey  the  land 
in  a  proper  manner. 

Subss.  vii.  and  viii.  do  not  apply  to  capital  money  arising  under 
settlement  by  conveyance  on  trust  for  sale  unless  the  application  is 
authorized  by  the  settlement :  see  s.  63  (2)  (ii.). 

(ix.)  In  payment  to  any  person  becoming  absolutely 
entitled  or  empowered  to  give  an  absolute  dis- 
charge : 

S.  L.  A.  trustees  are  "  persons  empowered  to  give  an  absolute  dis- 
charge" within  88.  21  (ix.),  40.  This  principle  has  been  acted  on  in 
the  case  of  money  in  Court  under  the  Lands  Clauses  Act  (Be  Hobson, 
7  Ch.  D.  708),  which  only  authorizes  payment  to  a  person  absolutely 
entitled,  and  does  not  contain  the  words  *' empowered  to  give  an 
absolute  discharge.**  The  authority  of  Re  Hobson  was  doubted  in  Re 
Smith,  40  Ch.  D.  386 ;  it  was  considered  clear  that  the  payment  out 
could  be  made  under  this  Act  (presumably  under  subs.  ix.  of  this  s. 
or  8.  32  or  both  taken  together),  but  it  is  a  discretionary  power,  and 
in  the  particular  case  the  Court  decline  1  to  order  payment  on  the 
ground  of  certain  persons  not  being  properly  represented.  See  also 
Re  WooUon  W.  N.,  1890,  158  ;  Re  Morgan,  1900,  2  Ch.  474 ;  Re 
Sheffield  Corporation,  W.  N.,  1902,  219.  Money  will  be  paid  out  to 
trustees  of  a  petllement  of  property  inalienably  entailed :  Re  Bolton 
Estates  Act,  W.  N.,  1885,  90. 

Payment  will  be  made  to  persons  having  a  joint  power  of  appoint- 
ment without  requiring  them  to  make  an  appointment :  Re  Winstanley^ 
54  L.  T.  840 ;  W.  N.,  1886,  92. 

And,  as  to  payment  to  tenant  for  life  and  remainderman,  jointly, 
see  Anson  v.  Potter,  13  Ch.  D.  141. 

Payment  will  not  be  made  to  a  tenant  in  tail ;  he  must  execute  a 
disentailing  assurance  :  Re  Reynolds,  3  Ch.  D.  61 ;  and  file  an  affidavit 
of  no  incumbrances:  Thornhill  v.  Milhank,  12  W.  R.  523;  WUliama 
V.  Ware,  57  L.  J.  Ch.  497. 

Where  a  contract  for  sale  was  made  by  a  tenant  for  life  which  con- 
templated payment  into  Court  under  the  Lands  Clauses  Acts,  but  for 
convenience  title  was  made  under  this  Act  and  the  purchase  money 
paid  to  S.  L.  A.  trustees,  Stirling,  J.,  held  that  this  did  not  oust  the 
jurisdiction  of  the  Court  to  allot  part  of  the  money  to  the  tenant  for 
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life  under  the  Lands  Glauses  Act,  1845,  s.  73  :  He  ScotCs  Settlement^         S.  21. 

Keg.  Lib.  1899,  S.  No.  630,  and  compare  Be  lever^a  Settlements^  1904,         

1  Ir.  R  492,  cited  in  note  to  S.  L.  A.,  1884,  s.  7.  1^^™™J 

_  -  .,,1  .  .1^*         J^^  OTHER 

Trustees  may  bo  appointed  abroad  to  receive  money  required  to  be  Applioation 
sent  there  :  Be  Lloyd,  54  L.  T.  643 ;  Be  Simpson,  1897,  1  Ch.  266  ;  of  Capital 
but  see  Be  Freeman,  37  Ch.  D.  148.  Trust  Money. 

Application  for  payment  of  a  sum  not  exceeding  £1000  should  be  g^ndine  money 
by  summons  in  Chambers  ;  B.  S.  C,  0.  LV.,  r.  2  (2).    But  see  Be  abroad  or  to 
Bethlehem  and  Bridewell  Hospitals,  30  Ch.  D.  641.    As  to  sums  colonies, 
exceeding  that  amount,  see  Ch.  VIIL,  r.  2,  note,  inf.  Small  sums. 

For  orders  under  this  Act  directing  payment  out  to  trustees  of 
money  paid  in  on  a  compulsory  purchase,  see  Be  Wright^  24  Ch.  D. 
662 ;  Be  Earropy  ih.  717 ;  Be  Duke  of  ButlancTs  Settlement,  31  W. 
B.,  947 ;  Be  Bathmines  Drainage  Act,  15  L.  B.  Ir.  576  ;  Be  WooUon^ 
sup, ;  Be  Belfast  Improvement  Acts,  1898, 2  Ir.  B.  1 ;  and  see  S.  L.  A., 
1890,  s.  14. 

(x.)  la  payment  of  costs,  charges,  and  expenses  of  or 
incidental  to  the  exercise  of  any  of  the  powers, 
or  the  execution  of  any  of  the  provisions,  of 
this  Act : 

As  to  what  costs  may  bo  paid  under  this  subs.,  see  Be  Bech^  24  Costs  of  sale, 
Ch.  D.  608  ;  Be  Jones,  26  xb,  736,  744  ;  Be  LleweUin,  37  ib.  317 ;  Be  &c- 
Budd,  \V.  N.,  1887,  261 ;  Be  Maryon-Wilson's  S.  E.,  1901,  1  Ch.  Tenant  for 
934 ;  and  what  may  not,  Be  Budd^  sup, ;  Cardigan  v.  Curzon-Bowe,  lif«*»  charges. 
40  Ch.  D.  338 ;  S.  C.  on  appeal,  41  Ch.  D.  375  (costs  of  tenant  for  Abortive  sale, 
life's  incumbrancers) ;  Be  Eyton,  W.  N.,  1888,  254 ;  Be  Lord  Stam- 
fcyrd's  S,  E,,  43  Ch.  D.  84,  89,  90;  and  with  Be  Maryon-Wilson^ 
sup,,  compare  Be  Leveson-Gower's  S.  E.,  53  W.  B.  524 ;  1905, 2  Ch.  96. 
Costs  of  an  abortive  sale  were  allowed  in  Be  Smith*s  S.  E,^  1891,  3 
Ch.  65 ;  and  see  Be  LlexDelUn,  sup,,  where  the  sale  for  which  the 
costs  were  incurred  was  not  effected.    Costs  on  the  higher  scale  were 
allowed  in  Be  Chaytor,  26  Ch.  D.  651,  655.    As  to  costs  of  several 
persons  coustitutiog  tenant  for  life,  see  Smith  v.  Lancaster,  1894, 
3  Ch.  439.    As  to  the  costs  of  proceedings  for  the  recovery  or  pro- 
tection of  settled  land,  see  s.  36. 

See  alco  ss.  46  (6),  47,  inf. 

(xi.)  In  any  other  mode  in  which  money  produced  by 
the  exercise  of  a  power  of  sale  in  the  settlement 
is  applicable  thereunder. 

Every  investment,  or  other  application  of  capital  money,  must  be  Direction  of 
made  by  the  direction  of  the  tenant  for  life,  if  any  competent  to  act  tenant  for 
(s.  22  (2)  (3)),  and  investments  cannot  be  varied  without  his  consent  j*^*  *J  *^ 
(ib,  (4)),  and  his  assignee  (if  any)  must  also  consent,  s.  50  (3)  (4). 
The  sale  of  settled  land  can  no  longer  be  taken  in  any  case  to  be  for 
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SS.  21,  22. 
Ikyebtment 

OR  OTHER 

Application 
OF  Capital 

t'RUST  J^lONET. 

Building. 

Begalatioas 
respecting 
investment, 
deToIution, 
and  income  of 
securitiei,  &o. 


Payment  out 
to  trustees 
of  money 
paid  in. 


the  purpose  only  of  investment  of  the  proceeds  in  the  purchase  of 
Other  land  to  be  settled  to  the  same  uses.  See  Mortlock  v.  Bviler^ 
10  Ves.  309. 

As  to  applying  proceeds  of  sale  under  a  power  of  sale  in  building, 
see  Vine  v.  Baleigh,  1891,  2  Gh.  13 ;  Be  Lord  GerarcTs  8.  K,  1893, 
3  Gh.  252. 

22. — (1.)  Capital  money  arising  under  this  Act  shall, 
in  order  to  its  being  invested  or  applied  as  aforesaid,  be 
paid  either  to  the  trustees  of  the  settlement  or  into 
Court,  at  the  option  of  the  tenant  for  life,  and  shall  be 
invested  or  applied  by  the  trustees,  or  under  the  direction 
of  the  Court,  as  the  case  may  be,  accordingly. 

It  was  decided  {Cookes  v.  Cookes,  34  Gh.  D.  498),  that  a  tenant  for 
life  consenting  to  the  payment  of  capital  money  into  Court  had 
exercised  the  option  given  by  this  subs.,  and  that  the  money  must 
remain  there  and  be  invested  and  applied  by  the  Court.  But  see  now 
S.  L.  A.,  1890,  s.  14 ;  compare  s.  56  (1),  inf. 

There  must  be  trustees  of  the  settlement  in  existence,  else  the 
option  for  payment  into  Court  cannot  be  exercised  :  ffatien  v.  Bussdly 
38  Ch.  D.  334,  345 ;  Mogridge  v.  Clapp,  1892,  3  Ch.  382 ;  Re  Fisher 
and  Qrazebrook,  1898,  2  Gb.  660;  but  a  sale  can  be  made  under 
s.  60,  though  there  are  no  trustees :  Re  Dudley,  35  Ch.  D.  338,  344. 

In  Cardigan  v.  Curzon-Hovoe,  30  Cb.  D.  531,  money  was  paid  into 
Court  to  the  credit  of  an  action  for  execution  of  the  trusts  of  a  settle- 
ment. 

Ar  to  distinction  between  *'  investment  *'  and  '*  application,"  see  Re 
Duke  of  Marlborough,  32  Ch.  D.  1,  5,  6, 10. 

(2.)  The  investment  or  other  application  by  the  trustees 
shall  be  made  according  to  the  direction  of  the  tenant  for 
life,  and  in  default  thereof,  according  to  the  discretion  of 
the  trustees,  but  in  the  last-mentioned  case  subject  to 
any  consent  required  or  direction  given  by  the  settlement 
with  respect  to  the  investment  or  other  application  by 
the  trustees  of  trust  money  of  the  settlement ;  and  any 
investment  shall  be  in  the  names  or  imder  the  control  of 
the  trustees. 

There  are  no  limitations  on  the  directions  of  the  tenant  for  life, 
except  those  imposed  by  the  Act  itself:  e,g,  by  ss.  21, 53 ;  see  Re  Lord 
Coleridge* s  Settlement,  1895,  2  Ch.  704 ;  but  upon  an  investment  the 
trustees  may  select  their  own  broker :  Re  Duke  of  Cleveland's  S.  E., 
1902,  2  Ch.  350;  and  they  are  not  bound  to  invest  on  mortgage, 
unless  satisfied  that  the  direction  of  the  tenant  for  life  was  given  u|)ou 
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a  proper  iavestigation  of  title,  a  proper  report  as  to  value  and  proper        g.  22. 

advice  as  to  the  form  of  the  mortgage  :  Be  ffotham,  1902,  2  Ch.  575.         

How  far  this  decision  applies  to  other  investments,  qu.  see  S.  C,  1901,     qI^her^ 

2  Ch.  790,  793.  Application 

OP  Capital 

(3.)  The  investment  or  other  application  under  the  Tbust  Money. 
direction  of  the  Court  shall  be  made  on  the  application 
of  the  tenant  for  life,  or  of  the  trustees. 

(4.)  Any  investment  or  other  application  shall  not 
during  the  life  of  the  tenant  for  life  be  altered  without 
bis  consent 

As  to  the  regard  to  be  paid,  by  the  trustees  or  by  the  Court,  to  the 
directions  or  wishes  of  the  tenant  for  life,  for  purposes  of  subps.  2,  3, 
and  4,  see  Clarke  v.  TTiomtorif  35  Ch.  D.  307  ;  and  the  cases  cited  on 
subs.  2  sup. ;  and  compare  Be  Keck*8  SeUlemmt,  1904,  2  Ch.  22^ 

(5.)  Capital  money  arising  under  this  Act  while  re^ 
maining  uninvested  or  unapplied,  and  securities  on  which 
an  investment  of  any  such  capital  money  is  made,  shall, 
for  all  purposes  of  disposition,  transmission,  and  devolu- 
tion, be  considered  as  land,  and  the  same  shall  be  held 
for  and  go  to  the  same  persons  successively,  in  the  same 
manner  and  for  and  on  the  same  estates,  interests,  and 
trusts,  as  the  land  wherefrom  the  money  arises  would,  if 
not  disposed  of,  have  been  held  and  have  gone  under  the 
settlement. 

The  settlement,  at  the  time  when  the  capital  money  arises,  will  What  is  the 
not  include  the  will  of  the  tenant  for  life  appointing  the  estates  under  Mttlement  ? 
a  special  power :  BeddingUm  v.  Battmanny  1903,  A.  C.  13. 

By  virtue  of  this  subs,  the  Crown  will  take  the  proceeds  of  sale  Bona  vacantia, 
of  land  which,  if  unsold,  would  have  escheated :   Be  Bond^  1901,  1 
Ch.  15. 

This  subs,  is  a  statutory  direction  that  capital  money  arising  under  Whether 
the  Act  shall  devolve  as  land,  but  there  are  no  express  words  operating  capital  money 
to  create  the  ordinary  equitable  conversion  into  land  by  directing  the  **  ***^*i!j'^ 
money  to  be  laid  out  in  the  purchase  of  land  to  be  settled.    The  land 
having  been  sold,  the  proceeds  necessarily,  by  operation  of  the  general 
principle  of  equity,  become  liable  to  be  re-invested  in  land  of  the  same 
kind  to  be  settled  in  like  manner  as  the  land  sold,  and  this  subs,  is 
merely  supplementary  to  that  general  principle.    If,  for  instance,  tho 
land  sold  were  leasehold,  the  proceeds  continue  liable  to  vest  in  the 
first  tenant  in  tail  who  attains  twenty-one,  unless  and  until  invested  in 
the  purchase  of  fee  simple  land,  by  which  the  line  of  devolution  would 
be  changed.    This  view  is  in  accordance  with  the  case  of  Be  Duke  of 
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SS.  22,  23. 
Investment 

OR  OTHER 

Application 

OF  Capital 

Trust  Money. 

Proceeds  of 
heirlooms. 


InTestmeDt 
in  land  in 
England. 


Marlborough,  32  Ch.  D.  11, 13,  in  which  It  was  held  that  the  proceeds 
of  the  sale  of  heirlooms,  notwithstandlDg  s.  37  (2),  retained  their 
original  quality,  and  were  personal  estate  until  invested  in  land.  The 
point  is  of  importance  in  framing  settlements  of  money  to  be  invested 
in  land.  If  a  direction  that  the  money  shall  "  be  held  and  applied  as 
capital  money  arising  under  the  S.  L.  A.  from  the  settled  land," 
does  not  operate  as  an  equitable  conversion  into  land,  then  it  merely 
makes  the  money  devolve  as  land  as  nearly  as  the  law  permits, 
and  the  money  will  vest  absolutely  ia  the  first  tenant  in  tail  unless  a 
clause  is  added  expressly  directing  an  investment  in  the  purchase  of 
land.  By  statute  only,  but  not  by  trust  or  contract,  money  may  be 
made  to  devolve  as  land  though  not  equitably  converted:  compare 
Jitch  V.  Whitfidd,  2  Eq.  583.  If  there  is  an  equitable  conversion  the 
money  is  in  equity  entailed  land,  and  the  absolute  interest  can  only 
be  acquired  by  a  bar  of  the  entail :  compare  Hyelt  v.  MekiUf  25  Ch. 
P.  735 ;  A.  G.  v.  Marq.  of  Aileibury,  12  App.  Ca.  672. 

(6.)  The  income  of  those  securities  shall  be  paid  or 
applied  as  the  income  of  that  land,  if  not  disposed  of, 
would  have  been  payable  or  applicable  under  the  settle- 
ment. 

(7.)  Those  securities  may  be  converted  into  money, 
which  shall  be  capital  money  arising  under  this  Act» 

It  is  conceived  that  the  conversion  like  an  investment  or  other 
application  is  to  be  made  according  to  the  direction  of  the  tenant  for 
life,  or  otherwise  as  in  subs.  2,  iup. ;  compare  i?«  Lord  Stafford's 
Settlement  &  Will,  190*,  2  Ch.  72,  where  subs.  7  of  this  s.  does 
not  seem  to  have  been  referred  to. 

The  capital  money  to  be  invested  or  applied  under  this  s.  is  the 
residue  (if  any)  after  payment  of  claims  properly  payable  thereout 
under  s.  21. 

The  consent  of  the  assignee  of  the  tenant  for  life  is  necessary  to  the 
investment  or  application  :  see  s.  50  (3). 

As  to  capital  money  arising  from  sale  of  a  lease  or  other  estate  or 
interest  less  than  the  fee  simple,  or  of  a  reversion,  see  s.  34. 

See,  for  form  of  summons  for  payment  into  Court  under  this  8., 
Forms  IX.-XL,  Chap.  VIIL,  in/,;  and  for  forms  of  orders,  Seton, 
6th  ed.,  1830, 1837. 

23.  Capital  money  arising  under  this  Act  from  settled 
land  in  England  shall  not  be  applied  in  the  purchase  of 
land  out  of  England,  unless  the  settlement  expressly 
authorizes  the  same. 

England  includes  Wales  and  Berwick-on-Twecd  in  Acts  of  Parlia- 
ment (20  Geo.  2,  c.  42,  s.  3),  but  not  in  deeds  or  other  documents. 
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24. — (1.)  Land  acquired  by  purchase  or  in  excliange,       s.  24. 
or  on  partition,  shall  be  made  subject  to  the  settlement  invesihent 
in  manner  directed  in  this  section.  .^*  other 

Application 

As  to  land  bought  with  proceeds  of  sale  of  heirlooms,  see  Be  Duke  n'^nar  M^^y 

of  Marlborough  and  Queen  Anne's  Bounty^  1897, 1  Ch.  712,  where  it         

was  held  that  such  land  did  not  become  subject  to  family  charges  on  Settlement 

the  settled  lands,  ^^^^?^   ^ 

parcbased, 

(2.)  Freehold  land  shall  be  conveyed  to  the  uses,  on  **|^J|Jnge,  &c. 
the  trusts,  and  subject  to  the  powers  and  provisions  which, 
under  the  settlementy  or  by  reason  of  the  exercise  of 
any  power  of  charging  therein  contained,  are  subsisting 
with  respect  to  the  settled  land,  or  as  near  thereto  as 
circumstances  permit,  but  not  so  as  to  increase  or  multiply 
charges  or  powers  of  charging. 

See,  on  this  subs.,  Be  Lord  Stamford's  S.  E,,  43  Ch.  D.  84,  93.        Estates  not 
Where  the  money  arises  from  an  estate  inalienably  entailed  (see  s.  capfthl^  ^^ 
58  (1)  (i.)  ),  or  from  an  estate  where  the  tenant  in  tail  in  remainder  gettlemen^ 
has  barred  his  estate  tail  aod  converted  it  into  a  base  fee,  there  seems 
no  doubt  that  this  subs,  gives  a  statutory  authority  to  create  the 
corresponding  inalienable  estate  tail  or  base  fee  in  land  purchased  with 
the  proceeds  of  sale ;  and  see  Be  Bolton  Estates  Act^  W.  N.,  1885,  90. 
The  same  point  arises  under  the  Lands  Clauses  Consolidation  Act, 
1845,  s.  69. 

As  to  duplication  of  charge?,  see  ffindlev,  Taylor,  5  De  G.  M.  &  G. 
577 ;  Trew  v.  Perpetual  Trustee  Co.,  1895,  A.  C.  264. 

(3.)  Copyhold,  customary,  or  leasehold  land  shall  be 
conveyed  to  and  vested  in  the  trustees  of  the  settlement 
on  trusts  and  subject  to  powers  and  provisions  corre- 
sponding, as  nearly  as  the  law  and  circumstances  permit, 
with  the  uses,  trusts,  powers,  and  provisions  to  on  and 
subject  to  which  freehold  land  is  to  be  conveyed  as  afore- 
said ;  so  nevertheless  that  the  beneficial  interest  in  land 
held  by  lease  for  years  shall  not  vest  absolutely  in  a 
person  who  is  by  the  settlement  made  by  purchase 
tenant  in  tail,  or  in  tail  male,  or  in  tail  female,  and  who 
dies  under  the  age  of  twenty-one  years,  but  shall,  on  the 
death  of  that  person  under  that  age,  go  as  freehold  land 
conveyed  as  aforesaid  would  go. 

The  last  words  of  this  subs,  are  the  usual  words  in  the  common 
form,  bat  were  not  contained  in  the  corresponding  clause  in  Lord 
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8. 34.        Cranworth*8  Act  (23  &  24  Vict  c.  145,  b.  4).    Their  absence  made 

that  clause  objectionable,  the  Testiag  being  merely  negatived,  so  that 

OR^OTun^  on  the  death  under  age  of  the  first  tenant  in  tail,  he  was  nmply 

AppLiGATiOH  excluded,  and  the  leaseholds  reverted  to  the  settlor :  Ootling  ▼.  Qoding^ 

OF  Capital    1  De  G.  J.  &  S.  16 ;  Chri^ie  t.  Qoding,  L.  R.,  1  H.  L.  279 ;  1  Jarm. 

Tbuct  Monet,  ^-^i^^^  ^^^  ^^  237,  n.  (6).    The  last  woids  of  this  subs,  carry  the 

leaseholds  with  the  freeholds  to  the  next  issue  in  tail  or  the  next 

tenant  io  tail  by  purchase  if  he  attains  twenty-one,  and  if  not, 

through  all  tenants  in  tail  by  purchase  till  one  does  attain  that  age. 

Fines.  Fiots  and  fees  payable  on  the  admissiou  of  new  trustees  to  settled 

copyholds  must  be  borne  by  the  tenant  for  life  and  the  remaindermen 

in  proportion  to  the  value  of  their  respective  interests  :  Re  Bullock** 

S.  £.,  91  L.  T.  651 ;  Seton,  6th  ed.,  1775. 

(4.)  Land  acquired  as  aforesaid  may  be  made  a  sab- 
stitated  security  for  any  charge  in  respect  of  money 
actually  raised,  and  remaining  unpaid,  from  which  the 
settled  land,  or  any  part  thereof,  or  any  undivided  share 
therein,  has  theretofore  been  released  on  the  occasion 
and  in  order  to  the  completion  of  a  sale,  exchange,  or 
partition. 

See  note  to  s.  5. 

(5.)  Where  a  charge  does  not  affect  the  whole  of  the 
settled  land,  then  the  land  acquired  shall  not  be  subjected 
thereto,  unless  the  land  is  acquired  either  by  purchase 
with  money  arising  from  sale  of  land  which  was  before  the 
sale  subject  to  the  charge,  or  by  an  exchange  or  partition 
of  land  which,  or  an  undivided  share  wherein,  was  before 
the  exchange  or  partition  subject  to  the  charga 

See  Be  Lord  Stam/ord'a  S.  E^  43  Ch.  D.  84,  93 ;  Be  Duke  of 
Marlborough  and  Queen  Annexe  Bounty^  1897, 1  Cb.  712 ;  and  S.  L.  A., 
1800,  s.  11. 

(6.)  On  land  being  so  acquired,  any  person  who,  by  the 
direction  of  the  tenant  for  life,  so  conveys  the  land  as  to 
subject  it  to  any  charge,  is  not  concerned  to  inquire 
whether  or  not  it  is  proper  that  the  land  should  be 
subjected  to  the  charge. 

(7.)  The  provisions  of  this  section  referring  to  land 
extend  and  apply,  as  far  as  may  be,  to  mines  and  minerals, 
and  to  easements,  rights,  and  privileges  over  and  in 
relation  to  land. 
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VII. — ^Improvements.  impbove- 

MBNT8. 

Improvements  with  Capital  Trust  Money.  .  ^ 

25* — Improvements  authorized  by  this  Act  are  the  Jr^^wy. 
making  or  execution  on,  or  in  connexion  with,  and  for  Description  of 
the  benefit  of  settled  land,  of  any  of  the  following  works,  ^^g^^^Yz^*  t*' 
or  of  any  works  for  any  of  the  following  purposes,  and  Act. 
any  operation  incident  to  or  necessary  or  proper  in  the 
execution  of  any  of  those  works,  or  necessary  or  proper 
for  carrying  into  efiTect  any  of  those  purposes,  or  for 
securing  the  full  benefit  of  any  of  those  works  or  purposes 
(namely) : 

This  s.  as  extended  by  ss.  13  &  18  of  the  S.  L.  A.  1890,  ands.  74 
of  the  Housing  of  the  Working  Glasses  Act,  1890,  forms  an  exhaus- 
tive and  complete  code ;  see  Be  Blagraw^s  8.  E,,  1903,  1  Cb.  560, 
564.  The  Court  has  no  jurisdiction  to  authorize  capital  money  to  be 
applied  in  improvements  not  specified  in  this  code,  except  by  way  of 
actual  salvage,  see  Re  De  Teissier's  8.  E.,  1893,  1  Gh.  153, 165 ;  Be 
Montagu,  1897,  1  Gh.  685  ;  2  Ch.  8 ;  ^a  Eawker,  41  Sol.  J.  333 ;  Be 
Willisj  1902, 1  Ch.  16 ;  Be  Legh's  8.  E.,  1902, 2  Gh.  274.  8.  21  (vii.) 
of  this  Act  does  not  have  the  effect  of  incorporating  the  decisions  on 
the  Lands  Clauses  Act,  1845,  and  the  S.  £.  A.,  as  to  the  application 
of  money  liable  to  be  invested  in  the  purchase  of  land  in  erecting  or 
adding  to  buildings,  see  Be  Lord  Gerard's  8.  E.,  1893,  3  Cb.  252. 

(i.)  Drainage  including  the  straightening,  widening, 
or  deepening  of  drains,  streams,  and  water- 
courses : 

(ii.)  Irrigation ;  warping : 

(iii.)  Drains,  pipes,  and  machinery  for  supply  and  dis- 
tribution of  sewage  as  manure : 

(iy.)  Embanking  or  weiring  from  a  river  or  lake,  or 
from  the  sea,  or  a  tidal  water : 

(v.)  Groynes ;  sea  walls ;  defences  against  water : 

(yi.)  Inclosing;  straightening  of  fences;  re-division 
of  fields : 

(yiL)  Beclamation ;  dry  warping : 

(viii.)  Farm  roads ;  private  roads ;  roads  or  streets  in 
villages  or  towns : 

(ix.)  Cleariug;  trenching;  planting: 
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8. 25.  (x.)  Cottages  for  labourers,  farm-servants,  and  artisans. 

Improve-  employed  on  the  settled  land  or  not : 

vsim. 
•       "  Cottages /or/*  &c. :  compare  London  County  Council  ▼.  2>avM,42 

Improvement  Sol.  J.  115. 

T^iJ^^  By  the  Housing  of  the  Working  Classes  Act  (53  &  64  Vict.  c.  70), 
nw  IV  ^^'  ^'  ^^'^^  ^^*^»  *^'®  *•  *®  extended  to  dwellings  for  the  working  classes, 
foT wwSig  .«««  ^»P-  ^^'  «V- ;  alw  S.  L.  A.  1890,  s.  18 ;  and  Be  Calverley'a 
classes.  S.  i?.,  1904, 1  Ch.  160. 

(xi.)  Farmhouses,  offices,  and  out-buildings,  and  other 
buildings  for  farm  purposes : 

Cott«K«s  <^n<i  ^  ^^  ^^^  improvements  authorized  by  this  and  the  preceding  sube., 
farm  bnildisgs.  gee  Be  Lord  Oerard'a  8.  K  1893,  3  Ch.  252 ;  and  Be  De  TeisHer'8 
Silos.  S,  E,,  1893, 1  Ch.  153.    As  regards  silos  erected  by  a  tenant  for  life 

on  land  in  his  own  occupation,  see  Be  Broadwater,  54  L.  J.  Ch.  1104 ; 
33  W.  R.  738— decided  in  1885— when  they  were  experiments.  They 
are,  however,  an  improvement  in  which  capital  money  under  this  Act 
is  authorized  to  be  laid  out  by  the  Agricultural  Holdings  Act,  1883, 
see  the  reference  to  it  at  the  end  of  this  s. 

(xii.)  Saw-mills,  scutch-mills,  and  other  mills,  water 
wheels,  engine-houses,  and  kilns,  which  will 
increase  the  value  of  the  settled  land  for  agri- 
cultural purposes  or  as  woodland  or  otherwise : 

(xiii.)  Reservoirs,  tanks,  conduits,  watercourses,  pipes, 
wells,  ponds,  shafts,  dams,  weirs,  sluices,  and 
other  works  and  machinery  for  supply  and 
distribution  of  water  for  agricultural,  manu- 
facturing, or  other  purposes,  or  for  domestic 
or  other  consumption : 

See  also  Limited  Owners  Reservoirs  &c.  Act,  1877 ;  Be  GatkelVs 
S.  £.,  1894, 1  Ch.  485,  488;  Be  Orwell  Fark  Estate,  W.  N.,  1894, 
135. 

(xiv.)  Tramways;  railways;  canals;  docks: 
(xv.)  Jetties,  piers,  and  landing  places  on  rivers,  lakes, 
the  sea,  or  tidal  waters,  for  facilitating  trans- 
port of  persons  and  of  agricultural  stock  and 
produce,  and  of  manure  and  other  things 
required  for  agricultural  purposes,  and  of 
minerals,  and  of  things  required  for  mining 
purposes : 
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(ivi.)  Markets  and  market-places :  S.  25. 

(xvii.)  Streets,  roads,  paths,  squares,  gardens,  or  other     improve. 
open  spaces  for  the  use,  gratuitously  or  on      i«»t8. 
payment,  of  the  public  or  of   individuals,  or  improvemmu 
for  dedication  to  the  public,  the  same  being  ^^^^^^ 
necessary  or  proper  in  connexion  mth  the 
conyersion  of  land  into  building  land  : 

(xviii.)  Sewers,  drains,  watercourses,  pipe-making,  fenc- 
ing, paving,  brick-making,  tile-making,  and 
other  works  necessary  or  proper  in  connexion 
with  any  of  the  objects  aforesaid : 

\  The  cost  of  laying  out  arable  land  as  a  cricket  ground  was  allowed  Cricket 
under  subs.  xvii.»  but  not  that  of  a  pavilion  in  connexion  therewith  gi'ouDd. 
under  subs,  xviii. :  Be  Orwell  Park  Estate^  48  Sol.  J.  193. 

(xix.)  Trial  pits  for  mines,  and  other  preliminary  works 
necessary  or  proper  in  connexion  with  develop- 
ment  of  mines : 

(xx.)  Beconstruction,  enlargement,  or  improvement  of 
any  of  those  works. 

The  Court  will  take  a  business-like  view  of  this  s.,  and  determine  in 
each  case  whether  the  work  is  in  the  nature  of  a  permanent  improve- 
ment  or  a  mere  repair  :  Re  Tucker's  8.  £.,  1895, 2  Gh.  468. 

See,  as  to  subs,  xx.,  Be  Mundy's  S.  E.,  1891, 1  Gh.  399 ;  ^e  CoZ- 
verley's  8.  E.,  1904, 1  Gh.  150 ;  and  compare,  for  extent  of  subs,  xx., 
the  Universities  and  College  Estates  Act,  1898,  sched.  3,  xxiii. 

For  further  improvements  authorized,  see  S.  L.  A.,  1890,  s.,  13,  tn/*.,  Manaion. 
which  include  the  rebuilding  of  a  mansion-house. 

S.  9  of  the  Improvement  of  Land  Act,  1864,  is  in  many  respects  less  improyement 
extensive  than  this  s.,  but  includes  in  subs.  10  "  bridges  •  •  .  which  of  Land  Act. 
will  increase  the  value  of  any  lands  for  agricultural  purposes,"  which 
are  not  mentioned  in  this  s.  Otherwise  it  seems  to  be  in  no  respect 
more  extensive  than  this  s.  (see  Be  Newton's  8.  E,^  W.  N.,  1890,  24), 
and  by  s.  30,  inf,^  it  is  extended  so  as  to  comprise  the  improvements 
authorized  by  this  Act.  But  by  the  Limited  Owners'  Residences  Acts, 
1870  &  1871,  the  Improvement  of  Land  Act,  1864,  is  extended  to 
cover  improvements  which  are  not  within  the  S.  L.  A.'s,  viz.  erecting 
a  mansion-house ;  improving  and  adding  to  a  mansion-house  already 
erected,  or  a  house  capable  of  being  converted  into  a  mansion-house. 

As  to  the  adoption  by  the  Court  for  purposes  of  this  Act,  of  the 
sanction  given  by  the  Commissioners,  under  words  in  the  Act  of  1864 
identical  with  those  of  this  Act,  to  certain  improvements,  see  Be 
Vemey's  S»  E.,  1898, 1  Gh.  608. 
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S.  25. 
Improvb- 

MBNTS. 

Improvements 
mth  Capital 
Tnut  Money, 

Canes  on 
improTements. 


*  t 
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Ab  to  the  effect  of  a  power  or  trust  to  make  improvemeDts  out  of 
income,  see  n.  to  8.  21  (iii*))  stip.^  and  cases  there  cited. 

As  to  experiments,  which  may,  or  may  not,  be  improTcments,  see 
^e  Broadwater  Estate,  33  W.  R.  738 ;  54  L.  J.  Oh.  1104. 

As  to  what  improvements  are,  or  are  not,  authorized  under  this  s. 
and  S.  L.  A.,  1890,  s.  13,  tV.>  see  (a)  Re  Houghton  [but  qy.  if  this 
decision  was  not  under  the  general  jurisdiction,  as  to  which  see  Re  De 
Teissier's  8.  K,  1893, 1  Ch.  153,  and  (gr),  tn/].  30  Ch.  D.  102 ;  (h)  Re 
Bethlehem  <fc  Bridewtll  Hospitals,  ib,  541 ;  (c)  Re  Duke  of  Marlborough's 
Settlement,  8  T.  L.  R.  201 ;  (d)  Re  Newton's  S.  K,  W.  N.,  1889,  201 ; 
ib.  1890,  24 ;  (c)  Re  Mundy's  S.  E.,  1891. 1  Ch.  399 ;  (/)  -Be  MOlards 
S.  E.,  1893,  3  Ch.  119 ;  (jg)  Re  Lord  OerarcTs  S.  E.,  *&.  252 ;  (h)  Re 
Walker's  S.  E.,  1894, 1  Ch.  189  ;  (t)  Re  QaskeWs  8.  E,,  ib.  486 ;  (j) 
Re  Orwell  Fark  Estate,  W.  N.  1894,  135 ;  (A:)  Re  Lytton's  WHl,  38 
Cb.  D.  20 ;  (0  Re  Tucker's  8.  E.,  1895,  2  Ch.  468 ;  (m)  Re  Verney's 
8.  E.,  1898,  1  Ch.  508;  (n)  Re  Thomas,  1900,  1  Cb.  319;  (o)  Re 
Wright's  8.  E.,  83  L.  T.  169;  (p)  Stanford  v.  Roberts,  1901, 1  Ch. 
440 ;  (q)  Re  Earl  of  LvAume's  8.  E.,  W.  N.,  1901,  91 ;  (r)  ReFrtake's 
Settlement,  1902,  1  Ch.  97 ;  (a)  Re  Legh's  8.  E.,  1902,  2  Ch.  274 ; 
(0  Re  Clarke's  Settlement,  ib.  327 ;  («)  Re  Blagrave's  8.  E.,  1903 , 
1  Ch.  560  ;  (v)  Standing  v.  Gray,  1903,  1  Ir.  R.  49 ;  (to)  Re  Calverley's 
8.  E.,  1904, 1  Ch.  160 ;  («)  Re  Orwdl  Fark  Estate,  48  Sol.  J.  193 ; 
(y)  Re  Kensington  8.  E.,  21  T.  L.  R.,  351 ;  («)  -Be  Leveson^Gower's 
8.  E.,  63  W.  R.  624 ;  1906,  2  Ch.  96. 

The   following  improvements  appear  to  be  authorized  tmder  the 
above  cases. 

[Note. — The  Roman  numerals  refer  to  the  subss.  of  s.  25,  and  the 
letters  to  the  above  cited  cases.] 

(1.)  New  system  of  drainage  for  mansion:  (a);  (i.);  (iii.);  but 
see  (I). 

(2.)  Sea  walls,  to  improve  land  for  building  purposes:  (b) ;  (iv.);  (v). 

(3.)  Roads  for  prospective  building  estate :  (J) ;  (viii.). 

(4.)  Cottages :  (a) ;  (d) ;  (q) ;  (x.) ;  and  farm  buildings :  (q) ;  (zi.). 

(5.)  Building  Agent'd  house,  in  the  nature  of  a  farmhouse :  (a) ; 
(jg) ;  (x.)  ;  (xi.). 

(6.)  Re-roofing  farmhouse  :  (d) ;  farm  buildings ;  (m) ;  (xi.). 

(7.)  Water-supply  for  mansion,  and  for  building  estate ;  (a) ;  (♦) — 
at  p.  488--(y) ;  (A:) ;  (y) ;  and  for  farms  (l) ;  (xiii.). 

(8.)  Sewers  for  prospective  building  estate  :  (/);  (xviii.). 

(9.)  Cricket  ground  in  connexion  with  building  estate :  (x) ;  (xvii.). 

(10.)  Erection  of  engine  and  pumps  for  open  mines :  (e) ;  (xix.) ; 

(XX.). 

(11.)  Re-arrangement  of  main  entrance  to  house:  (f.);  S.  T.  A., 

1890,  B.  13  (ii.). 
(12.)  Re-roofing  of  house,  where  old  roof  was  worn  out :  (t) ;  S.  L. 

A.,  1890,  s.  13  (ii.). 
(13.)  Structural  drainage  works  and  sanitary  additions  to  houses : 

(») ;  W ;  (w') ;  »•  L.  A.,  1890,  s.  13  (ii.). 
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(14.)  New  block  floor  over  concrete  to  keep  dry  rot  out  of  basement :  8. 25* 

ip) ;  S.  L.  A.,  1890,  s.  13  (ii.).  Im;;;^b. 

(15.)  Substantial  re-bailding  of  mansion :  (h)  ;  (jt)  ;  S.  L.  A.,  1890,  nsj^rs 

8. 13  (iv.) ;  but  see  (o).  

(16.)  New  fences :  (m) ;  (z) ;  (vi.).  Improvements 

:        (17.)  Rebuilding  stebles  :  (a) ;  © ;  but  see  (g) ;  (q.)  T^XL. 
.'        The  following  improvements  appear  to  be  unauthorized. 
/        (1.)  Re-roofingy  not  being  a  permanent  improvement :  (c?.)  ;  (xi.). 
(2.)  Re-construction  of  stone  wall  fences  dividing  fields :  (c) ;  (vi.) ; 

(XX.). 

(3.)  Chapel:  (y). 

(4.)  Residential  house  for  land  agent :  (^) ;  S.  L.  A.,  1890,  s.  13 
^  (ii.). 

/        (5.)  Heating  apparatus  for  mansion:  (i);  S.  L.  A.,  1890,  s.  13 
Cx\.). 
(6.)  New  stables  for  mansion,  where  original  stables  were  in  fair 
repair :  (^) ;  and  see  (g) ;  S.  L.  A.,  1890,  s.  13  (iv.) ;  but  see 

(»);  (0. 

(7.)  Architectural  improvements  of  mansion :  (^) ;  S.  L.  A.,  1890, 
s.  13  (iv.) ;  and  see  note  to  8. 21  (vii.),  sup, 

(8.)  Sanitary  works  in  mans^ion :  (Z). 

(9.)  Electric  light  installation :  (f) ;  (u)  ;  not  following  (r) ;  S.  L.  A., 
1890,  8. 13  (ii.). 

(10.)  Engine  house  for  electric  light  apparatus  at  some  distance 
from  mansion  :  (u) ;  S.  L.  A.,  1890,  s.  13  (ii.). 

(11.)  New  glass-houses :  («)  ;  S.  L.  A.,  1890,  s.  13  (ii.) 

By  the  Agricultural  Holdings  (England)  Act,  1883,  s.  29,  it  is  4^  ^  47  yjct. 
enacted  as  follows : —  c  61. 

29.  .  .  '*  Capital  money  arising  under  the  S.  L.  A.,  1882,  may  be 
applied  in  payment  of  any  moneys  expended,  and  costs  incurred  by  a 
landlord  under  or  in  pwrsua/nce  of  this  Act  in  or  about  the  execution  of 
any  improvement  mentioned  in  the  first  or  second  parts  of  the  schedule 
hereto,  as  for  an  improvement  authorized  by  the  said  S.  L.  A. ;  and 
such  money  may  also  be  applied  in  discharge  of  any  charge  created 
on  a  holdiog  under  or  in  pursuance  of  this  Act  in  respect  of  any 
such  improvement  us  aforesaid,  as  in  discharge  of  an  incumbrance 
authorized  by  the  said  S.  L.  A.  to  be  discharged  out  of  such  capital 
money." 

'*  The  schedule  hereto  "  means  the  First  Schedule  to  the  Act,  and  was 
repealed  by  the  Agricultural  Holdings  Act,  1900,  which  enacted  as  63  &  64  Vict, 
follows : —  «•  50- 

1« — (2.)  Beferenoes  in  the  principal  Aot  to  the  First 
Sohedule  to  that  Act  shall  be  oonstmed  as  references  to  the 
First  Schedule  to  this  Act. 

3, — (3.)  Sections  twenty-nine,  thirty,  and  thirty-one  of 
the  principal  Act  shall  apply  to  any  money  paid  by  or 
due  from  a  landlord  to  a  tenant  as  compensation  for  any 
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S.  25.       improvement  oompriised  ia  the  First  Sobednle  to  this  Aot, 
.  whether  the  oompensatioa  be  claimed  under  this  Act  or 

MEsn.       tinder  custom  or  agreement  or  otherwise. 

Improvements      The  First  Schedule  to  the  Act  of  1900  is  as  follows : — 

with  Capital 

Trust  Money.  ^ 

Pabt  I. 

ImproTements  to  which  consent  of  landlord  is  required. 

(1.)  Erection,  alteration,  or  enlargement  of  buildings. 

(2.)  Formation  of  silos. 

(3.)  Laying  down  of  permanent  pasture. 

(4.)  Making  and  planting  of  osier  beds. 

(5.)  Making  of  water  meadows  or  works  of  irrigation. 

(6.)  Making  of  gardens. 

(7.)  Making  or  improving  of  roads  or  bridges. 

(8.)  Making  or  improving  of  watercourses,  ponds,  well?,  or  reservoirs, 

or  of  works  for  the  application  of  water  power  or  for  supply 

of  water  for  agricultural  or  domestic  purposes. 
(9.)  Making  or  removal  of  permanent  fences. 
(LO.)  Planting  of  hops. 
(11.)  Planting  of  orchards  or  fruit  bushes. 
(12.)  Protecting  young  fruit  trees. 
(13.)  Beclaiming  of  waste  land. 

(14.)  Warping  or  weiring  of  land.  < 

(16.)  Embankments  and  sluices  against  floods. 
C  <,  V.  (16.)  The  erection  of  wire  work  in  hop  gardens. 

KB. — This  part  %a  subject  as  to  market  gardens  to  the  provisions  of 

Fart  III 


vj' 


\ 


\ 


Pabt  II. 

Improvements  in  respest  of  which  notice  to  landlord  is  required. 
(17.)  Drainage. 

Part  IIL 
Improvements  in  respect  of  which  consent  of  or  notice  to  landlord  is 
not  required. 

(18.)  Chalking  of  land. 

(19.)  Clay-burning. 

(20.)  Claying  of  land  or  sp]:eading  blaes  upon  land. 

(21.)  Liming  of  land. 

(22.)  Marling  of  land. 

(23.)  Application  to  land  of  purchased  artificial  or  other  purchased 

manure. 
(24.)  Consumption  on  the  holding  by  cattle,  sheep,  pigF,  or  by 

horEes  other  than  those  regularly  employed  on  the  holding, 

of  com,  cake,  or  other  feeJing  stuflf  not  produced  on  the 

holding. 
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(25.)  Consumption  on  the  holding  by  cattle,  sheep,  or  pigs,  or  by  SS.  25, 26. 

horses  other  than  those  regularly  employed  on  the  holdiog,  

of  corn  proved  by  satisfactory  evideoce  to  have  been  pro-  hent. 


duced  and  consumed  on  the  holding. 


(26.)  Laying  down  temporary  pasture  with  clover,  grass,  Inceme,  ImprovemadB 
sainfoin,  or  other  seeds,  sown  more  than  two  years  prior  to   ^^^^^ 
the  determination  of  the  tenancy-  ' 

(27.)  In  the  case  of  a  holding  as  to  which  section  three  of  the  58  &  59  Vict. 
Market  Gardeners'  Compensation  Act,  1895,  applies —  c  27. 

(i.)  Planting  of  standard  or  other  fruit  trees  permanently  set  out ; 

(ii.)  Planting  of  fruit  bushes  permanently  set  out ; 

(iii.)  Planting  of  strawberry  plants ; 

(iv.)  Planting  of  asparagus,  rhubarb,  and  other  vegetable  crops 
which  continue  productive  for  two  or  more  years ; 

(v.)  Erection  or  enlargement  of  buildings  for  the  purpose  of  the 
trade  or  business  of  a  market  gardener. 


S.  31  (v.)  of  this  Act  (S.  L.  A.)  enables  a  tenant  for  life  to  make  Contracts, 
binding  contracts  in  regard  to  improvements  authorized  by  it. 

26. — (1.)  Where  the  tenflknt  for  life  is  desirous  that  Approval  by 
capital  money  arising  tinder  this  Act  shall  be  applied  in  riJU^rsT™" 
or  towards  payment  for  an  improvement  authorized  by  »cheme  for 
this  Act,  he  may  submit  for  approval  to  the  trustees  of  and  pTyment 
the  settlement,  or  to  the  Court,  as  the  case  may  require,  *^«r«on. 
a  scheme  for  the  execution  of  the  improvement,  showing 
the  proposed  expenditure  thereon. 

(2.)  Where  the  capital  money  to  be  expended  is  in  the 
hands  of  trustees,  then,  after  a  scheme  is  approved  by 
them,  the  trustees  may  apply  tbat  money  in  or  towards 
payment  for  the  whole  or  part  of  any  work  or  operation 
comprised  in  the  improvement,  on — 
(i.)  A  certificate  of  the  Land  Commissioners  certifying 
that  the  work  or  operation,  or  some  specified 
part  thereof,  has  been  properly  executed,  and 
what  amount  is  properly  payable  by  the  trustees 
in  respect  thereof,  which  certificate  shall  be  con- 
clusive in  favour  of  the  trustees  as  an  authority 
and  discharge  for  any  payment  made  by  them 
in  pursuance  thereof ;  or  on 
(ii.)  A  like  certificate  of  a  competent  engineer  or  able 
practical  surveyor  nominated  by  the  trustees 
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S.  26. 
Improv  e- 

HENT8. 

ImprovemenU 

with  Capital 

'Thiti  Money, 


ProspMtiTO 
order. 


Scheme. 


and  approved  by  the  CommissionerSy  or  by  the 

Court,  which  certificate  shall  be  conclusive  as 

aforesaid ;  or  on 
(iii.)  An  order  of  the  Court  directing  or  authorizing 

the  trustees  to  so  apply  a  specified  portion  of 

the  capital  money. 
(3.)  Where  the  capital  money  to  be  expended  is  in 
Court,  then,  after  a  scheme  is  approved  by  the  Court, 
the  Court  may,  if  it  thinks  fit,  on  a  report  or  certificate 
of  the  Commissioners,  or  of  a  competent  engineer  or  able 
practical  surveyor,  approved  by  the  Court,  or  on  such 
other  evidence  as  the  Court  thinks  sufficient,  make  such 
order  and  give  such  directions  as  it  thinks  fit  for  the 
application  of  that  money,  or  any  part  thereof,  in  or 
towards  payment  for  the  whole  or  part  of  any  work  or 
operation  comprised  in  the  improvement. 

The  Land  CommissionerB  are  now  the  Board  of  Agriculture  and 
Fisheries:  eee  Board  of  Agriculture  Act,  1889,  8.  2;  Board  of  Agri- 
culture and  Fisheries  Act,  1903. 

This  p.  gives  the  tenant  for  life  a  choice  of  three  modes  in  which 
he  may  obtain  a  sanction  to  expenditure,  so  as  to  enable  the  amount  to 
be  paid  out  of  capital,  and  so  as  to  free  the  trustees  from  responsibility 
if  the  payment  is  to  be  made  by  them.  A  certificate  of  (1)  the  Board, 
or  (2)  a  competent  engineer  or  able  practical  surveyor,  that  the  work 
has  been  properly  executed,  and  what  amount  is  payable,  or  (3)  an 
order  of  the  Court  authorizing  payment.  Under  any  of  these  three 
authorities  trustees  will  be  safe  in  paying  the  amount  mentioned  in 
the  certificate  or  order  to  the  tenant  for  life,  or  as  he  may  direct,  he 
being  the  person  who  procures  the  execution  of  the  work. 

Where  an  application  is  made  to  the  Court  for  an  order  under  subs. 
2  (iii.)  the  duties  of  the  Court  are  not  merely  ministerial.  It  must  be 
satisfied  by  evidence  that  the  scheme  is  a  proper  one :  Be  Keck*s 
Settlement,  1904,  2  Ch.  22. 

An  order  will  not  be  made  under  subp.  (2.)  (iii.)  unless  capital 
moneys  are  actually  in  hand :  Be  Millard's  8.  J^.,  1893,  3  Ch.  116  ; 
disapproving  the  order  in  Be  Houghton,  30  Ch.  D.  102 ;  see  also.  Be 
Marquis  of  BristoVs  S.  E,,  1893, 3  Ch.  161 :  but  where  improvements 
are  required,  and  there  is  no  money  in  band,  the  tenant  for  life  should 
submit  a  scheme  to  the  trustees ;  and  they  will  be  justified  in  repsying 
him  when  capital  money  comes  into  their  hands :  Be  Duke  of  Norfolk's 
Parliamentary  Estates,  1900, 1  Cb.  461.  He  is  less  likely  to  be  repaid, 
if  he  submits  no  scheme,  and  applies,  when  money  comes  in,  under 
S.  L.  A.,  1890,  8.  15 :  Be  Tucker's  S.  E,,  1895,  2  Ch.  468.  And 
though  the  Court  will  not  make  a  prospective  order  approving  a 
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scheme,  it  will  decide  the  legal  question  whether  the  proposed  improye-  SS.  26,  27,  28. 

ments  are  within  the  Act,  though  at  the  time  there  is  no  capital  money  

in  hand :  Re  Ccdverley's  S.  K,  1904, 1  Ch.  150.  ^tl^^ 

The  result  of  this  s.  seems  to  be  that  where  capital  money  is  in  the  

hands  of  trustees,  any  scheme  for  its  application  in  improvements  must  ImprotemanU 
be  approved  by  them ;   but  if  they  refuse  s.  44  appears  to  give  an   ji^YA  (^Ya/ 
appeal  to  the  Court.    If  the  money  is  in  Court,  then  by  subs.  3  the  °''^' 

scheme  must  be  approved  by  the  Court.    Formerly  it  bad  to  be  approved 
before  the  works  were  commenced :  Re  Hotchkin,  35  Ch.  D.  41 ;  Re 
Broadwater  Estate,  33  W.  R.  738:  but  see  now  S.  L.  A.,  1890,  s.  15, 
infrd,.    Extra  expenditure  incidental  to  the  scheme  was  allowed  in  Re  Extra  cost. 
Lytton,  38  Ch.  D.  20.    Whether  the  cost  of  improvements  on  lands  payment  after 
sold  can  be  pad  after  sale  seems  doubtful :  Re  Hotchkin,  35  Ch.  D.  sale. 
41 ;  compare  Re  Howard's  S,  K,  1892,  2  Ch.  233,  243. 

The  CoUrt  will  not  hear  coimsel  for  the  trustees  in  support  of  an 
application  by  the  tenant  for  life  whose  interest  is  opposed  to  that  of 
the  remainderman :  Re  Ebtchkint  uhi  sup,;  Re  Broadwater  Estate,  33 
W.  R.  738 ;  but  trustees  taking  different  sides  were  heard  and  allowed  Costs, 
separate  costs  in  Re  Marquis  of  Aikshury^s  S.  E.,  1892,  1  Ch.  606, 
548.  As  to  costs  of  scheme,  see  Re  Lord  Stamford^ s  S,  E.,  43  Ch.  D. 
84,  97.  Where  there  are  no  trustees  and  the  tenant  in  tail,  who  is 
before  the  Court,  does  not  require  them  to  be  appointed,  the  Court  will 
act  under  this  s.  without  them,  and,  in  acting,  will  pay  regard  to  the 
wishes  of  the  tenant  for  life :  Clarke  v.  Thornton,  35  Ch.  D.  316. 

The  trustees  have  power  to  prepare  and  approve  schemes  during  a  infant, 
minority:  Re  Qreys  Court  Estate,  45  Sol.  J.  344;  W.  N.,  1901,  60; 
and  see  s.  60,  inf. 

This  s.  is  not  retrospective:  Re  KnatchbulVs  8.  E.,  27  Ch.  D.  349;  Not  retrospeo- 
29  i&.  588.  tire. 

For  forms  of  summonses  under  this  s.,  see  Forms  XXI.,  XIIL,  XV., 
and  XYI.,  Chap.  YIIL,  inf.,  and  for  the  nomination  of  an  engineer  or 
surveyor,  see  Form  XIY.;  and  of  Orders,  Seton  (6th  ed.),  1845, 1846. 

27-  The  tenant  for  life  may  join  or  concur  with  any  Concurrence  in 
other  person  interested  in  executing  any  improvement  *™P'*^^*™*''*'' 
authorized  by  this  Act,  or  in  contributing  to  the  cost 
thereof. 

See  Re  OrweU  Park  Estate,  W.  N.,  1894, 135. 

28* — (1.)  The  tenant  for  life,  and  each  of  his  succes-  obligation  on 
sors  in  title  having,  under  the  settlement,  a  limited  JJ?"Y"^' 
estate  or  interest  only  in  the  settled  land,  shall,  during  snccessors  to 
such  period,  if  any,  as  the  Land  Commissioners  by  certi-  H^Jnre*  &*c^ 
ficate  in  any  case  prescribe,  maintain  and  repair,  at  his 
own  expense,  every  improvement  executed  under  the 
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s.  28.       foregoing  proyisions  of  this  Act,  and  where  a  building 

Improve-    ^^  ^oxk  in  its  nature  insurable  against  damage  by  fire 

HERTB.      is  comprised  in  the  improvement,  shall  insure  and  keep 

jmprovemerUM  iusured  the  same,  at  his  own  expense,  in  such  amount,  if 

tnth  Capital  j^jjy    33  ^jj^  Commissiouers  by  certificate  in  any  case 

Trust  Money.        ^*    ..  ^  ^ 

prescribe. 

(2.)  The  tenant  for  life,  or  any  of  his  successors  as 
aforesaid,  shall  not  cut  down  or  knowingly  permit  to  be 
cut  down,  except  in  proper  thinning,  any  trees  planted 
as  an  improvement  under  the  foregoing  provisions  of 
this  Act 

"  TreeB  " :  the  restriction  is  not  limited  to  '^  timber  trees.'* 

(3.)  The  tenant  for  life,  and  each  of  his  successors  as 
aforesaid,  shall  from  time  to  time,  if  required  by  the 
Commissioners,  on  or  without  the  suggestion  of  any  per- 
son having,  under  the  settlement,  any  estate  or  interest 
in  the  settled  land  in  possession,  remainder,  or  otherwise, 
report  to  the  Commissioners  the  state  of  every  improve- 
ment executed  under  this  Act,  and  the  fact  and  particulars 
of  fire  insurance,  if  any. 

(4.)  The  Commissioners  may  vary  any  certificate  made 
by  them  under  this  section,  in  such  manner  or  to  such 
extent  as  circumstances  appear  to  them  to  require,  but 
not  so  as  to  increase  the  liabilities  of  the  tenant  for  life, 
or  any  of  his  successors  as  aforesaid. 

(5.)  If  the  tenant  for  life,  or  any  of  his  successors  as 
aforesaid,  fails  in  any  respect  to  comply  with  the  requisi- 
tions of  this  section,  or  does  any  act  in  contravention 
thereof,  any  person  having,  under  the  settlement,  any 
estate  or  interest  in  the  settled  land  in  possession,  re- 
mainder, or  reversion,  shall  have  a  right  of  action,  in 
respect  of  that  default  or  act,  against  the  tenant  for  life ; 
and  the  estate  of  the  tenant  for  life,  after  his  death,  shall 
be  liable  to  make  good  to  the  persons  entitled  under 
the  settlement  any  damages  occasioned  by  that  default 
or  act. 

See  S.  L.  A.,  1887,  e.  2. 
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SS.  29,  30, 

Execution  and  Bepair  of  Improvementa.  

Impbove- 

29.  The  tenant  for  life,  and  each  of  his  successors  in       ments. 
title  haying,  under  the  settlement,  a  limited  estate  or  sxectaumand 
interest  only  in  the  settled  land,  and  all  persons  em-     ^^nx^fof 
ployed  by  or  under  contract  with  the  tenant  for  life,  or  protection  u 
any  such  successor,  may  from  time  to  time  enter  on  the  regards  waete 
settled  land,  and,  without  impeachment  of  waste  by  any  Ind  re|Mur*of 
remainderman  or  reversioner,  thereon  execute  any  im-  improvements, 
provement  authorized  by  this  Act,  or  inspect,  maintain, 

and  repair  the  same,  and,  for  the  purposes  thereof,  on  the 
settled  land,  do,  make,  and  use  all  acts,  works,  and  con- 
yeniences  proper  for  the  execution,  maintenance,  repair, 
and  use  thereof,  and  get  and  work  freestone,  limestone, 
clay,  sand,  and  other  substances,  and  make  tramways  and 
other  ways,  and  burn  and  make  bricks,  tiles,  and  other 
things,  and  cut  down  and  use  timber  and  other  trees  not 
planted  or  left  standing  for  shelter  or  ornament. 

Compare  the  Improvement  of  Land  Act,  1864,  ss.  32-34 ;  and  the 
Agricultural  Holdings  (England)  Act,  1883,  ss.  41,  42. 

But  for  this  s.,  an  equitable  tenant  for  life  (see  Taylor  v.  Taylorj 
20  Eq.  297 ;  Be  Wythes,  1893, 2  Ch.  369 ;  Be  Bagot,  1894, 1  Ch.  177 ; 
Be  Neweriy  1894,  2  Ch.  297)  would  not  be  free  to  enter  and  execute 
improvements.  Also,  the  improvements  might  1>e  such  as,  apart  from 
the  s.,  a  tenant  for  life  im^ieachable  for  waste  could  not  execute. 

As  to  the  words  "  planted  or  left  standin^:  for  shelter  or  ornament," 
see  Weld-Blunddl  v.  Wolseley,  1903,  2  Ch.  664. 

Improvement  of  Land  Act,  1864.  improtemsnt, 

A^    mi  A-  /»    •  .       ■.    .       of  Land  .Act, 

30.  The  enumeration  of  improvements  contained  in       1864 
section  nine  of  the  Improvement  of  Land  Act,  1864,  is  Extension  of 
hereby  extended  so  as  to  comprise,  subject  and  accord-  c.  114  s.  9? 
ing  to  the  provisions  of  that  Act,  but  only  as  regards 
applications  made  to  the  Land  Commissioners  after  the 
commencement  of  this  Act,  all  improvements  authorized 

by  this  Act. 

See  n.  to  s.  25,  sup.,  '^  Improvement  of  Land  Act." 
Where  improvements  authorized  by  the  Improvement  of  Land  Acf, 
1864,  are  not  within  the  S.  L.  A.,  capital  money  is  not  applicable 
thereto  under  the  S.  L.  A. :  Be  Vemey'$  S,  E,,  1898, 1  Ch.  508,  511, 

2q 
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8.31. 

Ck)KTBACM.  VIIL — Contracts. 


urttm.      31.-(1.)  A  tenant  for  life- 

to  enur  into        (i.)  May  Contract  to  make  any  sale,  exchange,  partition, 

contracts.  x  i.  j 

mortgage,  or  charge ;  and 

In  this  8.  eDfianchisement  is  not  mentioned.  It  is  included  in  the 
term  sale  hj  force  of  8.  3  (ii.),  which  aathorizes  the  tenant  for  life 
"to  selly  &c.,  so  as  to  effect  an  enfranchise  men  t.*'  See  also  subs, 
(vi.),  in/. 

Fur  regulations  respecting  sales,  &c.,  see  s.  4. 

(ii.)  May  yary  or  rescind,  with  or  without  consideration, 
the  contract,  in  the  like  cases  and  manner  in 
which,  if  he  were  absolute  owner  of  the  settled 
land,  he  might  lawfully  vary  or  rescind  the 
same,  but  so  that  the  contract  as  varied  be  in 
conformity  with  this  Act;  and  any  such  con- 
sideration, if  paid  in  money,  shall  be  capital 
money  arising  under  this  Act ;  and 

(iii.)  May  contract  to  make  any  lease ;  and  in  making 
the  lease  may  vary  the  terms,  with  or  without 
consideration,  but  so  that  the  lease  be  in  con- 
formity with  this  Act ;  and 

See  also  8. 12,  sup. 

The  consideration  paid  under  this  subs,  for  varying  the  terms  of 
a  lease  would  be  income  :  see  Earl  Cowley  y.  WdltsUyy  L.  R.  1  Eq. 
660. 

(iy.)  May  accept  a  surrender  of  a  contract  for  a  lease, 
in  like  manner  and  on  the  like  terms  in  and  on 
which  he  might  accept  a  surrender  of  a  lease ; 
and  thereupon  may  make  a  new  or  other  con- 
tract, or  new  or  other  contracts,  for  or  relatiye 
to  a  lease  or  leases,  in  like  manner  and  on  the 
like  terms  in  and  on  which  he  might  make  a 
new  or  other  lease,  or  new  or  other  leases,  where 
a  lease  had  been  granted ;  and 

As  to  the  terms  on  which  a  tenant  for  life  may  accept  a  surrender 
cf  a  lease,  see  s.  13. 
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(v.)  May  enter  into  a  contract  for  or  relating  to  the       s.di. 

execution  of  any  improvement  authorized  by    coKraTcra. 

this  Act,  and  may  vary  or  rescind  the  same ;        

and 
(vi.)  May,  in  any  other  case,  enter  into  a  contract  to 

do  any  act  for  carrying  into  effect  any  of  the 

purposes  of  this  Act,  and  may  vary  or  rescind 

the  same. 

IJDder  this  subs,  a  tenant  for  life  may  contract,  and,  where  com-  Contracta. 
petent  to  act,  he  is  the  proper  person  to  contract,  as  well  as  to  direct 
investments  of  capital  money.  By  s.  42  the  trustees  are  freed  from 
all  responsibility  la  adopting  any  contract  made  by  the  tenant  for 
life  on  a  purchase,  exchange,  partition,  or  lease.  As  to  investments, 
see  8.  22  (2),  sup.,  and  n.  thereto. 

As  to  notice  of  the  contract  under  s.  45,  see  Duke  of  Marlborough  Kotioe  to  S.  L. 
V.  Sartorisj  32  Ch.  D.  616 ;  Hughes  v.  Fanagan,  30  L.  R.  Ir.  111.         A.  triisUes. 

(2.)  Every  contract  shall  be  binding  on  and  shall 
enure  for  the  benefit  of  the  settled  land,  and  shall  be 
enforceable  against  and  by  every  successor  in  title  for 
the  time  being  of  the  tenant  for  life,  and  may  be  carried 
into  effect  by  any  such  successor;  but  so  that  it  may 
be  varied  or  rescinded  by  any  such  successor,  in  the  like 
case  and  manner,  if  any,  as  if  it  had  been  made  by 
himself. 

See  on  this  subs.  Be  Duke  of  Cleveland'e  8.  K,  1902, 2  Gh.  350,  353. 
8.  6.  of  S.  L.  A.,  1890,  extends  the  power  to  perform  contracts,  to  Contracts  prior 
contracts  having  priority  to  the  settlement.  to  settlemeot. 

(3.)  The  Court  may,  on  the  application  of  the  tenant 
for  life,  or  of  any  such  successor,  or  of  any  person  in- 
terested in  any  contract,  give  directions  respecting  the 
enforcing,  carrying  into  effect,  varying  or  rescinding 
thereof. 

As  to  the  jurisdiction  under  this  subs,  over  third  parties,  see  He  Jurisdiction. 
AiUshury's  S.  E.,  42  W.  R.  45. 

For  form  of  application  under  this  subs.,  see  Form  XYII.  Chap. 
VIII.,  inf.;  and  for  forms  of  Order,  see  Seton,  6th  ed.,  1817, 1837. 

(4.)  Any  preliminary  contract  under  this  Act  for  or 
xelatiog  to  a  lease  shaU  not  form  part  of  the  title  or 

2o2 
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ss.  31, 32.    eyidence  of  the  title  of  any  person  to  the  lease,  or  to 
Contracts,    the  benefit  thereof. 

Contracts  hj  The  contract  under  this  Act  of  a  tenant  in  tail  Las  the  same  effect 
tenant  in  tail,  as  that  of  a  tenant  for  life  (see  s.  58  (1)  (L)  )  and  binds  the  sacoessoFy 
notwithstanding  that  the  ordinary  contracts  of  a  tenant  in  tail  do  not 
60  bind.  The  ordinary  contract  if  binding  would  defeat'  the  successor's 
title  in  like  manner  as  the  contract  of  an  owner  in  fee  simple  (see 
Davis  ▼.  Har/ordf  22  Ch.  D.  128),  but  under  this  Act  the  contract 
enures  for  the  benefit  of  the  successor. 

This  8.  renders  an  intending  purchaser  or  lessee  or  other  person 
contracting  with  the  tenant  for  life  under  the  powers  given  by  the 
Act,  perfectly  safe  as  regards  performance  of  the  contract.  Every 
successor  of  the  contracting  tenant  for  life  will  be  bound  and  liable  to 
perform  the  contract  in  the  same  way  as  that  tenant  for  life  himself : 
but  a  contract  which  does  not  comply  with  the  requirements  of  the 
Act  is  of  course  no  more  binding  than  a  completed  transaction  which 
does  not :  see  s.  (55)  (3),  ii\f,,  and  HugJies  v.  Fanagan^  30  L.  R.  Ir.  Ill, 


MiscisL-  IX.— Miscellaneous  Provisions. 

PaoYisioirs.  32*  Where,  under  an  Act  incorporating  or  applying, 
— r  .  wholly  or  in  part,  the  Lands  Clauses  Consolidation  Acts, 
m?w^n''° ""  1845, 1860,  and  1869,  or  under  the  Settled  Estates  Act, 
Landi  cuuMs  1^'^'^'  ^^  Under  any  other  Act,  public,  local,  personal,  or 
and  other  Acu.  private,  money  is  at  the  commencement  of  this  Act  in 
8  &  9  Vict.      Court,  or  is  afterwards  paid  into  Court,  and  is  liable  to  be 

23  &'24  Vict.  1^^^  ^^*  ^^  *^®  purchase  of  land  to  be  made  subject  to 

c.  106.  a  settlement,  then,  in  addition  to  any  mode  of  dealing 

32  &  33  Vict,  therewith  authorized  by  the  Act  under  which  the  money 

40  &  41  Vict,  is  in  Court,  that  money  may  be  invested  or  applied  as 

c.  18.  capital  money  arising  under  this  Act,  on  the  like  terms, 

if  any,  respecting  costs  and  other  things,  as  nearly  as 

circumstances  admit,  and  (notwithstanding  anything  in 

this  Act)  according  to  the  same  procedure,  as  if  the 

modes  of  investment  or  application  authorized  by  this 

Act  were  authorized  by  the  Act  under  which  the  money 

is  in  Court. 

•* Liable" :  see  n.  to  next  s. 

Compare  Universities  and  College  Estates  Act,  1898,  s.  6. 
This  s.  enables  money  in  Court  under  the  Lands  Clauses  Acts  and 
other  similar  Acts  to  be  applied  in  like  manner  as  money  arising  from 
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a  sale  under  ibis  Act.     The  company  hj  whom  the  money  is  paid  in     SS.  32,  33. 
will  be  liable  to  pay  the  costs  of  the  application  and  of  the  disposal  of      miscel- 
the  money  in  like  manner  as  they  are  liable  to  pay  the  cost  of  rein-      lanbous 
vestment  in  land  or  of  any  other  disposal  of  the  money  authorized  by    Pao visions. 
the  Act  under  which  the  money  is  paid  in,  inclading  an  investment  (x,,*.  771^^,1:, 
in  debenture  stock  under  s.  21  of  this  Act :  Ee  Hanhury's  Tittsts,  31  cation  or 
W.  R.  784 ;  W.  N.  1883, 116 ;  and  are  also  liable  to  pay  the  costs  of  iDvestment  of 
a  petition  to  amend  a  scheme  for  expenditure  upon  improvements :  ™o<^®7  '^^ 
Be  Sandersy  38  Sol.  J.  478;  and  see  Seton,  6th  ed.,  1845,  Form  2;         '^ 
He  Bethlehem  A  Bridevoell  Hosp,^  30  Ch.  D.  541 ;  but  not  the  costs  of 
obtaining  an  order  appointing  trustees  for  the  purposes  of  the  S.  L.  A.'s : 
Ee  Water/ord  &  Limerick  By.  Co.,  1896, 1  Ir.  R.  507. 

Notwithstanding  this  s.  Kay,  J.,  would  not  dispense  with  the  ex*  Examination 
amination  of  a  married  woman  on  an  application  under  s.  60  of  the  ®^  married 
S.  E.  A. :  Be  Arahina  Trusts,  52  L.  T.  728 ;  W.  N.,  1885,  90 ;  but  ^^™*°- 
tee  Be  Ward*s  S.  E,,  W.  N.,  1895,  41.    But  no  examination  is  neces- 
sary where  she  comes  within  the  M.  W.  P.  A. :  Biddell  v.  Errington, 
26  Ch.  D.  220 ;  Be  Harris,  28  ib,  171 ;  Be  Baits  S,  E,,  1897, 2  Ch.  65. 

In  the  cases  of  Be  ByrorCs  Charity,  23  Ch.  D.  171  (followed  in  Be  Proceeds  of 
Bethlehem  A  Bridewell  Hospitals,  30  Ch.  D.  541,  where  however  the  charity  land, 
only  question  discussed  was  costs) ;  Ex  p.  Jesus  College,  Cambridge^ 
W.  N.,  1884, 37  ;  32  W.  R.  115 ;  Exp.  Vicar  of  Castle  Bytham,  1895, 1 
Ch.  348 ;  and  Ex  p.  Corporation  of  the  City  of  London,  45  Sol,  J.  259, 
it  was  held  that  though  charity  or  ecclesiastical  or  municipal  land  sold 
under  the  Lands  Clauses  Act  was  not  '*  settled  "  within  s.  2  (1)  of  this 
Act,  yet,  reading  s.  69  of  that  Act  (within  which  such  land  is  *'  settled 
land,"  see  Kdland  v.  FuLford,  6  Ch.  D.  491),  with  this  s.,  the  Court 
had  jurisdiction  to  apply  the  proceeds  in  Court  of  such  sale^  under 
this  s. 

Money  in  Court  arising  from  sale  of  lands  inalienably  entailed  by  a  Payment  out 
private  Act  was  ordered  to  be  paid  out  to  trustees  who  had  been  ap-  *°^  ^*  ^ 
pointed  under  s.  38 :  Be  Bolton  Estates  Act,  W.  N.,  1885,  90 ;  and  as         ^^ 
to  payment  out  to  S.  L.  A.  trustees  of  money  paid  in  on  a  compulsory 
purchase,  see  cases  cited  in  the  last  n.  to  s.  21  (ix.),  sup. 

For  payment  out  to  the  tenant  for  life  of  a  small  sum  lodged  in  Labourers 
Court  as  purchase  money  of  lands  taken  under  the  Labourers  (Ireland)  (Ireland)  Acta, 
Acts,  on  his  undertaking  to  expend  it  in  permanent  improvements,  as 
if  it  was  capital  mooey  under  the  S.  L.  A.^s,  see  Ex  p.  Lyle,  1903, 1 
Lr.  R.  445 ;  Ex  p.  Giveen,  ib.  447. 

33*  Where,  under  a  settlement,  the  money  is  in  the  Application  of 
hands  of  trustees,  and  is  liable  to  be  laid  out  in  thehan°d7of^ 
purchase  of  land  to  be  made  subiect  to  the  settlement,  trustees  under 

,  powen  of 

then,  in  addition  to  such  powers  of  dealing  therewith  as  settlement. 
the  trustees  have  independently  of  this  Act,  they  may, 
at  the  option  of  the  tenant  for  life,  invest  or  apply  tho 
same  as  capital  money  arising  under  this  Act. 
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8S.  33,  34. 

Miscel- 
laneous 
Pbovisioxs. 

Sinking  fund. 
«*  Option." 


Money  in 
Court. 

••Liable  "to 
be  laid  out. 


Monej 

bequeathed  to 
be  invested  in 
land. 


Enlargement 
of  powera. 


No  tenant 
for  life. 

Application  of 
money  paid 
for  lease  or 
rcTersion. 


A  sinking  fand  created  by  the  settlement  for  repayment  of  moneys 
raised  for  ImprovemeDts  is  within  this  s. :  Be  Sudbury  Estates,  1893, 
3  Ch.  74. 

This  s.  should  be  read  with  r.  60,  in/, ;  the  trustees  will  have  dis- 
cretion during  a  minority  :  Be  Dukeof  Newcas&e,  24  Ch.  D.  129, 139 ; 
and  as  to  powers  independent  of  the  Act,  see  S.  C.  See  also,  as  to 
the  option  of  the  tenant  for  life,  Clarke  v.  Th(ymton,  35  Gb.  D.  306, 
313 ;  Be  Gee,  W.  N.,  1895,  90;  64  L.  J.  Ch.  606. 

"  In  the  hands  of  trustees  "  :  the  s.  applies,  though  the  money  be  in 
fact  in  Court,  and  there  are  no  trustees :  Clarke  y.  Thornton,  sup.,  314. 

'*  Liable,**  t.e,  whether  under  a  positive  direction,  or  a  mere  power : 
Be  Hill,  1896, 1  Cb.  962 ;  Be  Soltau,  1898,  2  Cb.  629 ;  and  see  i?e 
Thomas,  1900, 1  Ch.  319, 323. 

This  8.  makes  the  powers  given  by  the  Act,  as  to  disposal  of  capital 
money,  applicable  to  all  money  in  the  hands  of  trustees  liable  to  be 
laid  out  in  land,  whether  before  or  after  the  commencement  of  the 
Act ;  and  though  s.  2  (1)  defines  "  settlement  **  as  an  instrument  by 
which  '^  land  stands  limited,*'  &c.,  it  is  not  material  that  the  money  did 
not  arise  from  the  sale  of  land,  bat  was  money  originally  bequeathed  in 
trust  to  be  laid  out  in  the  purchase  of  land  to  be  settled  :  Be  Mackenzie's 
TrusU,  23  Cb.  D.  750 ;  Be  Mundy's  8,  E„  1891, 1  Ch.  399  ;  see  also 
Be  Byng's  8.  E,,  1892,  2  Ch.  219.  This  seems  in  accordance  with 
the  old  rule  that  money  liable  to  be  laid  out  in  the  purchase  of  land 
is  to  be  considered  as  land,  therefore  a  settlement  of  the  money  in  this 
manner  is  to  be  considered  as  a  settlement  of  land.  The  purchase  of 
land  may  be  deferred,  and  an  interim  investment  made  under  s.  21 
(i.):  Be  Maberly,  33  Ch.  D.  455;  even  in  the  case  of  money  be- 
queathed on  trust  for  immediate  investment  in  land:  Be  Mackenzie's 
Trusts,  23  ih.  750 ;  Be  Tennant,  40  Ch.  D.  594  (in  which  latter  case 
there  had  been  an  order  made  for  investment  in  Consols  until  the 
money  could  be  invested  under  S.  E.  A.,  s.  34). 

The  effect  of  this  s.  is  to  free  all  money  liable  to  investment  in  land 
from  any  particular  restriction  as  to  the  land  to  be  purchased,  as,  for 
instance,  that  it  should  be  in  a  particular  county ;  see  Be  Hill,  1896, 
1  Ch.  962.  The  power  of  investment  in  land  is  enlarged  as  well  as 
the  power  of  interim  investment  or  other  application  (s.  21). 

This  s.  has  been  held  to  apply  though  there  was  no  tenant  for  life : 
Be  Tesseyman's  8,  E.,  42  Sol.  J.  96;  W.  N.  1897, 168. 

34*  Where  capital  money  arising  under  this  Act  is 
purchase  money  paid  in  respect  of  a  lease  for  years,  or 
life^  or  years  determinable  on  life,  or  in  respect  of  any 
other  estate  or  interest  in  land  less  than  the  fee  simple, 
or  in  respect  of  a  reversion  dependent  on  any  such  lease, 
estate,  or  interest,  the  trustees  of  the  settlement  or  the 
Court,  as  the  case  may  be,  and  in  the  case  of  the  Court 
on  the  application  of  any  party  interested  in  that  money. 
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may^  notwithstanding  anything  in  this  Act,  require  and    SS.  34, 35. 
cause  the  same  to  be  laid  out,  invested,  accumulated,  and      MracEL- 
paid  in  such  a  manner  as,  in  the  judgment  of  the  trustees     lahbous 

or  of  the  Court,  as  the  case  may  be,  will  give  to  the        

parties  interested  in  that  money  the  like  beneflt  there- 
from as  they  might  lawfully  have  had  from  the  lease, 
estate,  interest,  or  reversion  in  respect  whereof  the  money 
was  paid,  or  as  near  thereto  as  may  be. 

Where  a  tenant  for  life  is  entitled  to  the  rent  of  leaseholds  for  a 
short  term  he  would  be  injured  by  a  sale  if  he  only  received  the 
income  of  the  proceedf*,  and  where  the  reversion  on  a  lease  is  sold  he 
may  be  benefited.  This  s.  provides  for  the  adjustment  of  the  rights 
of  the  tenant  for  life  and  remainderman  not  withstanding  the  sale.  See 
on  this  8.,  Re  Griffith's  WiU,  49  L.  T.  161. 

This  s.  is  only  put  in  force  either  on  an  application  by  the  trustees  Operative  onlf 
or  some  person  interested,  or,  as  to  money  in  Court,  when  the  Court  ^^^^'^  enforced, 
is  asked  to  deal  with  the  money,  or  income.  The  trustees  are  not 
bound  to  take  any  proceeding  to  prevent  a  tenant  for  life  taking  the 
whole  income  of  the  proceeds  of  a  reversion  (see  s.  42).  But  upon  a 
sale  of  a  freehold  reversion  with  ground  rents,  the  proceeds  being 
invested  by  the  trustees  in  leaseholds,  thereby  increasing  the  income 
of  the  tenant  for  life ;  and  the  trustees  on  the  application  of  the 
remainderman,  being  willing  to  exercise  their  discretion,  Chitty,  J., 
held  that  the  Court  had  jurisdiction  under  this  s. :  Re  Bowyer's  S,  E., 
W.  N.,  1892, 48.  The  s.  does  not  seem  to  apply  where  the  feo  simple 
in  possession  is  sold,  and  the  proceeds  invested  in  leaseholds,  s.  21 
(viii.) ;  but  the  transaction  might  be  such  as  to  come  under  s.  53. 

For  the  principle  on  which  apportionment  of  the  purchase  money  Apportion- 
and  income  between  tenant  for  life  and  remainderman  is  made  on  a  m«i^t  between 
sale  of  leaseholds  for  years,  see  Re  Fhilltps,  6  Eq.  250:  Askew  v.  •'^ccwei^® 
Woodkead,  14  Ch.  D.  27 ;  Re  Hunt's  Estate^  W.  N.,  1884, 181 ;  Seton,  ^^^ 
6th  ed.,  2447-2452;  and  of  reversions  on  leases,  see  Re  Wootton^ 
L.  K.  1  Eq.  589;  Re  Mette's  Estate,  ib.  7  Eq.  72;  Re  Wilkes,  16  Ch. 
D.  597  ;  Cottrdl  v.  C,  28  ib.  628 ;   Re  Griffith's  Will,  49  L.  T.  161 ; 
Re  Bowyer's  8,  E.,  sup.     On  the  sale  of  renewable  leaseholds  no 
apportionment  was  made  in  Re  Barber,  18  Ch.  I).  624,  and  the  cases 
there  followed.    As  to  apportionment  of  money  paid  for  minerals 
severed  by  a  stranger,  see  Re  BwrringUm,  33  Ch.  D.  523 ;  Re  Robinson, 
1891,  3  Ch.  129. 

For  a  form  of  summons  for  the  application  of  money  paid  on  the 

sale  of  a  lease  or  reversion,  see  Form  XYIII.  Chap.  YIIL,  inf, ;  and  of 

Order,  Seton,  6th  ed.,  1840.    As  to  service  of  the  application,  see  r.  4, 

Chap.  Vlir.  Catting  and 

sale  of  timber, 

36. — (1.)  Where  a  tenant  for  life  is  impeachable  for  and  part  of 
waste  in  respect  of  timber,  and  there  is  on  the  settled  m? aside.  ^ 
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Miscel- 
laneous 
Provisions. 


"  TimUp 
t8tate<." 


8S.  35,  S6.  land  timber  ripe  and  fit  for  cutting,  the  tenant  for  life, 
on  obtaining  the  consent  of  the  trustees  of  the  settlement 
or  an  order  of  the  Courts  may  cut  and  sell  that  timber, 
or  any  part  thereof. 

(2,)  Three  fourth  parts  of  the  net  proceeds  of  the  sale 
shall  be  set  aside  as  and  be  capital  money  arising  under 
this  Act,  and  the  other  fourth  part  shall  go  as  rents  and 
profita 

This  s.  is  subject  to  the  prohibition  contained  in  s.  28  (2),  sup. 

As  to  what  is  "  timber,"  see  Honyivood  v.  K,  18  Eq.  306,  308. 

Before  this  Act  it  was  necessary  for  a  tenant  for  life  impeachable  for 
waste  to  commence  an  action  in  order  to  haye  ripe  timber  cut  under 
the  direction  of  the  Court ;  but  see  as  to  his  rights  in  the  case  of  a 
"  timber  estate,"  Dashwood  v.  Magniac,  1891,  3  Ch.  306.  The  course 
was  to  invest  the  whole  proceeds,  and  give  him  no  part  of  the  capital, 
but  only  the  income.  This  s.  following  the  principle  as  to  mineral 
rents  (see  s.  11)  gives  him  oue-foarth  of  the  capital. 

This  s.  does  not  enable  a  tenant  for  life  who  is  entitled  to  cut  and 
sell  timber  for  his  own  use,  to  receive  for  his  own  use  the  valuation 
price  of  uncut  timber  sold  with  the  estate  under  this  Act :  Be  Llewdlin^ 
37  Ch.  D.  317 ;  and  see  Cockerdl  v.  Cholmeley,  1  Clark  &  Fin.  60. 

For  forms  of  summons  under  this  p.  see  Forms  VI.  and  VIL,  Chap. 
VIIL,  in/. ;  and  for  forms  of  Orders,  Seton,  6th  ed.,  1833, 1834. 

Proceedings  36.  The  Court  may,  if  it  thinks  fit,  approve  of  any 

or^ecoveryTf  ^ction,  defence,  petition   to  Parliament,  parliamentary 

land  settled  or  opposition,  or  Other  proceeding  taken  or  proposed  to  be 

settled.  taken  fur  protection  of  settled  land,  or  of  any  action  or 

proceeding  taken  or  proposed  to  be  taken  for  recovery  of 

land  being  or  alleged  to  be  subject  to  a  settlement,  and 

may  direct  that  any  costs,  charges,  or  expenses  incurred 

or  to  be  incurred  in  relation  thereto,  or  any  part  thereof, 

be  paid  out  of  property  subject  to  the  settlement. 


Costs  of 
actions,  &c. 


See  also  s.  47,  inf. 

This  s.  replaces  and  supplements  S.  E.  A.,  s.  17,  repealed  by  this 
Act.  See  on  the  repealed  s.,  Re  Twyford  Abbey  S,  K,  30  W.  R.  268 ; 
S.  0.  sub.  nom.  Re  Willan's  S.  K,  45  L.  T.  745 ;  Re  Earl  De  la  Warr's 
S.  E,,  16  Ch.  D.  587. 

In  Re  Ormrod^s  S.  K,  1892,  2  Ch.  318,  it  was  held  that,  inde- 
pendently of  this  8.,  the  Court,  under  its  general  jurisdiction,  had 
l)ower  to  direct  payment  out  of  capital  money  of  the  costs  of  successful 
opposition  to  bills  in  Parliament  containing  provisions  injuriously 
aficcting  the  estate,  but,  semUe,  not  to  make  the  costs  a  charge  on  the 
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estate.    But  in  HamiUon  v.  Tlghe,  1898, 1  Jr.  R.  123,  the  costs  of  an     SS.  86,  37. 

action  to  establish  the  rights  cf  the  tenant  for  life  and  trustees  to  a  

several  fishery  were  charged  on  the  inheritance,  apparently  under  the      lj^'^ous 
general  jurisdiction,  as  this  s.  was  not  referred  to.  Provisions. 

Proceedings  in  the  Hoase  of  Lords  to  establish  a  claim  to  a  Peerage  

carrying  with  it  the  title  to  land,  are  within  this  s. :  Be  Earl  of 
Ayltsford,  32  Cb.  D.  162. 

As  to  the  powers  of  the  Court  in  Lunacy  in  relation  to  this  s.,  see  LuDacy. 
Be  Blake,  W.  N.,  1895,  51 ;  and  s.  62,  inf. 

For  form  of  order  authoriziog  costs  mentioned  in  this  s.,  see  Seton, 
6th  ed.,  1847  (the  order  in  Be  Earl  of  Aylesford,  sup,). 

37. — (1.)  Where  personal  chattels  are  settled  on  trust  Heirlooms. 
so  as  to  devolve  with  land  until  a  tenant  in  tail  by  pur- 
chase is  born  or  attains  the  age  of  twenty-one  years^  or  so 
as  otherwise  to  vest  in  some  pei'son  becoming  entitled  to 
an  estate  of  freehold  of  inheritance  in  the  land^  a  tenant 
for  life  of  the  land  may  sell  the  chattels  or  any  of 
them. 

(2.)  The  money  arising  by  the  sale  shall  be  capital 
money  arising  under  this  Act,  and  shall  be  paid^  invested, 
or  applied  and  otherwise  dealt  with  in  like  manner  in  all 
respects  as  by  this  Act  directed  with  respect  to  other 
capital  money  arising  under  this  Act,  or  may  be  invested 
in  the  purchase  of  other  chattels^  of  the  same  or  any 
other  nature,  which,  when  purchased,  shall  be  settled  and 
held  on  the  same  trusts,  and  shall  devolve  in  the  same 
manner  as  the  chattels  sold. 

(3.)  A  sale  or  purchase  of  chattels  under  this  section 
shall  not  be  made  without  an  order  of  the  Court. 

The  Court  had  no  jurisdiction  to  sell  heirlooms  simply  on  the 
ground  of  convenience :  D^Eyncourt  v.  Gregory,  3  Ch.  D.  635. 

Sales  of  heirlooms  were  ordered  under  th's  s.  in  Be  Brownfil  Ch.  D,  Sale*  of 
179 ;  Be  Houghton,  30  ib.  102 ;  Be  Duke  of  Marlborough,  ib.  128 ;  32  heirlooms. 
ib.  1 ;  Be  BiveU-Camac,  SOib.  136 ;  Browne  v.  Collins,  W.  N.,  1890, 
78 ;  62  L.  T.  566 ;  Be  Earl  of  Badnor's  Will,  45  Ch.  D.  402 ;  Be 
Townshend's  Settlement,  89,  L.  T.  691 ;  but  refused  in  Be  Beaumont, 
58  L.  T.  916;  Be  Hope's  Settlement,  1899,  2  Ch.  691  (note);  Be 
Fetherstonhaugh,  42  Sol.  J.  198;  Be  Hope,  1899,  2  Ch.  679. 

The  tenant  for  life  must  bhow  that  the  proposed  sale  is  in  the 
interest  of  all  parties  entitled  under  the  settlement,  and  the  fact  of  his 
having  got  himself  into  difficulties  by  extravagance  will  have  no 
weight  with  the  Court :  Be  Hope^  sup.    If  the  application  is  for  leave 
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8.  87.        to  sell  an  heirloom  of  uoique  character  and  historical  repute,  the  Court 
will  have  regard  to  the  intention  of  the  settlor  and  the  wishes  of  the 
remaindermen :  S.  C. 
PfiovisiONs.       -^^  order,  to  sanction  the  sale  of  heirlooms  already  sold,  will  not  be 
made :  Be  Ames,  1893,  2  Ch.  479 ;  but  in  that  case  the  Court,  on  tho 

ordeir*  ^'^*^  gfound  that  the  sale  was  advantageous,  directed  the  trustees  not  to 
take  steps  for  their  recovery ;  and  see  Be  8m%th*s  S.  £.,  15  December, 
1888,  S.  2564. 

In  Browne  v.  Collins,  sup,,  where  the  mansion  with  which  the 
lieirlooms  were  to  devolve  was  sold,  and  a  new  mansion  purchased,  the 
Court  authorized  a  sale  of  some  of  the  heirlooms,  and  the  removal  of 
the  others  to  the  new  mansion. 

The  Court  has  jurisdiction  to  apply  proceeds  of  sale  of  heirlooms  in 
the  repair  of  other  heirlooms  settled  by  the  same  instrument:  Be 
Waldegrave,  W.  N.,  1899,  240 ;  81  L.  T.  632. 

Title  of  A  dignity  or  title  of  honour  descending  to  the  heirs  general  or  tho 

honour.  heirs  of  the  body,  being  an  incorporeal  hereditament,  is  **  land  "  within 

the  meaning  of  this  s.,  so  that  heirlooms  settled  to  go  along  with  it  can 
be  sold :  Be  Bivett-Camac,  30  Ch.  D.  136. 

Trustees  under      A  trustee  with  power  of  sale  of  land  is  a  trustee  for  the  purposes  of 

thi«  ■.  this  P. :  Constable  v.  Constable,  32  Ch.  D.  233. 

Incumbrances.  Proceeds  of  the  sale  of  heirlooms  may  be  applied  in  discharge  of 
incumbrances  on  the  land,  and  such  incumbrances  need  not  be  kept 
on  foot  for  the  benefit  of  an  infant  remainderman  in  whom  the  heir* 
looms,  if  not  sold,  would  have  vested  at  twenty-one :  Be  Duke  of 
Marlborough,  sup. ;  Be  Lord  Stafford's  Settlement  and  Will,  1904,  2 
Ch.  72,  where  the  first  tenant  in  tail  in  remainder  (a  female)  had  a 
vested  but  defeasible  interest  iu  the  heirlooms.  But  qu,  whether  the 
Court  would  authorize  thi?,  if  the  first  tenant  in  tail  in  remainder  had 
an  indefeasibly  vested  interest  in  the  heirlooms.  In  Browne  v.  Collins^ 
sup,,  where  this  was  the  case,  the  proceeds  of  sale  of  the  heirlooms 
were  directed  to  be  paid  to  a  separate  account. 

Ott.  decision  In  Be  Lord  Stafford's  Settlement  and  Will,  sup,,  where  heirlooms 

StaV^*  Case  ^^^^  bequeathed  by  the  will  to  devolve  with  land  comprised  in  the 
*  settlement,  it  was  held  that  on  a  sale  of  an  heirloom,  the  trustees  of 
the  will  were  the  proper  persons  to  receive  the  purchase  money.  It  is 
submitted  that  this  decision  was  clearly  wrong.  By  subs.  2  of  this  s. 
the  purchase  money  is  made  capital  money  arising  under  this  Act  (see 
s.  2  (9)  ),  hence  is  payable  either  to  the  *'  trustees  of  the  settlement "  or 
into  Court  under  s.  22  (1).  The  '*  trustees  of  the  settlement "  in  that 
case  were,  it  is  conceived,  the  trustees  of  the  deed  settling  the  land 
(see  8.  2  (1) ;  (8)  ) ;  but  certainly  not  the  trustees  of  the  will. 

It  seems  that  the  proceeds  of  sale  of  heirlooms,  notwithstanding 
subs.  2  and  s.  22  (5),  retain  their  original  quality,  and  are  personal 
estate  until  invested  in  land :  Be  Duke  of  Marlborough,  32  Ch.  D.  1. 

As  to  family  charges,  from  which  heirlooms  were  free,  not  attaching 
on  land  purchased  with  proceeds  of  their  sale  under  this  b.,  see  Be  Duke 
of  Marlborough  and  Queen  Anne^s  Bounty ^  1897, 1  Ch.  712. 
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Damages  payable  by  the  representatiyes  of  a  former  tenant  for  life     SS.  37,  38. 

in  respect  of  heirlooms  are  not  capital  money  arising  under  the  Act :  

Be  Walton,  44  Sol.  J.  645.  lan^I^s 

As  to  estate  duty  attaching  on  sale  of  heirlooms  of  national,    Pbovisions. 

scientific  or  historic  interest — which  are  exempt  from  duty,  during         

the  continuance  of  the  settlement,  under  s.  20  of  the  Finance  Act,  I>amage«. 
1896— see  that  s.  ^^^  ^"*y- 

For  forms  of  summons  under  this  s.,  see  Forms  VL  and  VII.,  Chap. 
VIII.,  inf. ;  and  of  Orders,  Seton,  6th  ed.,  1833-35. 


X.— Trustees.  TauirrEEs. 

38. — (1*)  If  at  any  time  there  are  no  trnstees  of  a  Appointment 
settlement  within  the  definition  in  this  Act,  or  where  in  court!****  ^ 
any  other  case  it  is  expedient,  for  purposes  of  this  Act, 
that  new  trustees  of  a  settlement  be  appointed,  the  Court 
may,  if  it  thinks  fit,  on  the  application  of  the  tenant  for 
life  or  of  any  other  person  having,  under  the  settlement, 
an  estate  or  interest  in  the  settled  land,  in  possession, 
remainder,  or  otherwise,  or,  in  the  case  of  an  infant,  of 
his  testamentary  or  other  guardian,  or  next  friend, 
appoint  fit  persons  to  be  trustees  under  the  settlement 
for  purposes  of  this  Act. 

(2.)  The  persons  so  appointed,  and  the  suryivors  and 
survivor  of  them,  while  continuing  to  be  trustees  or 
trustee,  and,  until  the  appointment  of  new  trustees,  the 
personal  representatives  or  representative  for  the  i\m» 
being  of  the  last  surviving  or  continuing  trustee,  shall 
for  purposes  of  this  Act  become  and  be  the  trustees  or 
trustee  of  the  settlement. 

As  to  who  are  trustees  of  the  settlement,  see  s.  2  (8),  «up.,  and 
S.  L.  A.,  1890,  s.  16  and  notes  thereto. 

The  provisions  of  the  T.  A.  as  to  appointment  of  trustees  apply  to 
trustees  under  the  S.  L.  A.'s :  see  T.  A.,  s.  47. 

As  the  tenant  for  life's  powers  are,  except  in  special  cases,  exercisable 
without  any  sanction  by  the  Court,  it  is  conceived  that  the  Court  will 
in  every  proper  case  appoint  trustees  on  an  application  by  the  tenant 
for  life  where  there  are  no  trustees  originally,  or  where  an  appointment 
cannot  be  made  out  of  Court;  except  perhaps  where  the  Court  is 
satisfied  that  any  exercise  of  the  powers  is  impossible :  Williams  v. 
Jenkins,  W.  N.,  1894,  176.  The  only  duty  of  the  Court  will  be  to 
see  that  the  persons  to  be  appointed  are  fit  and  proper  persons ;  but  see 
Burke  v.  Qore,  13  L.  R.,  Ir.  367. 
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S.38. 

Trustees. 

Several  settle- 
ments by  same 
instrament. 

Trustees  of 
'*  Compound 
Settlement." 

Number  of 
trustees. 

Single  trustee. 


Who 
appointed. 


Irish  Land 
GommissioD. 


Who  not 

appointed 

trustee. 


Money  in 
Court. 


Application, 
bow  made. 


As  to  the  effect  of  an  order  appointiDg  trustees  of  the  settlement 
created  by  a  will,  where  the  will  contains  several  settlements,  see  Be 
SkerHtt,  W.  N.,  1899,  240. 

As  to  appointing  trustees  of  a  compound  settlement,  see  note  to  s.  2 
(1), "  Compound  Settlement." 

There  must  be  at  least  two  trustees  unless  the  settlement  authorizes 
one  alone  to  receive  capital  money  (see  ss.  39  and  45  (2)  ).  Where  in 
a  settlement  before  the  Act  the  power  of  sale  is  given  to  the  survivor 
of  two  or  more  trustees  this  will  be  a  sufficient  authority:  Be 
Oarnett  Orme  &  Hargreaves,  25  Ch.  D.  595  ;  32  W.  R.  313,  as  to 
which  case  see  note  to  s.  45.  In  a  settlement  made  after  the  Act 
there  should,  if  so  desired,  be  not  only  an  express  authority  to  a  sole 
trustee  to  act  generally  for  the  purposes  of  the  Act,  bat  also  an 
express  authority  to  him  to  receive  capital  money  arising  under  the 
Act. 

Trustees,  for  purposes  of  the  Act,  of  settled  land  in  England,  and 
resident  there,  were  appointed,  by  the  Irish  Court,  trustees  for  purposes 
of  the  Act,  of  Irish  land,  settled  on  the  same  limitations:  Be 
Maherly'9  S.  K,  19  L.  R.  Ir.  341 ;  and  see  Be  Simpson,  1897, 1  Ch. 
256,  where  trustees  in  New  South  Wales  were  appointed ;  and 
compare  Be  Freeman's  Settlement,  37  Ch.  D.  148 ;  Be  Lloyd,  54  L.  T« 
643. 

In  Ireland  trustees  were  appointed  under  this  s.  to  enable  a  sale, 
where  the  trustees  of  the  settlement  had  a  power  of  sale,  subject  to 
the  consent,  not  obtainable,  of  a  person  other  than  the  tenant  for  life : 
Be  Johnstone,  17  L.  R.  Ir.  172 ;  but  see  n.  to  s.  2  (8). 

As  to  the  x>owers  of  the  Irish  Land  Commission  to  appoint 
trustees  of  a  settlement  for  the  purposes  of  the  Acts  to  receive  the 
redemption  price  of  superior  interests,  see  Be  Gardens  Estate,  1904, 
1  Ir.  R.  237. 

A  tenant  for  life  may  propose  for  appointment  other  persons  than 
the  original  trustees  of  a  will :  Be  Nicholas,  W.  N.,  1894, 165. 

The  Court  will  not  appoint  the  tenant  for  life,  or  a  person  who 
might  become  tenant  for  life,  to  be  trustee :  Be  Harrop,  24  Ch. 
D.  717,  719;  but  see  Tempest  v.  Camoys,  W.  N.,  1888,  17  ;  nor  his 
solicitor:  Wheelwri'jht  v.  Walker,  23  Ch.  D.  7G3,  though  he  was  so 
appointed  by  the  settlement :  Be  Kemp,  24  Ch.  D.  485  ;  Be  Spencer^s 
S.  E,,  1903,  1  Ch.  75 ;  but  see  Be  Marquis  of  Ailesbury  &  Lord 
Jveagh,  1893,  2  Ch.  360  ;  nor  two  persons  nearly  related  to  each  other  ; 
Be  knowlesy  27  Ch.  D.  707  ;  and  see  Be  Earl  of  Stamford,  1896, 1  Ch. 
288  ;  Be  Norris,  27  Ch.  D.  333,  from  which  it  appears  that  such 
appointments,  if  made  out  of  Court,  are  not  invalid. 

Trustees  were  appointeil  under  this  s.  for  the  purpo^'e  of  payment 
out  of  capital  money  in  Court:  Be  Wright's  Trusts,  24  Ch.  D.  662  ; 
Be  Hair  op,  ib,  717 ;  and  see  S.  L.  A.,  1890,  s.  14. 

As  to  application  for  the  appointment  of  trustees  and  service  of  the 
application,  sec  Chap.  YII.,  inf ;  and  for  form  of  summons,  see  ib. 
Form  XIX. 
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In  a  proper  case,  the  summons  will  be  ordered  to  be  served  on  the  SS.  38,  39,  40. 
remainderman,  or  his  assignee :   Wheelwright  t.  Walker,  eup,  

For  Forms  of  Orders  :  see  Seton,  6th  ed.,  1825, 1828 ;  JRe  /Simpson,     Trustbks. 
1897, 1  Ch.  256, 259. 

And  as  to  the  effect  of  a  pending  snit  relating  to  the  settlement  on 
the  power  given  by  this  s.,  see  Be  Parry,  W.  N.,  1884,  43 ;  Cardigan 
V.  Curzon  Howe,  30  Ch.  D.  539. 

The  Commissioners  of  Inland  Bevenue  do  not  require   that  an  Stamp  on 
apix)intment  of  trustees  under  this  s.  should  bear  a  10s.  stamp  where  appointment, 
there  had  previously  been  no  trustee  for  the  purposes  of  the  Act :  Re 
Fotter,  W.  N.,  1889,  69 ;  but  see  Re  Kennaway,  ih.  70. 

39. — (1.)  Notwithstanding  anything  in  this  Act,  capital  Number  of 
money  arising  under  this  Act  shall  not  be  paid  to  fewer  j"'  *** 
than  two  persons  as  trustees  of  a  settlement,  unless  the 
settlement  authorizes  the  receipt  of  capital  trust  money 
of  the  settlement  by  one  trustee. 

In  the  case  of  settlements  executed  before  this  Act,  but  after  the  Power  to  giro 
Act  23  &  24  Vict.  c.  145,  there  may  not  be  an  express  clause  autho-  receipt, 
rizing  a  surviving  or  sole  trustee  to  give  a  receipt,  but  that  Act  as  to 
settlements  to  ^^hich  it  applies,  and  T.  A.,  s.  20,  re  enacting  C.  A., 
8.  36,  as  to  all  settlements,  supplies  the  clause  where  a  sole  trustee 
is  authorized  to  sell  and  brings  the  case  within  this  s. :  Re  Gamett 
Orme  and  Hargreaves,  25  Cb.  D.  595,  as  to  which  see  note  to  s.  45 ; 
and  see  T.  A.,  s.  22  j  S.  L.  A.,  s.  38  (2) ;  Ri  Earl  of  Radnor's  WiU, 
45  Cb.  D.  402,  413. 

(2.)  Subject  thereto,  the  provisions  of  this  Act  referring 
to  the  trustees  of  a  settlement  apply  to  the  surviving  or 
continuing  trustees  or  trustee  of  the  settlement  for  the 
time  being; 

This  8.  follows  the  practice  of  the  Court,  which  does  not  usually  pay 
out  money  to  a  single  trustee. 

It  is  conceived  that  the  prohibition  against  paying  to  fewer  than  Representa- 
two  applies  to  the  case  of  a  sole  personal  representative  of  a  surviving  tive  of  »ur- 
trustee  (see  s.  38(2)),  so  that  a  sole  executor  or  administrator  could  "^"''^''S  trustee, 
not  give  a  discharge.     The  word  '*  representative  "  in  the  singular  in 
the  next  s.  applies  to  the  case  where  the  settlement  authorizes  a  sole 
trustee  to  act. 

40.  The  receipt  in  writing  of  the  trustees  of  a  settle-  Trustees' 
ment,  or  where  one  trustee  is  empowered  to  act,  of  one  '^^^P'"- 
trustee,  or  of  the  personal  representatives  or  representa- 
tive of  the  last  surviving  or  continuing  trustee  for  any 
moj^ey  or  seci^rities,  paid  or  transferred  to  the  trustees. 


^   I 
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Protection  of 
each  trustee 
indtridaally. 


88. 40, 41, 42.  trustee,  representatives,  or  representatiye,  as  the  case 
TBU8TBE8.  may  be^  effectually  discharges  the  payer  or  trausferor 
therefrom,  and  from  being  bound  to  see  to  the  application 
or  being  answerable  for  any  loss  or  misapplication  thereof, 
and,  in  case  of  a  mortgagee  or  other  person  advancing 
money,  from  being  concerned  to  see  that  any  money 
advanced  by  him  is  wanted  for  any  purpose  of  this  Act, 
or  that  no  more  than  is  wanted  is  raised. 

Bee  Pyne  v.  Phillips,  W.  N.,  1895,  8. 

See  note  to  last  s.  as  to  the  meaaing  of  ''  representative  "  in  the 
singular. 

This  power  to  give  receipts  necessarily  applies  to  trustees  appointed 
by  the  Court  under  s.  38  (jQookes  v.  C,  34  Ch.  D.  498),  otherwise  no 
sale  could  bo  made  except  on  payment  into  Court. 

As  to  receipts  by  agents,  see  T.  A.,  s.  17. 

41.  Each  person  who  is  for  the  time  being  trustee  of 
a  settlement  is  answerable  for  what  he  actually  receives 
only,  notwithstanding  his  signing  any  receipt  for  con- 
formity, and  in  respect  of  bis  own  acts,  receipts,  and 
defaults  only,  and  is  not  answerable  in  respect  of  those 
of  any  other  trustee,  or  of  any  banker,  broker,  or  other 
person,  or  for  the  insuiBciency  or  deficiency  of  any  secu- 
rities, or  for  any  loss  not  happening  through  his  own 
wilful  default. 

Compare  T.  A.,  s.  24. 

42.  The  trustees  of  a  settlement,  or  any  of  them,  are 
not  liable  for  giving  any  consent,  or  for  not  making, 
bringing,  taking,  or  doing  any  such  application,  action, 
proceeding,  or  thing,  as  they  might  make,  bring,  take,  or 
do  ;  and  in  case  of  purchase  of  land  with  capital  money 
arising  under  this  Act,  or  of  an  exchange,  partition,  or 
lease,  are  not  liable  for  adopting  any  contract  made  by 
the  tenant  for  life,  or  bound  to  inquire  as  to  the  propriety 
of  the  purchase,  exchange,  partition,  or  lease,  or  answer* 
able  as  regards  any  price,  consideration,  or  fine,  and  are 
not  liable  to  see  to  or  answerable  for  the  investigation  of 
the  title,  or  answerable  for  a  conveyd.nce  of  land,  if  the 
conveyance  purports  to  convey  the  land  in  the  proper 


Protection  of 

trustees 

generally. 
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mode,  or  liable  in  respect  of  purchase-money  paid   by  S8. 42, 43, 44, 

them  by  direction  of  the  tenant  for  life  to  any  person        L 

joining  in  the  conveyance  as  a  conveying  party,  or  as     TRoarEta. 
giving  a  receipt  for  the  purchase-money,  or  in  any  other 
character,  or  in  respect  of  any  other  money  paid  by  them 
by  direction  of  the  tenant  for  life   on   the   purchase, 
exchauge,  partition,  or  lease. 

The  result  of  the  two  last  preceding  ss.  seems  to  be  that  trustees  are 
free  from  all  responsibility  of  any  kind  except  to  take  care  of  the  money 
paid  to  them  and  to  see  that  the  investment  or  application  nnder  s.  21 

(i.).  (il.)»  (i"')*  0^')»  (*•)»  ^^^  (*i')»  of  money  in  their  hands  is  proper 
(see  Hatten  v.  Bussdl,  38  Ch.  D.  334,  344).  When  the  mone}'  is  to  be 
re-invested  in  laud  they  are  expressly  exempted  from  any  responsibility 
as  to  the  propriety  of  the  purchase,  the  validity  of  the  title,  or  the  form 
of  conveyance  if  it  purports  to  convey  the  land  in  the  proper  mode. 
In  parting  with  the  purchase-money  they  have  only  to  see  that  they 
pay  it,  by  direction  of  the  tenant  for  life,  to  some  person  who  appears 
to  join  in  the  conveyance  for  some  necessary  or  proper  purpoce.  There 
ought,  therefore,  to  be  no  difficulty  in  procuring  trustees  for  the  pur- 
poses of  the  Act.  As  to  a  conveyance  "  in  the  mode  "  referred  to  in 
this  8.,  see  s.  24. 

See  also  n.  to  s.  22  (2); 

43.  The  trustees  of  a  settlement  may  reimburse  them-  Trustees'  re- 
selves  or  pay  and  discharge  out  of  the  trust  property  all  imbursement. 
expenses  properly  incurred  by  them. 

Compare  T.  A.,  s.  24. 

44.  If  at  any  time  a  difference  arises  between  a  tenant  Reference  of 
for  life  and  the  trustees  of  the  settlement,  respecting  the  ^^"°"*  ^ 
exercise  of  any  of  the  powers  of  this  Act,  or  respecting 

any  matter  relating  thereto^  the  Court  may,  on  the  appli- 
cation of  either  party,  give  such  directions  respecting 
the  matter  in  difference,  and  respecting  the  costs  of  the 
application,  as  the  Court  thinks  fit. 

See  as  to  costs  s.  46  (6),  tn/.,  and  n.  thereto. 

As  to  the  nature  of  the  differences  included  in  this  0.,  see  Wheelwright 
V.  Walker,  23  Ch.  D.  762 ;  Eatihi  v.  Bussdl,  38  »6.  344. 

For  form  of  summons  for  a  declaration  under  this  s.,  see  Form  XX., 
Chap.  YIIL,  in/, ;  and  as  to  service  of  the  summons,  r.  4,  ib, 

46. — (1.)  A  tenant  for  life  when  intending  to  make  a  Notice  to 
sale,  exchange,  partition,  lease,  mortgage,  or  charge,  shall  *'^**««"- 
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s.  45.  give  notice  of  his  intention  in  that  behalf  to  each  of  the 
Trustees,    trustees  of  the  settlement,  by  posting  registered  letters, 

containing  the  notice,  addressed  to  the  trustees,  severally, 

each  at  his  usual  or  Icist  known  place  of  abode  in  the 
United  Kingdom,  and  shall  give  like  notice  to  the 
solicitor  for  the  trustees,  if  any  such  solicitor  is  known 
to  the  tenant  for  life,  by  posting  a  registered  letter,  con- 
taining the  notice,  addressed  to  the  solicitor  at  bis  place 
of  business  in  the  United  Kingdom,  every  letter  under 
this  section  being  posted  not  less  than  one  month  before 
the  making  by  the  tenant  for  life  of  the  sale,  exchange, 
partition,  lease,  mortgage,  or  charge,  or  of  a  contract  for 
the  same. 

(2.)  Provided  that  at  the  date  of  notice  given  the 
number  of  trustees  shall  not  be  less  than  two,  unless  a 
contrary  intention  is  expressed  in  the  settlement. 

(3.)  A  person  dealing  in  good  faith  with  the  tenant  for 
life  is  not  concerned  to  inquire  respecting  the  giving  of 
any  such  notice  as  is  required  by  this  section. 

ThU  p.  Dinst  be  read  with  8.  L.  A.,  1884,  b.  5 ;  and  S.  L.  A.,  1890, 

fl.  7  (i.). 

47  &  48  Vict.       By  S.  L.  A.,  1884,  s.  5  (which  cancels  on  this  point  the  decision  in 

c.  18, 8.  5.        Jie  Ray's  S,  E.,  25  Ch.  D.  464),  the  notice  may  be  in  general  terms 

General  notice,  except  as  to  a  mortgage  or  charge,  and  may  be  waived  by  a  trustee. 

Notice  once  given  will,  it  is  conceived,  continue  in  force  during  the 

whole  life  of  the  tenant  for  life  giving  it. 

"  Month  *'  means  calendar  month :  see  n.  to  C.  A.,  s.  2. 
Posting  is  sufficient  notice,  whether  the  letter  is  received  or  not : 
JIausehold  Fire  Insurance  Co,  v.  Grant,  4  Ex.  D.  216. 

It  is  conceived  that  this  p.,  especially  sobs.  2,  must  be  read  in  con- 
nexion with  s.  39  (2).  It  is  obvious  that  in  settlements  before  the 
Act  there  can  be  no  clause  expref^sly  excluding  this  subs.,  and  that  the 
exclusion  (if  any)  must  be  by  necessary  implication.  (A  remark  by 
Pearson,  J.,  in  Lawrence  ▼.  Z.,  26  Cb.  D.  795,  800 — a  case  on  the 
Apportionment  Act  of  1870 — shows  how  an  instrument  can,  by  impli* 
cation,  control  the  provisions  of  an  Act  passed  subsequently  to  its 
execution.)  Accordingly  in  Be  Garneit  Orme  and  Hargreaves,  25 
Ch.  D.  595,  an  authority  to  pay  money  to  a  surviving  trustee  was 
considered  by  Bacon,  V.-C, "  a  contrary  intention  *'  within  the  meaning 
of  this  subs.,  and  many  titles  must  have  been  accepted  on  the  faith 
_-    .     ,  of  the  correctness  of  this  decision. 

cases  under  Where,  in  the  absence  of  trustees,  a  person  has  been  appointed  under 

s.  60.  F.  60  to  act  on  behalf  of  an  infant,  it  is  not  nececsary  for  trustees  to 
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be  appointed  for  the  purpose  of  receiTing  notices  under  this  s. :  Be         s.  45.       i 

Dudley^  35  Ch.  D.  338.    And  where  there  are  trustees  who  are  acting         

on  behalf  of  an  infant  under  s.  60,  it  is  not  necessary  for  them  to  go     Tetotbks. 
through  the  form  of  giving  notice  to  themselves  or  their  solicitor: 
S.  0.  342. 

The  committee  of  the  estate  of  a  lunatic  acting  under  s.  62  cannot  Notice  by 
give  a  valid  notice,  unless  he  has  previously  obtained  authority  from  l^iaatic*      ^ 
the  Court  of  Lunacy  to  do  so  :  iJe  Bay's  8.  E,,  26  Ch.  D.  464.  commute. 

The  trustees  to  whom  notice  is  given  are  not  bound  to  take  proceed-  Where  trusteet 
ings,  whatever  their  opinion  may  be  as  to  the  proposed  dealing.    In  l*®"**^  *J>  *»''• 
Whedwrtght  v.  Walker,  23  Ch.  D.  762,  Pearson,  J.,  seemed  to  think  ^^^^  ^^^*' 
that  if  a  tenant  for  life  were  attempting  to  commit  a  fraud,  as  by 
selling  for  a  very  low  price,  it  would  be  the  duty  of  the  trustees  to 
interfere,  but  s.  42  expressly  exempts  them  from  liability  for  not 
taking  any  proceeding  which  it  is  competent  for  them  to  take  :  and 
see  as  to  the  duty  of  trustees,  Hatten  v.  Bussell,  38  Ch.  D.  334.    In 
the  case  of  a  fraudulent  sale  or  other  disposition,  the  purchaser  must 
almost  necessarily  be  a  party  to  the  fraud,  and  the  transaction  could 
be  set  aside.    It  id  conceived  that  any  proceeding  must  be  at  the  risk 
of  the  trustees  :  but  see  Hatten  v.  Bussell,  sup^  p.  344. 

It  is  sufficient  for  the  purchaser  if  at  the  time  of  completion  of  the  Time  of  Dotice. 
contract  there  are  trustees,  and  notice  has  been  given  :  Hatten  v. 
Bussellf  sup.  The  notice  is  a  matter  with  which  the  purchaser  act- 
ing in  good  faith  is  not  concerned :  Duke  of  Marlborough  y.  Sartoris^ 
32  Ch.  D.  623.  Obviously  the  purchaser  could  not  tell  whether  the 
tenant  for  life  knows  the  trustees*  solicitor.  The  private  solicitor  of 
a  trustee  is  not  necessarily  bis  agent  for  accepting  notices  relating  to 
the  trust :  Saffron  Warden  Bldg,  Socy,  v.  Bayner,  14  Ch.  D.  406. 

It  is  best,  however,  for  the  vendor,  unless  notice  has  expired  or  been 
waived,  to  provide  that  the  contract  is  not  to  become  binding  until  the 
notice  has  expired  or  been  waived,  without  any  proceedings  being  taken 
whereby  the  sale  is  prevented.  The  Court  would,  it  seems,  restrain 
the  granting  of  a  lease  until  trustees  are  appointed,  or  the  necessary 
notice  given  :  Mogridge  v.  C7app,  1892,  3  Ch.  382,  400 ;  Wheelwright 
V.  Walker,  23  Ch.  D.  752. 

The  purchaser,  though  expressly  protected  by  subs.  3  from  seeing  Protection^of 
that  notice  is  given,  had  better  see  that  there  are  or  have  been  in  purchaser, 
existence  at  least  two  trustees,  or  one  trustee  in  cases  where  the 
settlement  provides  that  one  trustee  may  act  alone :  see  Hughes  v. 
Fanagan,  30  L.  R.  Ir.  111.    Under  the  S.  L.  A.,  1884,  notice  may  be  Waiver  of 
waived  by  the  trustees,  and  they  may  accept  less  than  the  month's  notice, 
notice,  therefore  the  purchaser  need  not  see  that  the  two  trustees  or 
the  one  trustee,  as  the  case  may  be,  have  been  appointed  at  least  a 
month  previous  to  completion.    Where  the  transaction  is  a  sale,  the 
concurrence  of  the  trustees  in  the  conveyance  to  acknowledge  receipt 
of  the  purchase-money  would  in  itself  be  a  waiver  of  notice.    If  the 
purchase-money  is  to  be  paid  to  the  trustees  the  purchaser  must  see 
to  the  due  appointment  of  those  trustee^,  otherwise  he  does  not  obtain 
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SS.  45,  46. 

TRtJSTlSGB, 


Notice  in  eaae 
of  leases. 

Order  dis- 
pensing with 
notice. 

Enfranchise- 
ment. 

Surrender.  ] 


a  valid  receipt,  unless  the  sale  is  made  by  the  order  of  the  Court :  see 
C.  A.,  8.  70. 

PayineDt  into  Court  undor  s.  22  (1)  will  not  give  a  purchaser  who 
has  notice  that  there  are  no  trubtees  a  good  title :  lie  Fisher  Jb  Qraze- 
brook,  1898,  2  Ch.  660 ;  unless  the  sale  is  made  by  a  person  appointed 
under  s.  60  to  act  on  behalf  of  an  infant :  Be  Dudley,  35  Ch.  D.  338. 

Actual  knowledge  that  no  proper  notice  has  been  given — e.g.  from 
the  knowledge  that  there  were  no  trustees— or  that  there  was  no 
waiver,  would  invalidate  his  title :  ffatten  v.  Btisaell,  38  Ch.  D.  834 ; 
Hughes  v.  Fanagan,  30  L.  R.,  Ir.  Ill,  on  appeal.  In  such  cases  not 
even  the  legal  estate  would  pass  to  the  purchaser,  and  an  agreement 
would  be  unenforceable :  compare  Chandler  v.  Bradley,  1897,  1  Ch. 
315.  An  omission  to  give  the  necessary  notice  would  be  a  breach  of 
trust  (s.  53,  inf.,  and  n.  thereto) ;  a  tenant  for  life  would  therefore  be 
unable  to  enforce  specific  performance  :  Thompson  v.  Blackstone,  6 
Beav.  470.  The  doctrine  of  constructive  notice,  however  (C.  A., 
1882,  s.  3,  sup.),  is  not  to  be  applied  to  invalidate  titles  of  persons 
dealing  in  good  faith  with  a  tenant  for  life  :  Mogridge  v.  Clapp,  sup. 

And,  on  the  question,  generally,  of  uotioe  to  trustees,  see  that  case, 
and  Hughes  v.  Fanagan,  sup. 

All  settlements  should  expressly  dispense  with  notice,  at  least  as  to 
leases,  where  S.  L.  A.,  s.  7,  does  not  already  do  so. 

An  order  has  been  made  by  the  Court  dispensing  with  notice  under 
this  s.,  but  it  seems  very  doubtful  whether  any  such  order  can  properly 
be  made  :  Honywood  v.  H.,  1862,  H.  No.  121, 25th  July,  1883. 

An  enfranchisement  is  a  sale  within  this  s. :  see  note  to  a.  3  (ii.). 

The  case  of  a  surrender,  pure  and  simple,  is  omitted. 


Court;  Land       XI. — COUBT;    LaND  COMMISSIONERS;    PfiOCEDURE. 
Commis- 
sioners;        46. — (1.)  All  matters  withia  the  jurisdiction  of  the 
Procedure,  q^^^^  ^^^^^  ^j^j^  ^^^  gj^^jj^  subject  to  the  Acts  regulating 

Regulations  •  the  Court,  be  assigned  to  the  Chancery  Division  of  the 

respecting  ^ 

payments  C/OUrt. 

into  Court,! '^     /2,)  Payment  of  money  into  Court  effectually  exone- 

applicatiODfl,   ,       \     /         >f  *  ^  rf 

&c.  rates  therefrom  the  person  making  the  payment 

(3.)  Every  application  to  the  Court  shall  be  by  peti- 
tion! or  by  summons  at  Chambers. 

Applications  are  directed  to  be  by  summons  in  Chambers  :  see 
Rule  2,  Chap.  VIII.,  in/ 

(4.)  On  an  application  by  the  trustees  of  a  settlement 
notice  shall  be  served  in  the  first  instance  on  the  tenant 
for  life. 
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(5.)  Oq  any  application  notice  shall  be  seryed  on  sach       S.  4g. 
persons,  if  any,  as  the  Court  thinks  fit.  Coitrt;  Land 

COHUIS- 

See  ^6  Marquis  of  Aileshury's  8.  E.,  42  W.  R.  45,  and  Bules  i,  5      sionkrs; 
and  6,  Ch.  VIII.,  inf.  FaooEPCRg. 

(6).  Tbe  Court  shall  have  full  power  and  discretion 
to  make  such  order  as  it  thinks  fit  respecting  the  costs^ 
charges,  or  expenses  of  all  or  any  of  the  parties  to  any 
application,  and  may,  if  it  thinks  fit,  order  that  all  or 
any  of  those  costs,  charges,  or  expenses  be  paid  out  of 
property  subject  to  the  settlement. 

It  would  seem  that  in  the  ordinary  course  costs  will  be  glveu  as  Costi. 
between  solicitor  and  client :  see  Form  III.,  Gh.  VIII.,  inf. 

Costs  have  been  given  where  the  application  was  unsuccessful :  Re 
EornCf  39  Gh.  D.  84^  90.  And  not  only  the  costs  of  the  application, 
but  other  costs  of  the  parties  of  and  incidental  to  the  exercise  of  the 
powers  of  the  Act  (0^.  of  an  abortive  sale),  can  be  made  a  charge  on 
settled  land  under  this  subs,  and  s.  47  :  Be  Smith's  8.  E.,  1891,  3  Gh. 
65 ;  and  see  Re  LleweHin,  37  Ch.  D.  317,  326.  Trustees  taking 
different  sides  were  allowed  separate  costs  in  Re  Marquis  0/ AHesbttry^s 
S,  E.,  1892, 1  Gb.  506.  As  to  the  difference  between  costs  and  charges 
or  expenses,  see  Re  Beddoe^  1893, 1  Ch.  547, 554.  Costs  of  successful 
applications  were  in  Re  Bagot,  1894, 1  Ch.  177,  directed  to  be  paid 
by  the  tenant  for  life,  and  in  Williams  v.  Jenkins^  W.  N.,  1894,  176, 
charged  oa  the  settled  land  subject  to  exiiiting  mortgages. 

A  direction  in  a  settlement  for  payment  of  costs  out  of  income  was 
over-ridden  in  Re  Gee's  WiU,  39  Sol.  J.  639. 

See  also  note  on  s.  21  (x.),  sup.  For  form  of  order,  see  Seton, 
6th  ed.,  1837. 

(7.)  General  Bules  for  purposes  of  this  Act  shall  be  39  &  40  Vici. 
deemed  Rules  of  Court  within  section  seventeen  of  the*'*  .'..  „ 

44  &  45  Vict 

Appellate  Jurisdiction  Act,  1876,  as  altered  by  section  c  68. 
nineteen  of  the  Supreme  Court  of  Judicature  Act,  1881, 
and  may  be  made  accordingly. 

See  S.  L.  A.  Rules,  Chap.  VIIL,  inf. 

(8.)  The  powers  of  the  Court  may,  as  regards  land  in 
the  County  Palatine  of  Lancaster,  be  exercised  also  by 
the  Court  of  Chancery  of  the  County  Palatine ;  and 
Bules  for  regulating  proceedings  in  that  Court  shall  be 
from  time  to  time  made  by  the  Chancellor  of  the  Duchy 
of  Lancaster,  with  the  advice  and  consent  of  a  Judge  of 
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SS.  46,47.    the  High  Court  acting  in  the  Chancery  Division^  and 
Court;  Land  ^^  *^®  Vice- Chancellor  of  the  County  Palatine. 

COMMIS- 

sioNEBs;         The  power  of  the  Court  may  also,  as  regards  land  in  the  County 
PaocEDURK.    Palatioe  of  Durham,  be  exercised  by  the  Court  of  Chancery  of  that 
Durham  County  :  see  Palatine  Court  of  Durham  Act,  1889,  s.  10. 

Palatine  Court.     And  as  to  the  present  authority  to  make  rules  for  the  Lancaster 
Lancaster         Court,  see  Chancery  of  Lancaster  Act,  1890,  s.  6. 
Court  Rules. 

(9.)  OenercU  Bules,  and  Bules  for  the  Court  of  Cltan" 
eery  of  the  CourUy  Palatine^  may  he  made  at  any  time 
after  the  passing  of  this  Act,  to  take  effect  on  or  after 
the  commencement  of  this  Act, 

9 

Bepealed  by  the  Statute  Law  Bevision  Act,  1898. 

(10.)  The  powers  of  the  Court  may,  as  regards  land 
not  exceeding  in  capital  value  five  hundred  pounds,  or 
in  annual  rateable  yalue  thirty  pounds,  and,  as  regards 
capital  money  arising  under  this  Act,  and  securities  in 
which  the  same  is  invested,  not  exceeding  in  amount 
or  value  five  hundred  pounds,  and  as  regards  personal 
chattels  settled  or  to  be  settled,  as  in  this  Act  mentioned, 
not  exceeding  in  value  five  hundred  pounds,  be  exercised 
by  any  County  Court  within  the  district  whereof  is 
situate  any  part  of  the  land  which  is  to  be  dealt  with  in 
the  Court,  or  from  which  the  capital  money  to  be  dealt 
with  in  the  Court  arises  under  this  Act,  or  in  connexion 
with  which  the  personal  chattels  to  be  dealt  with  in  the 
Court  are  settled. 

County  Court,      As  to  proceedings  in  the  County  Court  under  thia  Ac^,  see  County 
CourtXlules,  1903,  0.38. 

Payment  of  47.  Where  the  Court  directs  that  any  costs,  charges, 
settfed**'  ^^  ^^  expenses  be  paid  out  of  property  subject  to  a  settle- 
property,  ment,  the  same  shall,  subject  and  according  to  the 
directions  of  the  Court,  be  raised  and  paid  out  of  capital 
money  arising  under  this  Act,  or  other  money  liable  to 
be  laid  out  in  the  purchase  of  land  to  be  made  subject  to 
the  settlement,  or  out  of  investments  representing  such 
money,  or  out  of  income  of  any  such  money  or  invest- 
ments, or  out  of  any  accumulations  of  income  of  land, 
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money  or  inTestments,  or  by  means  of  a  sale  of  part  of    SS.  47, 48. 

the  settled  land  in  respect  whereof  the  costs,  charges,  or  court;  Land 

expenses  are  incurred,  or  of  other  settled  land  comprised      Commis- 

in  the  same  settlement  and  subject  to  the  same  limita-  Procedurb. 

tions,  or  by  means  of  a  mort^^age  of  the  settled  land  or 

any  part  thereof,  to  be  made  by  such  person  as  the  Court 

directs,  and  either  by  conveyance  of  the  fee  simple  or 

other  estate  or  interest  the  subject  of  the  settlement, 

or  by  creation  of  a  term  or  otherwise,  or  by  means 

of  a  charge  on  the  settled  land  or  any  part  thereof, 

or  partly  in  one  of  those  modes  and  partly  in  another 

or  others,  or  in  any  such  other  mode  as  the   Court 

thinks  fit. 

As  to  payment  of  the  tenant  for  life's  costs  of  a  sale,  including  those  Coits. 
of  his  own  incumbrancers,  see  Be  Beck,  24  Ch.  D.  608.  But  the  costs 
of  the  tenant  for  life's  incumbrancers  were  disallowed  in  Cardigan  y. 
Curzon-Howe,  40  Ch.  D.  339 ;  41  Ch.  D.  375.  As  to  costs  incidental 
to  the  exercise  of  the  powers  of  this  Act,  see  s.  21  (x.),  and  note;  also 
8.  46  (6). 

For  form  of  Order,  see  Seton,  6th  cd.,  1763, 1837. 

48. — (1.)  The  Commissioners   now   hearing   the    three  ConBUtuUon  of 
several  styles  of  the  Inclosure  Commissioners  for  England  ,^0,,^, .  i^'r 
and  Wales,  and  the  Copyhold  Commissioners,  and  the  Tithe  po^oer$,  <tc. 
Commissioners  for  England  and  Wales,  shall,  by  virtv^  of 
this  Act,  become  and  shall  he  styled  the  Land  Commissioners 
for  England. 

The  Land  Commissioners  are  now  the  Board  of  Agriculture  and  52  &  53  Vict. 
Fisheries :  see  the  Board  of  Agriculture  Act,  1889,  s.  (1)  (b.),  and  c  30. 
8. 13,  which  repeals  this  p.  down  to  the  end  of  subs.  (5) ;  also  the 
Board  of  Agriculture  and  Fisheries  Act,  1903. 

Subss.  2-5  relate  solely  to   the   powers  and   duties  of  the  Board 
generally,  and  are  accordingly  omitted  here, 

(6.)  The  Land  Commissioners  shall,  by  virtue  of  this 
Act,  have,  for  the  purposes  of  any  Act,  public,  local, 
personal,  or  private,  passed  or  to  be  passed,  making  pro- 
vision for  the  execution  of  improvements  on  settled  land, 
all  such  powers  and  authorities  as  they  have  for  the  pur- 
poses of  the  Improvement  of  Land  Act,  1864 ;  and  the  27  &  28  vict. 
})rovisions  of  the  last-mentioned  Act  relating  to  their  ^'  ^^** 
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SS.  48, 49, 50.  proceedings  and  inquiries,  and  to  authentication  of  in- 
Couet;  Laud  struments,  and  to  declarations,  statements,  notices,  appli- 
CoMMu-     cations,   forms,  security  for  expenses,  inspections,  and 
Procedure,  examinations,  shall  extend  and  apply,  as  far  as  the  nature 
"""^       and  circumstances  of  the  case  admit,  to  acts  and  pro- 
ceedings done  or  taken   by  or  in  relation  to  the  Land 
Commissioners  under  any  Act  making  provision  as  last 
aforesaid  ;  and  the  provisions  of  any  Act  relating  to  fees 
or  to  security  for  costs  to  be  taken  in  respect  of  the  busi- 
ness transacted  under  the  Acts  administered  by  the  three 
several  bodies  of  Commissioners  aforesaid  shall  extend 
and  apply  to   the  business   transacted  by  or  under  the 
direction  of  the   Land   Commissioners  under  any  Act, 
public,  local,  personal,  or  private,  passed  or  to  be  passed, 
by  which  any  power  or  duty  is  conferred  or  imposed 
on  them. 

,  It  is  conceired  that  tbe  expresAion  *'  Act  pasaed  "  only  speaks  and 
has  efifect  after  the  Act  ia  which  it  is  contained  has  passed,  and 
includes  that  Act. 

Fiiinj?of  49. — (1.)  Every  certificate  and  report  approved  and 

^**of(^-    ™*de  by  the  Land  Commissioners  under  this  Act  shall 
mistionen.       be  filed  in  their  office. 

'  (2.)  An  office  copy  of  any  certificate  or  report  so  filed 
shall  be  delivered  out  of  their  office  to  any  person  re- 
quiring the  same,  on  payment  of  the  proper  fee,  and 
shall  be  sufficient  evidence  of  the  certificate  or  report 
whereof  it  purports  to  be  a  copy. 


Restrictions,  XIL — EeSTRICTIONS,  SAVINGS,  AND  GENERAL 

ANDoiN^^L  Provisions. 

*       60. — (1.)  The  powers  under  this  Act  of  a  tenant  for 

^T*"m**'      life  are  not  capable  of  assignment  or  release,  and  do  not 
contract  not    pass  to  a  pcrson  as  being,  by  operation  of  law  or  otherwise, 
iwwen*^dd.     ^^  assignee  of  a  tenant  for  life,  and  remain  exerciseable 
by  the  tenant  for  life  after  and  notwithstanding  any  as- 
signment, by  operation  of  law  or  otherwise,  of  his  estate 
or  interest  under  the  settlement. 
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(2.)  A  contract  by  a  teuant  for  life  not  to  exercise  any       S.  so. 
of  his  powers  under  this  Act  is  void.  RBSTRicnoNa, 

(3.)  But  this  section  shall  operate  without  prejudice  to  ®^P^'^^ 
the  rights  of  any  person  being  an  assignee  for  value  of  Pbovisions. 
the  estate  or  interest  of  the  tenant  for  life ;  and  in  that 
case  the  assignee's  rights  shall  not  be  affected  without 
bis  consent^  except  that,  unless  the  assignee  is  actually 
in  possession  of  the  settled  land  or  part  thereof,  his 
consent  shall  not  be  requisite  for  the  making  of  leases 
thereof  by  the  tenant  for  life,  provided  the  leases  are 
made  at  the  best  rent  that  can  reasonably  be  obtained, 
without  fine,  and  in  other  respects  are  in  conformity  with 
this  Act. 

(4.)  This  section  extends  to  assignments  made  or 
coming  into  operation  before  or  after  and  to  acts  done 
before  or  after  the  commencement  of  this  Act ;  and  in 
this  section  assignment  includes  assignment  by  way  of 
mortgage,  and  any  partial  or  qualified  assignment,  and 
any  charge  or  incumbrance ;  and  assignee  has  a  meaning 
corresponding  with  that  of  assignment. 

See  on  this  b.,  S.  L.  A.,  1890,  s.  4,  which  declares  an  instrument 
afifectiDg  the  interest  of  the  tenant  for  life  hy  way  of  marriage  settle- 
ment or  family  arrangement  to  be,  not  an  assignment  within  this  s^ 
but  part  of  **  the  settlement." 

This  s.  does  not  expressly  provide  against  disclaimer  of  a  power,  but  Disclaimer 
a  teoant  for  life  could  not  disclaim  the  powers  and  retain  the  estate ; 
the  disclaimer  to  be  effectual  must  be  complete,  more  especially  as  he 
is  a  trustee  of  the  power,  s.  53. 

The  effect  of  this  s.  is  that  the  person  defined  in  the  Act  as  tenant  Effect  of  s. 
for  life  entitled  to  exercise  the  powers  conferred  by  the  Act,  always 
remains  so  entitled :  see  Be  Mundy  and  Boper,  1899, 1  Ch.  275 ;  Be 
Lord  Wimhome  and  Browne^  1904,  1  Ch.  537.  He  cannot  divest 
himself  of  those  powers,  nor  contract  absolutely  not  to  exercise  them, 
but  he  may  by  assignment  for  value  prevent  himself  from  exorcising 
the  powers  as  against  the  assignee.  It  seems  that  though  a  tenant  for 
life  may  have  actually  conveyed  the  estate,  for  his  life  interest  therein, 
yet  no  release  or  reconveyance  by  his  assignees  is  necessary.  Their 
mere  consent  to  the  exercise  of  the  power  restores  its  full  operation 
under  s.  20,  and  it  overrides  all  the  limitations  of  the  settlement :  Be 
Du  Cane  and  Nettle/old,  1898,  2  Ch.  96,  108-9 ;  and  see  n.  to  s.  20, 
«ttp.,  "What  estates  overreached."  Thus  the  execution  of  powers 
under  the  Act  is  governed  by  the  same  j^rinciple  as  the  execution  of 
powers  conferred  by  a  settlement  (as  to  which,  see  Be  Cooper,  27  Ch, 
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Implied 
consent. 


Rerenionaiy 
life  estate. 


S.  50.        D.  665 ;  Nod  y.  Lord  Henley,  WCl  &  T.  302 ;   He  Bedingfidd  A 

Herring  J 1893,  2  Ch.  332) ;  except  that  the  latter  are  capable  of  being 

slra^^  released  and  extinguished,  and  are  bound  by  a  coctract  not  to  exercise 
^ND  General  them ;  there  is  this  further  exception,  namely,  that  a  lease  under  the 
Pboyisionb.    Act  without  fine  made  by  the  tenant  for  life  while  he  remuns  in 
possession  will  bind  all  his  assignees. 

A  mortgagee  of  the  life  estate  who  becomes  a  purchaser  at  a  sale  of 
the  fee  thereby  consents  to  the  sale :  Be  Kingsley  dh  Holder,  115  L.  T. 
News.  201. 

The  same  principle  applies  to  assignments  made  before  as  well  as  to 
those  made  after  the  commencement  of  the  Act,  and  to  assignments 
made  by  the  tenant  for  life  of  his  estate  before  it  falls  into  possession. 
Subs.  4,  so  far  as  regards  leases,  is  stronger  as  against  a  mortgagee 
under  a  mortgage  of  a  life  estate  than  the  power  of  leasing  in  s.  18 
of  the  G.  A.,  as  against  a  mortgagee  of  the  fee  simple.    The  latter 
power  does  not  affect  a  mortgagee  prior  to  the  Act  or  a  mortgagee  who 
contracts  himself  out  of  the  Act.    Under  subss.  3  and  4  of  this  s. 
any  lease  at  the  best  rent  and  without  fine  made  in  conformity  with 
this  Act  by  a  tenant  for  life  while  in  possession  binds  his  mortgagee, 
whether  the  mortgage  be  made  before  or  after  this  Act  and  notwith- 
standing any  agreement  to  the  contrary.    This  seems  unobjectionable^ 
as  the  mortgagee  of  a  tenant  for  life  has  no  permanent  interest  in  the 
land,  and  the  exercise  of  the  power  must  generally  be  for  his  benefit 
by  producing  income ;  see  Be  ManseTs  S.  E.,  W.  N.,  1884,  209. 
Notwithstanding  this  s.  the  tenant  for  life  will  cease  to  have  the 
1^*^*7  f    Vf    P®^®"  conferred  by  the  Act  when  there  is  a  complete  disentail  operating 
'  as  a  complete  disposition  of  the  fee  simple  by  tenant  for  life  and  remain- 
derman, with  no  relimitation  of  a  life  estate  to  the  former  tenant  for 
life ;  the  remainderman  never  had  the  power?.    If  there  be  a  re-settle- 
ment, that  of  course  brings  the  Act  again  into  operation. 

As  to  the  effect  generally  of  a  re-settlement,  and  as  to  restoring  on  a 
re-settlement  the  life  estate  of  the  tenant  for  life  under  the  prior  settle- 
ment, see  n.  to  s.  2  (1),  sup.,  '^  Compound  Settlement." 

The  powers  of  the  Act  are  given  to  a  tenant  in  tail  in  possession, 
8.  58 ;  and  it  would  seem  to  follow  from  Be  Mundy  A  Boper,  sup., 
that  he  can  exercise  the  powers  after  having,  while  in  possession , 
barred  the  entail,  if,  by  reason  of  family  charges  a  settlement  is  still 
subsisting :  see  Be  Lord  Wimhorne  &  Browne,  1904, 1  Gh.  537,  and 
nn.  to  8. 2  (1),  sttp.,  •*  Compound  Settlement ; "  •'  By  way  of  succession." 
On  a  surrender  by  the  tenant  for  life  to  the  immediate  remainder- 
man in  fee  the  Act  ceases  to  be  applicable,  unless  family  charges  are 
still  subsisting  so  that  the  land  still  stands  limited  to  persons  by  way 
of  succession,  in  which  case  the  powers  of  the  tenant  for  life  remain 
exercisable,  notwithstanding  that  his  life  estate  is  extinguished  by 
the  surrender  :  Be  Lord  Wimhorne  &  Browne,  sup.  And  where  the 
tenant  for  life  surrenders  his  life  interest  in  an  undivided  share  of  the 
settled  lands  to  the  remainderman,  he  can  still  exercise  his  powers  as 
to  the  entirety,  with  the  consent  of  the  remainderman  if  an  assignee 
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for  value :   Be  Barlow,  1903,  1  Ch.  382.     Many  titles  must  have     gg.  50,  51. 
been  made  by  a  tenant  for  life,  who  was  in  possession  by  reason  of         — 
a  surrender  of  a  prior  tenant  for  life,  while  the  latter  was  alive.  Rbotrictions, 
These  appear  to  be  invalidated,  j^kd  General 

Provisions. 
51. — (1.)  If  in  a  settlement,  will,  assurance,  or  other        -; — 

instrument  executed  or  made  before  or  after,  or  partly  ©r  Hmiution 
before  and  partly  after,  the  commencement  of  this  Act  a  against 

,  ,  ^  6xerci86  of 

provision  is  inserted  purporting  or  attempting,  by  way  of  powers,  void, 
direction,  declaratiou,  or  otherwise,  to  forbid  a  tenant  for 
life  to  exercise  any  power  under  this  Act,  or  attempting, 
or  tending,  or  intended,  by  a  limitation,  gift,  or  disposi- 
tion over  of  settled  land,  or  by  a  limitation,  gift,  or  dis- 
position of  other  real  or  any  personal  property,  or  by  the 
imposition  of  any  condition,  or  by  forfeiture,  or  in  any 
other  manner  whatever,  to  prohibit  or  prevent  him  from 
exercising,  or  to  induce  bim  to  abstain  from  exercising,  or 
to  put  him  into  a  position  inconsistent  with  his  exercising, 
any  power  under  this  Act,  that  provision,  as  far  as  it 
purports,  or  attempts,  or  tends,  or  is  intended  to  have,  or 
would  or  might  have,  the  operation  aforesaid,  shall  be 
deemed  to  be  void. 

(2.)  For  the  purposes  of  this  section  an  estate  or  in- 
terest limited  to  continue  so  long  only  as  a  person 
abstains  from  exercising  any  power  shall  be  and  take 
effect  as  an  estate  or  interest  to  continue  for  the  period 
for  which  it  would  continue  if  that  person  were  to  ab- 
stain from  exercising  the  power,  discharged  from  liabilty 
to  determination  or  cesser  by  or  on  his  exercising  the 
same. 

The  previous  p.  precludes  the  tenant  for  life  from  divesting  himself 
of  the  powers  conferred  by  the  Act.  This  s.  precludes  the  settlor  from 
taking  away  or  cutting  down  those  powers,  and  from  giving  them  to 
trustees  instead  of  to  the  tenant  for  life :  Be  Clitheroe  Estate,  31  Cb.  D. 
138 ;  and  overrides  a  private  Act :  Be  Chaytors  8.  E.  Act,  25  Gb.  D. 
651 ;  and  see  Be  Bale  &  Clark,  34  W.  R.  624 ;  W.  N.,  1886, 65.  But 
there  must  be,  to  begin  with,  a  limitation  which,  but  for  the  attempted 
prohibition,  would  constitute  a  tenant  for  life  capable  of  exercising  the 
powers  of  the  Act :  see  Be  Atkinean,  31  Ch.  D.  577,  581 ;  Be  Bailees 
S.  E.,  29  Ch.  D.  78,  84;  Be  Edwards,  1897,  2  Ch.  412.  Sube.  1 
makes  any  clause  of  forfeiture  void,  and  by  subs.  2  an  estate  originally 
limited  so  as  to  ceace  when  the  tenant  for  life  attempts  to  make  use 
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SS.  51,  52.    of  the  powers  of  the  Act,  is  enlarged  into  the  estate  which  would  haYe 

existed  irrespective  of  the  clause  of  cesser. 

^^"s^HrasT**      "^^^  restraint  on  anticipation  by  a  married  woman  is  removed 
ikMD  General  (^*  ^^  (6))  so  as  to  enable  the  powers  of  the  Act  to  be  exercised  by  her 
Provisions,    notwithstanding  that  restraint. 

•"~"  The  provisions  made  void  by  this  f,  are  only  provisions  which 

prevent  or  tend  to  prevent  the  exercise  of  the  powers  of  the  Act; 
Gousequently  a  limitation  over  on  bankruptcy  of  a  tenant  for  life  or  on 
alienation  of  his  life  estate  is  not  affected :  Be  Levy^s  Trusts,  30  Ch.  D. 
119.  After  a  sale  of  the  fee  simple  under  the  Act  he  would  still  be 
entitled  to  the  income  of  the  proceeds  of  sale  until  bankruptcy  or 
alienation.  There  is,  therefore,  in  such  a  case  no  provision  tending  to 
prevent  the  exercise  of  the  statutory  powers.  Also  an  obligation  to 
create  a  sinking  fund,  to  pay  off  moneys  raised  for  improvements 
under  the  settlement,  is  valid,  since  it  does  not  interfere  with  the 
powers  conferred  by  the  Act :  Be  Stidbury  d;  Poynton  Estates,  1893, 
3  Gh.  74.  On  the  other  hand,  a  limitation  over  or  the  cesser  of  an 
annuity  in  case  of  non-residence  is  rendered  void,  so  far  as  it  tends  to 
prevent  the  exercise  of  the  statutory  powers:  Be  Paget,  30  Ch.  D.  161; 
Be  Eastman,  W.  N.,  1898, 170 ;  68  L.  J.,  Ch.  122 ;  Be  Dalrymple,  49 
W.  R.,  627 ;  Be  Fitzgerald,  1902, 1  Jr.  R.  162 ;  Be  Bichardson,  1904, 
2  Ch.  777  (cited  in  n.  to  s.  58  (1)  (ii.),  fVO 

But  this  8.  does  not  prevent  the  forfeiture  taking  effect,  if  the  tenant 
for  life  ceases  to  reside  for  any  reason  other  than  the  exercise  of  his 
statutory  powers :  Be  Eaynes,  37  Ch.  D.  306 ;  Be  Trtnchard,  1902, 
1  Ch.  378. 

The  prohibition  in  this  s.  applies  not  only  to  a  provision  in  the 
settlement  itself,  but  also  to  a  provision  in  any  other  instrument. 
Thus  a  bequest  of  Income,  for  keeping  up  a  settled  estate,  and  of  the 
balance  to  the  tenant  for  life,  with  a  provision,  that  if  be  should 
cease  to  be  entitled  to  the  rents  and  proQts,  the  income-bearing  fund 
should  fall  into  residue,  takes  effect  under  subs.  2  as  a  bequest  of 
income  for  life,  and  does  not  cease  on  tale  of  the  estate :  Be  Ames, 
1893,  3  Ch.  479 ;  and  a  gift  over  of  personal  estate  to  take  effect  on  a 
sale  of  the  land  is  void :  Be  Smith,  1899, 1  Ch.  331. 
Attempts  to  The  Act  cannot  be  evaded  by  a  limitation  by  way  of  trust  or*other- 
evade  the  Act.  wise  to  A.  for  his  life  of  an  annuity  payable  out  of  rents  and  profits, 
greater  in  amount  than  the  income  of  the  property,  and,  subject  thereto, 
a  limitation  of  the  property  during  A.'8  life  to  the  use  of  or  in  trust 
for  B.  In  such  a  case  B.  would  be  tenant  for  life  within  the  Act  under 
s.  68  (1)  (ix.),  or  s.  58  (1)  (v.)  and  s.  2  (7) :  see  Be  Jones,  26  Ch.  D. 
736 ;  Be  Clitheroe,  28  ib,  378;  31  ib.  135. 

Provision  52*  Notwithstanding  anything  in  a  settlement,   the 

future!  ^^      exercise  by  the  tenant  for  life  of  any  power  under  this 
Act  shall  not  occasion  a  forfeiture. 

See  Be  Eaynes,  cited  in  note  to  last  a. 
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53.  A  tenant  for  life  shall,  in  exeroisiDg  any  power       S.  53. 
under  this  Act,  have  regard  to  the  interests  of  all  parties  RBSTRicriosa, 
entitled  under  the  settlement,  and  shall,  in  relation  to     Savings, 
tiie  exercise  thereof  by  him,  be  deemed  to  be  in  the  provisions. 
position  and  to  have  the  duties  and  liabilities  of  a  trustee  j^^^^ 

for  those  parties.  life  trastee 

for  all  parties 

«       .      ^   -  interested. 

See  also  S.  L.  A.,  1890,  s.  12. 

This  8.  does  not  make  the  tenant  for  life  a  trustee  within  the  Lunacy 
Act,  1890,  B.  128 :  Be  Baggs,  1894,  2  Ch.  416  n. ;  and  see  Be  Salt^ 
1896, 1  Ch.  117, 121. 

As  a  general  rule  the  tenant  for  life  is  entitled  to  make  the  full  profit 
out  of  all  the  legal  incidents  of  his  life  estate.  He  may,  when  not 
impeachable  for  waste,  cut  all  the  profitable  timber,  though  equity 
will  restrain  him  from  cutting  where  it  is  without  adequate  advantage 
and,  apparently,  simply  malicious.  On  the  same  principle,  before  the 
Act  8  &  9  Vict.  c.  106,  s.  8,  a  tenant  for  life,  with  remainder  to  issue 
unborn,  with  remainder  to  himself  in  fee,  could  by  bimple  conveyance 
destroy  the  contingent  remainder,  and  no  relief  could  be  obtained  in 
equity.  But  by  this  s.  he  is  made  a  trustee  as  to  all  powers  conferred 
ou  him  by  the  Act,  and  is  accountable  as  such.  Thus  the  tenant  for 
life  may  make  an  improper  or  improvident  sale  or  lease,  good  in 
favour  of  the  purchaser  or  lessee  under  s.  54,  but  under  this  s.  he 
will  be  answerable  to  the  same  extent  as  a  trustee  making  the  same 
sale  or  lease  ;  thid  s.  does  not  impose  a  condition  afifecting  title :  Be 
Marquis  of  AiletHmry's  8.  K,  1892, 1  Ch.  506,  536, 545.  The  general 
effect  of  this  s.  is  to  make  the  tenant  lor  life  answerable  for  an  im- 
provident or  improper  exercise  of  the  powers  conferred  on  him  by  the 
Act  in  the  same  manner  as  if  he  were  an  actual  trustee ;  and  he  ought 
to  take  into  consideration  the  sentimental  objections  of  remaindermen, 
and  the  interests  of  the  people  upon  his  estate:  see  Cardigan  v. 
Curzon-Eowe,  30  Ch.  D.  531,  539 ;  Be  Duke  of  Marlborough,  ib,  127, 
134;  32  ib.  8,  11;  Be  Lord  Stamford's  S.  E,,  43  ib.  84,  95;  Be  Earl 
of  Badnor,  45  ib.  402,  416,  423;  Be  Mar  quia  of  Ailesbury'e  S.  E.y 
1892, 1  Ch.  506,  540;  1892,  A.  C.  356 ;  Sutherland  v.  S.,  1893,  3  Ch. 
169.  But  the  fact  that  he  will  derive  a  benefit  is  not  in  itself  suffi- 
cient to  prevent  him  from  exercising  his  discretion :  Be  Lord  Stamford^ 
66  L.  T.  484 ;  Be  Bichardton,  1900,  2  Ch.  778 ;  nor  the  fact  that  the 
devolution  of  the  property  may  be  altered :  Be  Duke  of  Marlborough^ 
32  Ch.  D.  1, 11.  Nor  will  he  be  restrained  from  selling  merely  on  When  sale  not 
speculative  evidence  adduced  by  the  remainderman  of  the  prospective  restrained, 
value  of  the  estate  :  Thomas  v.  Williams,  24  Ch.  D.  558.  Secus,  if  he 
attempts  to  sell  the  property  infinitely  below  its  value :  Wheelwright 
V.  Waiker^  23  ib.  762,  762,  per  Pearson,  J.  See  also  note  to  s.  3  (i.). 
And  the  Court  will  restrain  a  tenant  for  life  from  mortgaging,  when 
the  mortgage  would  unjustly  prejudice  the  interests  of  other  persons 
claiming  under  the  settlement :  Hampden  v.  Earl  of  BuckinghamMre^ 
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SS.  53,  54.     1893, 2  Ch.  53L;  or  from  leasing  on  terms — e^,  restrictive  of  the  sale  of 
intoxicatiog  liquors — prejudicial  to  such  persons :  Re  Earl  Somers,  39 

Savings  *'  ^^^'  *^'  ^^^*    ^°^  c^^  in  which  leases  were  held  invalid  under  this 
▲NO  General  &•>  see  Sutherland  v.  5.,  sup. ;  Chandler  v.  Bradley,  1897, 1  Gh.  315, 
Provisions.    320 ;  Middlemass  v.  Stevens,  1901,  1  Ch.  574. 

.  ,.  T"  .  As  to  the  bearing  of  this  s.  on  the  question  whether  the  proceeds  of 
proceeds  of  ^^^  ^^  ^^  heirlooms  ought  to  be  applied  in  discharging  incumbrances 
aiale  of  heir-  on  the  settled  lando,  see  He  Duke  of  Marlborough,  32  Cb.  D.  1 ; 
looms,  Jis  lord  Stafford's  SeUlement  db  Will,  1904,  2  Ch.  72 ;  and  n.  to 

8.  37,  sup. 
Restrictive  A  tensnt  for  life  who,  when  selling,  takes  a  rcbtrictive  covenant  from 

corenant.  ^jj^  purchaser  cannot  validly  agree  that  on  payment  of  a  certain  sum 

at  any  future  time  the  covenant  shall  be  released :  Palmer  v.  Grand 

Junction  <fec.  Co.,  86  L.  T.  352. 
Damages  Damages  recovered  by  a  tenant  for  life  from  a  lessee  in  an  action  on 

reoovered  ^  repairing  covenant  in  a  lease  granted  by  such  tenant  for  life  are  by 

virtue  of  this  s.  recovered  by  him  as  trustee  for  the  trust  estate,  and 

the  trustees  of  the  settlement  are  entitled  to  be  joined  as  plaintiffs ; 

Mitchell  V.  Armstroftg,  17  T.  L.  R.  495. 
A  person  claiming  under  the  tenant  fur  life  cannot  complain  of  a 

breach  of  trust  committed  by  him :  Re  Freme,  1894, 1  Ch.  1, 10. 
Costs.  The  tenant  for  life  is  not  entitled  to  trustees*  costs:  but  see  Re 

Llewellin,  37  Ch.  D.  317,  325-8 ;  Re  Smith's  S.  E.,  1891,  3  Ch.  65. 

Only  one  tiet  of  costs  was  allowed  to  him  and  his  mortgagees  in 

Sebright  v.  Thornton,  W.  N.,  1885,  176 :  and  see  Cardigan  v.  Curzon* 

Howe,  40  Ch.  D.  339  ;  41  ib.  375. 

General  pro-        54,  On  a  Sale,  exchange,  partition,  lease,  mortgage, 

Uction  of  V  11  J.  J.L 

parchaser8,ftc.  ^r  Charge,  a  purchaser,  lessee,  mortgagee,  or  other  person 
dealing  in  good  faith  with  a  tenant  for  life  shall,  as 
against  Ml  parties  entitled  under  the  settlement,  be 
conclusively  taken  to  have  given  the  best  price,  con- 
sideration, or  rent,  as  the  case  may  require,  that  could 
reasonably  be  obtained  by  the  tenant  for  life,  and  to 
have  complied  with  all  the  requisitions  of  this  Act. 

This  s.  makes  good  the  title  of  a  purchaser,  &c.,  dealing  with  a 
tenant  for  life,  provided  be  is  not  a  party  to  and  has  no  notice  of  any 
improper  dealing  :  Re  Handman  &  Wilcox,  1902, 1  Ch.  599 ;  Eurrell 
V.  Littlejohny  1904, 1  Ch.  689 ;  and  see  as  to  bribe.  Chandler  v.  Bradley, 
1897, 1  Cb.  315.  In  regard  to  notice  the  C.  A.,  1882,  s.  3,  aids  the 
purchaser's  title. 
Sub-purchaser.  Whether  a  purchaser  for  value  without  notice  from  a  purchaser,  &c,, 
not  entitled  to  the  benefit  of  this  s.  gets  a  good  title,  qu.,  see  Re  Hand^ 
man  &  Wilcox,  sup.  It  depends  on  whether  the  sale,  &c.,  to  the 
oiigiual  purchaser,  &c.,  ^as  void  or  only  voidablcj  and  it  is  conceived 
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that  it  would  be  wholly  void.    But  even  if  it  was  voidable  only,  the  S8.  64,  55,  66. 

Court  will  not  force  the  title  upon  an  unwilling  purchaser  from  him :         

rj  p  Eestrictions, 

°"  ^-  Savings, 

55. — (1.)  Powers  and   authorities  conferred   by  this  ^^qvimons. 
Act  on  a  tenant  for  life  or  trustees  or  the  Court  or  the  „     : — ^ 

,  ,     -  .  .  Kxercwe  of 

Land  Commissioners  are  exerciseable  from  time  to  time,    powers ; 

limitation  of 
See  n.  to  8.  48  (1.),  sup.,  as  to  the  substitution  of  the  Board  of  provisions,  &c. 
Agriculture  and  Fisheries  for  the  Land  Commissioners. 

(2.)  Where  a  power  of  sale,  enfranchisement,  exchange, 
partition,  leasing,  mortgaging,  charging,  or  other  power 
is  exercised  by  a  tenant  for  life,  or  by  the  trustees  of  a 
settlement,  he  and  they  may  respectively  execate,  make, 
and  do  all  deeds,  instruments,  and  things  necessary  or 
proper  in  that  behalf. 

See  the  special  powers  for  completion  of  sales,  &c.,  conferred  by  s. 
20,  and  S.  L.  A.,  1890,  s.  6. 

As  to  covenants  for  title  by  a  tenant  for  life,  see  Re  Bat/,  1896, 1 
Ch.  468,  474,  479. 

(3.)  Where  any  provision  in  this  Act  refers  to  sale, 
purchase,  exchange,  partition,  leasing,  or  other  dealing, 
or  to  any  power,  consent,  payment,  receipt,  deed,  assur- 
ance, contract,  expenses,  act,  or  transaction,  the  same 
shall  be  construed  to  extend  only  (unless  it  is  otherwise 
expressed)  to  sales,  purchases,  exchanges,  partitions, 
leasings,  dealings,  powers,  consents,  payments,  receipts, 
deeds,  assurances,  contracts,  expenses,  acts,  and  trans- 
actions under  this  Act. 

See  ^e  Llewdlin,  37  Ch.  D.  317,  326-8 ;  Re  Smith's  S,  E.,  1891, 3 
Ch.  65. 

56. — (1.)  Nothing  in  this  Act  shall  take  away,  abridge,  saving  for 
or  prejudicially  affect  any  power  for  the  time  being  sub-  ^^^^^  powers, 
sisting  under  a  settlement,  or  by  statute  or  otherwise, 
exerciseable  by  a  tenant  for  life,  or  by  trustees  with  his 
consent,  or  on  his  request,  or  by  his  direction,  or  other- 
wise ;  and  the  powers  given  by  this  Act  are  cumulative. 

(2.)  But,  in  case  of  conflict  between  the  provisions  of  a 
settlement  and  the  provisions  of  this  Act,  relative  to  any 
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Mode  of 
exercise  of 
Bettlemeat 
powers. 


S.  56.       matter  in  respect  whereof  the  tenant  for  life  exercises  or 
Restrictions,  Contracts'  or  intends  to  exercise  any  power  under  this  Act, 
Savings,     the  provisions  of  this  Act  shall  prevail ;  and,  accordingly. 
Provisions,  notwithstanding  anything  in  the  settlement,  the  consent 
of  the  tenant  for  life  shall,  by  virtue  of  this  Act,  be  neces- 
sary to  the  exercise  by  the  trustees  of  the  settlement  or 
other  person  of  any  power  conferred  by  the  settlement 
exerciseable  for  any  purpose  provided  for  in  this  Act. 

"  Powers  .  .  .  Bobsistiog  ...  by  statute,'*  e.g»  under  the  Lauds 
Clauses  Acts;  see  Re  Bentinck  and  L.  and  N,  W,  By.  Co^  40 
Sol.  J.  130. 

By  this  8.  all  the  powers  of  the  settlement  are  preserved,  but  it  would 
be  very  inconvenient  where  trustees  have  powers  for  sale  or  for  other 
purposes  at  their  discretion,  that  there  should  be  also  concurrent  powers 
vested  in  the  tenant  for  life  under  the  Act.  It  is  therefore  provided 
that  in  all  cases  powers  in  trustees  similar  to  those  conferred  by  the 
Act  are  to  be  exercised  onl^  with  the  consent  of  the  tenant  for  life; 
see  Be  Clitheroe,  28  Ch.  D.  378;  31  ib,  135;  Be  Atherton,  \V.  N., 
1891,  85.  A  person  dealing  with  the  tenant  for  life  thus  knows  that 
no  other  antagonistic  dealing  can  take  place.  The  effect  of  this  and 
the  next  s.  is,  that  the  settlor  may  enlarge  but  cannot  restrict  the 
powers  of  a  tenant  for  life  under  the  Act. 

In  Be  Duke  of  Newcastle,  24  Cb.  D.  129, 138,  Pearson,  J.,  considered 
that  the  first  part  of  subs.  2,  "  But,  in  case  of  conBict,"  &c.,  merely 
meant  that  if  there  were  a  power  given  to  the  tenant  for  life  by  the 
settlement  for  the  same  purpose,  but  not  so  large  as  a  power  in  the 
Act,  the  tenant  for  life  might  exercise  the  power  in  the  Act.  But 
this  is  a  case  of  cumulation,  not  of  conflict,  and  is  provided  for  by 
subs.  1.  Two  powers  in  one  person  cannot,  as  a  rule,  create  any  con- 
flict. But  a  power  under  the  settlement  to  trustees  and  a  power  for 
the  same  purpose  under  the  Act  to  a  tenant  for  life  create  a  conflict : 
Clarke  v.  Thornton,  35  Ch.  D.  307, 315 ;  Be  Osborne  &  Brtghfs,  Ltd., 
1902, 1  Ch.  335.  Therefore  subs.  2  provides  that  an  exercise  by  the 
tenant  for  life  of  the  powers  of  the  Act  is  to  prevail,  and  that  the 
trustees  are  not  to  exercise  their  powers  under  the  settlement  without 
his  consent.  In  this  view  the  latter  part  of  subs.  2  does  not  seem,  as 
the  learned  judge  thought,  to  go  away  altogether  from  the  case  in  the 
first  part  of  the  subs.  Where  two  powers  are  vested  in  the  same 
person,  there  would  be  a  conflict  if,  e,g,,  the  power  in  the  settlement 
were  only  exerciseable  with  some  consent  not  required  by  the  Acts ; 
see  Lonsdale  v.  Lowther,  1900,  2  Ch.  687,  697.  Where  two  or  more 
persons  together  constitute  the  tenant  for  life,  the  consent  of  one  only 
to  the  exercise  by  the  trustees  of  their  powers  under  the  settlement 
is  necessary :  S.  L.  A.,  1884,  s.  6  (2).  As  to  when  two  or  more 
persons  together  constitute  the  tenant  for  life,  see  s.  2  (6),  sup,  and 
n.  thereto,  and  Be  Osborne  ds  Bright%  Ltd,,  sup. 


Conflict  and 
cumulation. 


Consent. 
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It  IS  oofnceiTed,  hoveTer,  that  to  the  exerciBe  of  a  power  given  to         s.  56. 

trustees  for  raising  charges  by  mortgage  or  sale,  the  consent  of  the         

tenant  for  life  would  not  be  necessary.    The  trustees  would  have  a  K*»"kiOTioH3, 
title  paramount  to  that  of  the  tenant  for  life,  and  he  could  not  prevent  j^jf^  Qeherai. 
the  raising  of  the  charges.    Therefore  a  contract  by  the  trustees  to  sell    Provisions. 
in  such  a  case  would  prevail  over  a  similar  contract  by  the  tenant  for  ""^^ 

life,  and  no  difficulty  would  arise :  compare  Be  Game's  S.  E.,  1899,  ^^i^ortw^rT 
1  Gh.  324.  The  case  would  be  similar  to  that  of  contracts  by  two  or  mU. 
successive  mortgagees,  each  with  a  power  of  sale.  This  construction 
is  supported  by  the  words  "  power  exerciseable  for  any  purpose  pro- 
vided for  in  this  Act,"  which  must  mean  purposes  connected  with 
the  settled  land  and  the  settlement,  not  purposes  paramount  to  the 
rights  of  the  persons  claiming  under  the  limitations  of  the  settlement. 

When  the  tenant  for  life  contracts  to  sell,  he  can  give  a  title  to  a  When  tenant 
purchaser  free  from  charges  created  by  the  settlement  under  which  for  life  can  aell 
no  money  has  been  raised :  s.  20  (2)  (ii.) ;  and  they  would  be  trans-  •*•"*•• 
ferred  to  the  proceeds  of  sale.    In  such  case  there  would  be  no  conflict 
between  the  provisions  of  the  settlement  and  the  provisions  of  this 
Act,  and  the  trustees  would  not  be  necessary  parties  to  the  conveyance 
except  for  the  other  purposes  of  the  Act. 

Trustees  contracting  to  sell,  without  any  power  to  do  eo,  cannot 
compel  the  purchaser  to  take  a  new  contract  from  the  tenant  for  life, 
as  vendor  under  this  Act :  Be  Bryant  and  Bamingham,  44  Gh.  D.  218. 

In  the  case  of  Be  Duke  of  Newcastle,  24  Gb.  D.  129 ;  52  L.  J.  Gh. 
645 ;  48  L.  T.  779,  it  was  held— 

(1.)  That  rents  received  by  the  trustees  during  minority  were  to  be  Rents  daring 
dealt  with  as  directed  by  the  settlement  without  regard  to  the  Act.      minority. 

(2.)  That  a  power  to  trustees  by  the  direction  of  the  tenant  for  life  Settlement 
or  in  tail  in  possession,  if  of  age,  and,  if  not,  of  his  guardians,  to  sell  or  powers  ho«r 
exchange  was  exerciseable  by  the  trustees  during  minority  of  the  infant  •'•'^•••We. 
tenant  in  tail  by  the  direction  of  the  guardians. 

(3.)  That  a  power  to  the  guardians  during  minority  to  grant  agrif- 
cultural,  building,  and  mining  leases  was  exerciseable  by  them  with 
the  consent  of  the  trustees,  as  taking,  under  s.  60,  the  power  to  consent 
given  to  the  tenant  for  life  uoder  s.  56  (2). 

(4.)  That  mining  rents  were  to  be  applied  as  directed  by  the  settle-  Mining  rents, 
ment,  there  being  a  ''contrary  intention  "  expressed  within  the  meaning 
of  s.  11. 

And  (5.)  That  though  there  was  no  power  for  the  purpose  in  the  Power  under 
settlement,  the  trustees  could,  under  s.  60,  sell  surface  apart  from  Act  camnlA- 
minerals  under  s.  17,  and  the  consent  of  the  guardians  would  not  be  ^'^^' 
necessary. 

In  the  case  of  Lonsdale  v.  Lowther,  1900,  2  Gh,  687,  it  was  held — 

(1.)  That  a  mining  lease  granted  "  in  exercise  of  every  power  Exercise  of 
enabling  him  "  by  a  tenant  for  life,  who  had  power  to  grant  mining  *'  all  powers.*' 
leases  under  the  settlement,  was  granted  under  the  power  in  the 
settlement,  which  was  first  in  point  of  dato^  and  not  under  the  power 
in  the  Acts. 
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SS.  56,  57. 

RBSTaicnoKB, 
Savinob, 

AND  ObKSIIAL 
PhO  VISIONS. 


What  "  proTi- 
sioDs"  referred 
to. 

Improvementi. 


Stay  of  pro- 
ceedings under 
8.  £.  A. 

Private  Act 
oyerreached 
by  til  is  Act. 


Additional  or 
larger 
powers  by 
MtilemeDt. 


(2.)  That  the  ^  coDflict "  referred  to  in  8.  56  (2)  means  a  conflict 
between  provisions  connected  with  the  execution  of  the  power,  not 
with  the  results  of  such  execution ;  hence  that,  assuming  the  lease 
could  have  been  granted  imder  the  S.  L.  A.,  there  was  no  conflict 
within  the  meaning  of  s.  56,  bj  reason  that  under  the  settlement  the 
tenant  for  life  was  entitled  to  the  whole  of  the  mining  rents,  and  by 
s.  11  part  is  to  be  capitalized. 

The  cost  of  improvements  within  the  meaning  of  the  Acts  in 
payable  out  of  capital  money,  notwithstanding  that  by  the  settlement 
they  are  made  payable  out  of  income :  Clarke  v.  Thornton,  sup, ;  Be 
Thomas,  1900, 1  Ob.  319. 

Proceedings  under  an  order  for  sale  made  under  the  S.  E.  A.,  may 
be  stayed  so  as  to  enable  a  sale  under  this  Act:  Be  Barrs-Haden^ 
32  W.  R.  194 ;  W.  N.,  1883,  188;  or  a  lease:  Be  Poole,  32  W.  R. 
956.  And  the  powers  under  this  Act  overreach  the  provisions  of  a 
private  estate  Act  ]>assed  previously  to  the  commencement  of  this 
Act  {Be  Chaytor,  25  Gh.  D.  651),  but  not  an  actual  order,  by  the 
Court,  for  sale:  Taylor  v.  Poncia,  ib,  616;  and  note  to  s.  3  (L),  sup. 

As  to  conferring  powers  under  the  S.  E.  A.,  when  powers  under 
this  Act  can  be  exercised,  see  Be  ManseVs  S.  E,,  W.  N.,  1884,  209 ; 
Be  Houghton's  8.  E.,  W.  N.,  1894,  20. 

(3.)  If  a  question  arises,  or  a  doubt  is  entertained, 
respecting  any  matter  within  this  section,  the  Court  may, 
on  the  application  of  the  trustees  of  the  settlement,  or  of 
the  tenant  for  life,  or  of  any  other  person  interested,  give 
its  decision,  opinion,  advice,  or  direction  thereon. 

For  form  of  summons  for  opinion,  advice,  and  direction  under  this 
Bubs.  see  Form  XXL,  Chap.  VIII.,  inf. 

In  a  petition  under  s.  56,  Bacon,  V.-C,  required  an  allegation  of  the 
"statutory  conflict*':  Be  Clitheroe  Estate,  28  Ch.  D.  388. 

57. — (1.)  Nothing  in  this  Act  shall  preclude  a  settlor 
from  conferring  on  the  tenant  for  life,  or  the  trustees  of 
the  settlement,  any  powers  additional  to  or  larger  than 
those  conferred  by  this  Act 

(2.)  Any  additional  or  larger  powers  so  conferred  shall, 
as  far  as  may  be,  notwithstanding  anything  in  this  Act, 
operate  and  be  exerciseable  in  the  like  manner,  aod  with 
all  the  like  incidents,  effects,  and  consequences,  as  if  they 
were  conferred  by  this  Act,  unless  a  contrary  intention  is 
expressed  in  the  settlement. 

See  Be  Earl  o/Egmonfs  8.  E.,  44  Sol.  J.  428. 
This  subs,  prevents  any  question  as  to  how  the  combined  powers  of 
the  settlement  and  the  Act  operate.    An  additional  power  to  sell  or 
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lease  could,  under  the  settlement  taken  alone,  only  operate  by  revoca-     SS.  57, 58. 
tion  and  appointmeatof  uses.    Under  this  subs,  the  additional  powers         -^— 
will  be  common  law  powers  taking  effect  in  the  same  manner  as  the  ^yl^'f  ^^* 
powers  of  the  Act :  see  note  to  s.  20.  j^xd  General 

PBO  VISIONS. 

XIII. — Limited  Owners  Generally.  Limited 

Owners 

58. — (1.)  Each  person  as  follows  shall,  when  the  estate  generally. 
or  interest  of  each  of  them  is  in  possession,  have  the  £nunJIJ!j|7ioii 
powers  of  a  tenant  for  life  under  this  Act,  as  if  each  of  ofo^heriimited 
them  wore  a  tenant  for  life  as  defined  in   this  Act  powcw  of 
(namely) :  '*'»*°'  ^®'  ^''«- 

^*  Possession"  in  this  s.  means  possession  properly  sd  called  as  dis-  « Possession." 
tinguished  from  remainder  or  reversion,  and  there  is  no  distloction  as 
regards  a  person  in  possession  personally  or  by  his  guardian  if  an 
infant:  Be  Morgan,  24  Ch.  D.  114,  116 ;  Be  Jones,  26  ib.  736,  744; 
Be  Strangways,  34  iU.  423;  Be  Martyn,  69  L.  J.  Ch.  733;  and  see 
s.  2  (5)  ;  Be  Edwards'  SetOement,  1897,  2  Ch.  412. 

*'  Possession  "includes  receipt  of  rents  and  profits  (s.  2  (10)  (i.)),  sd 
that  a  lease  does  not  prevent  the  estate  or  interest  being  in  possession. 

(i.)  A  tenant  in  tail,  inclading  a  tenant  in  tail  who  is 
by  Act  of  Parliament  restrained  from  barring 
or  defeating  his  estate  tail,  and  although  the 
reversion  is  in  the  Crown,  and  so  that  the  exer- 
cise by  him  of  his  powers  under  this  Act  shall 
bind  the  Grown,  but  not  including  such  a  tenant 
in  tail  where  the  land  in  respect  whereof  he  is  so 
restrained  was  purchased  with  money  provided 
by  Parliament  in  consideration  of  public  services: 

See  n.  to  8.  2  (1),  "  Compound  Settlement." 

This  subs,  extends  the  benefits  of  the  Act  to  tenants  ih  tail  under  As  to  certain 
Acts  of  Parliament  ("  settlement "  includes  "  Act  of  Parliament,"  «nbarrable 
8.  2  (1)),  which  restrain  a  bar  of  the  entail.    It  also  enables  a  sale  ^       ^' 
where  a  bar  of  the  estate  tail  is  prevented  by  the  Act  34  &  35  Hen.  8, 
c.  20  (as  to  which  see  Fines  and  Recoveries  Act,  1833,  s.  18).    It  also, 
in  connexion  with  subs,  (iii.),  enables  the  Crown  reversion  in  Ireland 
under  a  grant  from  the  Crown  to  be  barred,  though  the  tenant  in  tail 
cannot  bar  it  by  enrolled  deed — see  Fines  and  Recoveries  (Ireland) 
Act,  1834 — as  he  can  in  England  under  the  English  Act  (s.  15)  where 
the  case  is  not  within  the  Act  of  Hen.  8.    But  then,  under  p.  22  (5) 
of  this  Act,  the  money  (subject  to  auy  application  under  s.  21),  or  the 
investments  representing  it,  and,  under  s.  24,  the  land  acquired  with 
it,  will  become  inalienable,  or  subject  to  a  reversion  in  the  Crown,  as 
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S.  58. 

LiXITCD 

OWNEIIS 

OENKKALLT. 


Finance  Act, 
1894. 


Leaseholds. 


Instances  of 

executory 

devise. 


the  case  may  be  (see  note  to  Bubs.  iii.).  The  Act  does  not  apply  to 
lands  purchased  with  money  provided  by  Parliameot  for  public  servicefi. 
Thus  the  parliamentary  estates  settled  on  the  Dukedom  of  Wellington 
and  the  Earldom  of  Nelsou  cannot  be  sold  under  this  Act.  But  the 
lands  settled  on  the  Earldoms  of  Shrewsbury  and  Abergavenny,  and 
all  lands  which  have  hitherto  become  inalienably  entailed  under  the 
Act  3i  &  35  Hen.  8,  c.  20,  can  now  be  sold ;  also  the  lands  and  mansion 
settled  on  the  Dukedom  of  Marlborough,  inalienably  entailed  under  5 
Anne,  c  3,  being  respectively  lands  provided  by  the  Grown  with  the 
sJinction  of  Parliament,  and  a  mansion,  priocipally  built  at  the  expense 
of  the  Grown  out  of  moneys  granted  by  Parliament :  He  Duke  of  Marl' 
horough^s  Parliamentary  Ustatet,  8  T,  L.  R.  179  ;  Me  Duke  of  JUarl" 
horougKe  Blenheim  Estates^  ib,  582. 

A  tenant  in  tail  of  lands  settled  by  Act  of  Parliament  with  a 
restriction  upon  alienation,  is  not  by  virtue  of  this  s.  a  person  capable 
of  alienating  the  lands  within  the  meaning  of  s.  5,  subs.  5,  of  the 
Finance  Act,  1891 :  Jte  Bolton  Estates  Act,  1863,  1904,  2  Gh.  289. 

(ii.)  A  tenant  in  fee  simple,  with  an  executory  limita- 
tion, gift,  or  disposition  over,  on  failure  of  his 
issue,  or  in  any  other  event : 

This  subs,  does  not  seem  to  apply  to  the  owner  of  leaseholds  subject 
to  a  gift  over.  Even  if  leaseholds  are  settled  on  trusts  corresponding 
with  the  uses  of  the  freeholds,  the  tenant  in  fee  of  the  latter  with 
a  gift  over  cannot  dispose  of  the  settled  leaseholds,  sed  qu. 

This  subs,  must  be  read  with  G.  A.,  1882,  s.  10,  svp. ;  and  see  n. 
to  s.  2  (1),  sup,    '*  Alternative  gifts." 

Where  there  was  a  devise  upon  trust  to  pay  the  rents  to  the  testator's 
wife  for  the  maintenance  of  his  son  until  twenty-one,  and  then  u|X)n 
trust  for  him  absolutely,  but  if  he  should  die  under  twenty-one  with- 
out leaving  issue,  then  upon  trust  for  the  wife  for  life,  and  after 
.  her  death  uiK)n  other  trusts,  it  was  held  that  under  this  sub?,  tbo 
infant  son  was  in  the  position  of  a  tenant  for  life,  being  tenant  in  fee 
simple  with  an  executory  limitation  over,  and  the  trustees  of  the  will 
were  appointed  trustees  for  the  purposes  of  the  Act:  Be  Morgan , 
24  Gh.  D.  114 ;  and  where  the  fee,  legal  or  equitable,  is  devised  to 
such  children  of  A.  as  attain  twenty-one,  the  first  child  or  the  several 
children  attaining  that  age  (in  whom  the  fee  vests,  subject,  if  and 
Avhen  others  attain  twenty-one,  to  be  divested  as  regards  the  shares  of 
the  others :  see  Feame,  Gontingent  Kemainders,  313-15),  and  in  the 
meantime  the  heir-at-law,  to  whom  the  fee  descends  until  the  contin- 
gency happens,  are,  under  this  subs.,  tenants  for  life,  within  the  meaning 
of  the  Act,  of  the  shares  which  have  not  vested  indel'easibly :  Be  James^ 
W.  N.,  1884, 172 ;  32  W.  R.  898 ;  Egerton  v.  Massey,  3  Gom.  B.,  N.  S., 
338 ;  Wade-Genj  v.  Handley,  1  Gh.  D.  653 ;  3  ib.  374 ;  see  also  BdU 
V.  Brown,  Gro.  Jac.  590. 

Where  there  was  a  devise  to  G.  upon  condition  that  she  resided  at 
a  specified  house  and  provided  there  a  home  for  £.,  with  a  gift  over  on 
non-compliance  with  the  pondition,it  was  held  that  G.had  the  powers 
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of  a  tenant  for  life  under  this  subs,,  that  the  condition  was  void  under  g,  59. 

s.  51  so  far  ns  it  prevented  the  exercise  of  such  powers,  hence  that  on  

a  sale  C.  wa^  entitled  to  the  proceeds  absolutely :   Re  Bicltardson^  Limited 

1904,  2  Cb.  777.  ob.I^"v. 

(iii.)  A  person  entitled  to  a  base  fee,  although  the 
reyersion  is  in  the  Crown,  and  so  that  the  exer- 
cise by  him  of  his  powers  under  this  Act  shall 
bind  the  Grown : 

This  subs,  seems  to  refer  to  the  case  of  a  person  entitled  to  the  Base  fee. 
whole  base  fee.  But  the  base  fee  may  itself  be  settled.  In  the  last- 
mentioned  case,  if  there  are  trustees  of  the  settlement  of  the  base  fee 
only,  then  the  base  fee  only  can  be  conveyed  on  a  sale  by  the  tenant 
for  life,  and  the  reversion  is  untouched.  In  either  case  it  seems  that 
the  fed  simple  cannot  be  conveyed  under  this  Act  unless  there  are 
trusters  of  the  compound  settlement  constituted  by  all  the  instruments  Compoand 
under  which  the  fee  simple  stands  limited,  e.y.,  the  grant  from  the  Mttlcmcnt 

Crown  on  the  settlement,  and  the  deed  creating  the  base  fee,  and  if  ^^^"»**«*»  ^"« 

ncccssArv 
the  base  fee  has  itself  been  settled  the  settlement  thereof.    Possibly 

Be  MorsheofTs  S.  E.,  W.  N.,  1893,  180,  is  an  authority  that  it  is 

sufficient  if  there  are  S.  L.  A.  trustees  of  the  instrument  creating  the 

estate  tail ;  at  any  rate,  if  the  person  entitled  to,  or  tenant  for  life  of, 

the  base  fee  is  the  person  who,  if  it  had  not  been  created,  and  no  other 

disentailing  assurance  had  been  executed,  would  have  been  tenant  in 

tail  under  the  instrument  creating  the  estate  tail;  the  difficulty  is 

that,  if  a  tenant  in  tail  in  remainder  bars  without  the  consent  of  the 

protector,  and  then  becomes  entitled  in  possession  to  the  base  fee  so 

created,  he  is  not  entitled  thereto  under  the  settlement  alone,  but 

under  the  disentailing  assurance  as  well. 

This  subs,  has  an  important  effect  in  Ireland,  where  there  are  largo  Crown  rcrcr- 

trocts  in  which  the  Grown  has  a  reversion  on  a  base  fee.    The  tenant  ^^^^  ^" 

for  life  is  now  able  to  sell  free  from  his  reversion,  provided  trustees  ^^  ^^  ' 

are  appointed  of  the  whole  settlement,  including  the  grant  from  the 

Crown,  in  which  case  however  the  trustees  may  feel  difficulty  in 

parting  with  the  purchase-money  without  consent  of  the  Crown  except 

for  re-investment  in  land.    The  only  other  mode  of  barring  the  Crown's 

reversion  is  by  a  sale  through  the  Landed  Estates  Court  (21  &  22 

Vict.  c.  72,  s.  61).    It  is  conceived  that  there  are  many  cases  iti 

England  where  the  fact  that  a  perpetual  entail  exists  under  the  Act 

34  &  35  Hen.  8,  c.  20,  has  been  altogether  lost  sight  of.    If  the  Crown 

grant  be  before  that  Act,  a  recovery  before  the  Act  barred  the  issue 

but  not  the  Crown's  reversion  {NeaX  v.  Wilding ^  1  Wilson,  275),  and 

after  the  Fines  and  Recoveries  Act  the  reversion  also  could  be  barred, 

and  thus  a  complete  title  obtained.    In  many  cases  it  may  be  difficult 

to  ascertain  whether  the  entail  is  subsisting  or  not. 

(ir.)  A  tenant  for  years  determinable  on  life,  not 
holding  merely  under  a  lease  at  a  rent : 

2E2 
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S.  58. 

Limited 

Owners 

ubnbrallt. 


Limitation 
over  on  non- 
residence. 


Trust  to 
accumulate. 


A  person  entitled  to  receive  rent  of  freehold  land  during  the  Bub- 
siitence  of  a  lease  for  years  thereof,  if  he  shonld  so  long  live,  and  also 
to  receive  an  annuity  for  life,  equal  to  the  rent,  after  the  determina- 
tion of  the  lease,  is  not  tenant  for  life  within  the  meaning  of  this  subs. : 
Be  Ilasde,  26  Gb.  d/428,  affirmed  29  ib.  78 ;  see  also  subs.  (vi.). 

A  tenancy  for  ninety-nine  years,  if  the  tenant  should  so  long  livo, 
was  often  limited,  in  old  settlements,  instead  of  a  tenancy  for  life,  with 
the  view  of  making  the  suffering  of  a  recovery  more  difficult:  see 
Martin's  Conveyancing,  vol.  i.,  p.  428 ;  Peachey  on  Settlementa,  p.  13, 
note  (g) ;  Burton's  CJompendium,  pi.  1449 ;  Bell  v.  JBoltby,  15  Eq.  189 ; 
Be  Mundy  and  Boper^  1899,  1  Gb.  275,  298;  and  compare  Woolmom 
V.  Burrows^  1  Sim.  512,  527. 

(v.)  A  tenant  for  the  life  of  another,  not  holding 
merely  under  a  lease  at  a  rent : 

See  Be  Atherton,  W.  N.,  1891,  85 :  Vine  v.  Baleigh,  1896, 1  Ch.  37, 
cited  on  s.  (5),  sup, ;  from  which  latter  case  it  would  seem  (see  p.  41) 
that  the  tenant  for  life  need  not  be  heneficiaUy  entitled,  as  under  s.  2 
(5)  he  must  be,  sed,  qu, 

(vi.)  A  tenant  for  his  own  or  any  other  life,  or  for 
years  determinable  on  life,  whose  estate  is  liablo 
to  cease  in  any  event  during  that  life,  whether 
by  expiration  of  the  estate,  or  by  conditional 
limitation,  or  otherwise,  or  to  be  defeated  by  an 
executory  limitation,  gift,  or  disposition  over, 
or  is  subject  to  a  trust  for  accumulation  of  in- 
come for  payment  of  debts  or  other  purpose : 

A  limitation  to  a  widow  during  widowhood,  or  to  one  so  long  as  he 
resides,  gives,  in  law,  an  estate  for  life  determinable,  see  Go.  Lit.  42a. ; 
Burt.  Gomp.  pi.  725 ;  Williams,  B.  P.,  19th  ed.,  127. 

A  devise  to  A.  so  long  as  he  resides  a  specified  time,  and  then  over, 
makes  him  tenant  for  life  within  this  subp. :  Be  Paget,  30  Gb.  D.  161 ; 
Be  Eastman,  W.  N.,  1898,  170;  68  L.  J.  Gb.  122;  Be  St.  DonaCs 
S.  E.,  79  L.  T.  542 ;  compare  Be  Edwards'  Settlement,  1897,  2  Cd. 
412.  A  tenant  for  life  subject  to  a  term  is  within  this  subs.,  although 
during  the  subsistence  of  the  term  he  could  not  take  possession ;  Be 
aitheroe,  28  Gh.  D.  378;  31  ib,  135;  see  also  Be  De  EoglUon,  1896, 
1  Gh.  855;  Be  Bichardson,  1900,  2  Gh.  778;  Be  Money  Kyrlts 
Settlement,  ib.,  839.  Also  a  tenant  for  life,  whose  enjoyment  is  sus- 
pended during  an  express  or  implied  trust  for  accumulation,  Williams 
V.  Jenkins,  1893,  1  Gh.  700;  Be  Martyn,  69  L.  J.  Ch.  733.  Also 
residuary  legatees  entitled  to  stop  the  accumulation  of  rents  of  real 
estate  directed  to  be  made  during  the  life  or  widowhood  of  A.,  and  to 
be  added  to  residue  :  Be  Drinktuater^s  S,  E,,  49  Sol.  J.  237.    A  right 
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to  occupy  rent  free  is  witbia  this  s. :  Re  Carriers  S.  E.,  1899, 1  Ch.         s.  58. 

324.    A  discretionary  trust  in  trustees  during  the  life  of  A.  to  pay         

the  rents  for  the  beneBt  of  A.  and  bis  wife  and  children  (there  being      o2*'«m 
BO  children  in  existence),  does  not  make  A.  and  his  wife  a  tenant  for    qenekally. 

life  under  this  subs. :  Re  Atkinson,  30  Ch.  D.  605,  aflBrmed  31  ib.  577 ;         

and  see  Re  Borne,  39  ib.  84 ;  and  a  trust  to  accumulate  for  twenty  Discretionary 
years  and  then  to  convoy  to  uses  under  which  an  existing  person,  if 
then  living,  would  be  tenant  for  life  docs  not  make  him  a  present 
tenant  for  life  within  the  Act:    Re  Strarigways,  34  Cb.  D.  423, 
distinguished  in  Re  Marty n^  sup. 
And  see  Re  Theaker's  8,  E.,  cited  on  s.  2  (5),  sup. 

(vii.)  A  tenant  in  tail  after  possibility  of  issue  extinct : 
(viii.)  A  tenant  by  the  curtesy  : 

The  possibility  of  an  estate  by  the  curtesy  does  not  make  a  fee 
simple  interest  to  which  a  married  woman  is  entitled  for  her  separate 
use  without  ]X)wer  of  anticipation,  "  settled  Inni  ** :  Bates  y.  Kesterion, 
1896, 1  Ch.  159 ;  and  see  Re  Focock  and  Prankerd,  ib.  302. 

Under  S.  L.  A.,  1884,  s.  8,  an  estate  by  the  curtesy  is  to  bo  con->  Tenant  by 
sidered  as  arising  under  a  settlement  made  by  the  wife.  the  curtesy. 

And  see  Mogridge  v.  Clapp,  1892,  3  Ch.  382. 

(ix.)  A  person  entitled  to  the  income  of  land  under  a 
trust  or  direction  for  payment  thereof  to  liim 
during  his  own  or  any  other  life^  whether  sub- 
ject to  expenses  of  management  or  not,  or  until 
sale  of  the  land,  or  until  forfeiture  of  his  interest 
therein  on  bankruptcy  or  other  event. 

Subject  to  a  term  for  raising  money  there  was  a  devise  to  the  use  of 
trustees  during  the  life  of  A.  upon  trust  to  enter  into  possession,  and 
manage  and  pay  expenses  and  outgoings  and  an  annuity,  and  pay  the 
balance  of  the.rents  to  A.  during  his  life.  There  was  no  balance.  It 
was  held  that  A.  had  under  this  subs,  the  powers  of  a  tenant  for  life : 
Re  Jones,  24  Ch.  D.  583,  affirmed  26  ib.  736 ;  see  also  Re  Clitheroe,  28 
ib.  378,  affirmed  31  ib.  135;  Re  Cookes,  W.  N.,  1885, 177. 

"  Entitled  to  the  income  of  land  '*  means  entitled  under  the  limita- 
tions of  the  settlement  without  regard  to  incumbrances :  per  Cotton, 
L.  J.,  Re  Jones,  26  Ch.  D.  738.  It  includes  the  case  of  several  persons 
entitled  absolutely:  Re  Bennet,  1903,  2  Ch.  136;  but  not  of  several 
persons  who  are  the  objects  of  a  discretionary  power :  Re  Atkinson, 
31  Ch.  D.  577 ;  Re  Home,  39  ib.  84,  89.  A  trust  to  repair  does  not  Effect  of  trust 
prevent  the  equitable  tenant  for  life  from  baing  let  into  possession  ^^^  repairs, 
upon  an  undertaking  to  lepair:  Re  Bentley,  64  L.  J.  Ch,  782;  33 
W.  R.  610 ;  and  see  Re  Wythes,  1893,  2  Ch.  369 ;  Re  Bagot,  1894,  1 
Ch.  177;  ReNewen,  1891,  2  Ch.  297;  and  see  Re  Richardson;  Re 
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Money  KyrJe,  cited  under  subs,  (vi.),  sup.  As  to  "expanscB  of 
management,"  see  Clarke  v.  Tiiorntov^  35  Ch.  D.  311;  Re  Thomas, 
1900, 1  Oh.  319. 

A  limitation  of  real  estate  on  trust  for  a  married  woman  for  life  for 
her  saparate  use  without  power  of  anticipation,  with  remainder  to  such 
uses  as  she  should  by  will  appoint,  and  in  default,  to  her  in  fee  simple, 
brings  her  within  this  subs,  though  there  is  no  '*  settlement  '*  within 
s.  2 :  see  i?e  Pocock  and  Frankerd,  189G,  1  Cb.  302. 

Where  there  is  an  immediate  trust  for  sale,  and  payment  of  rents 
until  sale,  it  is  conceived  that  the  case  comes  within  s.  63,  and  is  taken 
out  of  this  part  of  the  Act,  and  must  be  dealt  with  under  that  s.  together 
with  S.  L.  A.,  188i,  ss.  6  (1)  and  7. 

(2.)  In  every  such  case,  the  provisions  of  this  Act 
referring  to  a  tenant  for  life,  either  as  conferring  powers 
on  him  or  otherwise,  and  to  a  settlement,  and  to  settled 
land,  shall  extend  to  each  of  the  persons  aforesaid,  and  to 
the  instrument  under  which  his  estate  or  interest  arises, 
and  to  the  land  therein  comprised. 

See  on  this  subs.,  lie  Pocock  and  Prankerd,  svp,^  at  p.  306. 

(3.)  In  any  such  case  any  reference  in  this  Act  to 
death  as  regards  a  tenant  for  life  shall,  where  necessary, 
be  deemed  to  refer  to  the  determination  by  death  or 
otherwise  of  such  estate  or  interest  as  last  aforesaid. 

The  general  effect  of  this  p.  is,  that  in  all  the  preceding  provisions  of 
the  Act  each  limited  owner  hero  mentioned  is  to  be  considered  as  al^o 
inserted  wherever  tenant  for  life  is  mentioned,  and  all  consequential 
provisions  as  to  trustees,  the  Court,  and  other  matters  apply  to  the 
case  of  each  such  limited  owner  '*  as  if  each  of  them  were  a  tenant  for 
life  "  (subs.  1),  ns  well  as  to  the  case  of  a  tenant  for  life. 

See  also  the  Qlebe  Landn  Act,  1888,  s.  8  (4) ;  UniTersitics  and 
College  Estates  Act,  1898. 


Ikpants  ; 
Married 
Women  ; 

lvnatics. 

Infant 

abfolut«l]r 
entitled  to  be 
ns  tenant  for 
life. 


XIV. — Ikfants;  Mabried  Women;  Lunatics. 

59*  Where  a  person,  Avho  is  in  liis  own  right  seised  of 
or  entitled  in  possession  to  land,  is  an  infant,  then  for 
purposes  of  this  Act  the  land  is  settled  land,  and  tho 
infant  shall  be  deemed  tenant  for  life  thereof. 

•'Entitled  in  possession":  compare  Leslie  y.  Earl  of  Poihcs,  1891, 
2  Cb.  499,  517. 
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"  Land  "  means  lind  of  any  tenure  (see  n.  to  b.  2  (3)),  so  that  this     ss.  59,  60. 

p.  includes  copyholds  and  leaseholds  as  well  as  freeholds:  see  Re         

Simpson,  1897, 1  Cli.  256.  Married 

This  s.  does  not  apply  where  an  infant  is  contingently  entitled  :      aVombn  ; 
Jie  norne,  39  Ch.  D.  84  ;  but  compare  Be  Sparroivs  S.  K,  1892,  1     Lunatics. 
Cii.  412,  a  decision  on  C.  A.  s.  41.    Where  an  infant  was  entitled         " 
as  heir-at-law  to  an  undivided  share,  the  Court  appointed  a  person  to  tingently 
exercise  the  powers  of  the  Act  on  his  behalf  on  a  sale  of  the  entirety,  entitled, 
but  refused  to  appoint  for  that  purpose  a  co-owner:    G^reewin/Ze's  j^ppointment 
Estate,  11  L.  R.  Jr.  138 ;  the  sale  may  be  made  out  of  Court :  Be  of  person  to 

Frice,  27  Ch.  D.  552.  oHntntr'''"' 

A  share  to  which  an  infant  becomes  entitled  in  possession,  on  an 
intestacy,  of  partnership  land,  is  within  the  meaning  of  this  s. :  Be  ^^^^ 
WdU,  31  W.  R.  76  i ;  W.  N.,  1883,  111.  It  seems  that  '*  the  settle- 
ment" should  be  described,  in  summonses  and  orders  under  this  s., 
as  a  "  settlement  deemed  to  be  existing  under  the  S.  L.  A.,  1882  " :  see 
the  order  in  Be  Wells,  Seton,  5th  ei.,  1512 ;  see,  however,  in  the  case 
of  a  will  Be  Simpson,  sup. 
See  also  s.  2  (4),  notes. 

60«  Where  a  tenant  for  life,  or  a  person  having  the  Tenant  for 
powers  of  a  tenant  for  life  under  this  Act,  is  an  infant,  or  ^***^'  '"***"'• 
ail  infant  would,  if  he  were  of  full  age,  be  a  tenant  for 
life,  or  have  the  powers  of  a  tenant  for  life  under  this 
Act,  the  powers  of  a  tenant  for  life  under  this  Act  may 
be  exercised  on  his  behalf  by  the  trustees  of  the  settle- 
ment, and  if  there  are  none,  then  by  such  person  and  in 
such  manner  as  the  Court,  on  the  application  of  a  testa- 
mentary or  other  guardian  or  next  friend  of  the  infant, 
cither  generally  or  in  a  particular  instance,  orders. 

Under  49  &  50  Vict.  c.  27,  the  mother  may  appoint  a  guardian.    A  Guardian, 
widow  is  now  always  guardian  of  her  infant  children  either  alone  or 
jointly  with  the  guardians  appointed  by  the  father. 

The  effect  of  this  s.  is  not  to  take  away  the  powers  of  an  infant 
being  tenant  for  life,  or  having  the  powers  of  a  tenant  for  life  under 
B.  59,  but  to  enable  the  appointment  of  persons  to  exercise  them  on 
his  behalf.    This  is  important  in  construing  ss.  Gl,  G2. 

During  the  infancy  of  a  person  in  the  position  of  a  tenant  for  life,  Consent  of 
any  consent  by  him  required  under  this  Act  must  be  given  by  the  infant, 
trnstecs :  Be  Duke  of  Newcastle,  24  Ch.  D.  129 ;  and  they  may  as 
trustees  approve  under  s.  2G  schemes  for  improvements  of  their  own 
making:  Be  Grey's  Court  Estate,  W.  N.,  190 J,  GO. 

A  sale  may  be  made  by  persons  appointed  under  this  s.,  though  there  Salo  though 
are  no  trustees  of  the  settlement  within  the  meaning  of  this  Act,  but  no  trustvo:i. 
the  purchase-money  must  be  paid  into  Court :  Be  Dudley,  85  Ch.  D. 
338. 
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woman, 
how  to  be 
affected. 


Jndicial 
separation  or 
protection 
order. 


The  term,  ''tnistoes  of  the  settlement**  ia  this  e.,  extends  to 
trostees  appointed  by  the  Coart  under  s.  38,  sup, :  S.  G. 

The  usual  practice  now  is  to  apply  alternatively  for  the  appointment 
of  trustees,  or  of  persons  to  exercise  the  powers  of  the  S.  L.  A.'b  ;  and 
the  order  is  often  confined  to  authorizing  their  exercise  in  reference 
to  some  particular  case ;  but  trustees  will  be  appointed  where  more 
convenient :  Be  Wells ;  He  Simpson,  sup.  The  order  may  direct  a 
sale  to  be  made  out  of  Court :  Be  Price,  27  Ch.  D.  552.  For  forms  of 
orders,  see  Seton,  6th  ed.,  1816-18, 1825,  1828. 

An  infant  who  takos  a  vested  estate,  liable  to  bo  divested  on  his 
death  under  the  age  of  twenty-one,  is  within  this  s. :  Be  James,  W.  N^ 
1884, 172 ;  32  W.  R.  898 :  Be  Morgan,  24  Ch.  D.  114. 

The  trustees  of  the  settlement  are  not  by  virtue  of  this  s.  made 
trustees  with  power  of  sale  under  C.  A.,  s.  42 :  Be  ffdyar,  1902, 1  Ch.  39 1. 

For  form  of  summons  for  the  appointment  of  persons  to  exercise 
powers  on  behalf  of  an  infant,  see  Form  XXII.,  Chap.  VII L,  inf. 

In  the  case  of  Be  Wells  (31  W.  R.  764 ;  W.  N.,  1883,  111),  an  ap- 
pointment of  trustees  was  made  on  the  application  of  a  next  friend : 
and  see  QreenvUWs  Estate,  cited  in  note  to  last  s. 

See  upon  this  s.  Be  Powell,  cited  in  note  to  p.  63  (1),  inf, ;  and  Be 
M'CUntock,  27  L.  R.  Ir.  462. 

61. — (1.)  The  foregoing  provisions  of  this  Act  do  not 
apply  in  the  case  of  a  married  woman. 

(2.)  Where  a  married  woman  who,  if  she  had  not  been 
a  married  woman,  would  have  been  a  tenant  for  life  or 
would  have  had  the  powers  of  a  tenant  for  life  under  the 
foregoing  provisions  of  this  Act,  is  entitled  for  her  sepa- 
rate use,  or  is  entitled  under  any  statute,  passed  or  to  be 
passed,  for  her  separate  property,  or  as  2k  feme  sole,  then 
she,  without  her  husband,  shall  have  the  powers  of  a 
tenant  for  life  under  this  Act. 

A  decree  for  judicial  separation  under  20  &  21  Vict.  c.  85,  ss.  7,  25, 
or  a  protection  order  under  p.  21  of  that  Act  and  21  &  22  Vict.  c.  108, 
ss.  6,  8,  or  under  41  &  42  Yict.  c.  19,  s.  4,  constitutes  the  married 
woman  a/eme  sole,  and  she,  as  a  tenant  for  life,  thereby  becomes 
entitled  to  sell  without  the  concurrence  of  her  husband.  A  judicial 
separation  only  makes  her  a/zme  sole  as  from  the  date  of  the  decree 
or  order  (20  &  21  Vict.  c.  85,  s.  25),  and  the  estate  for  life  must  have 
been  acquired  whether  in  possession  or  reversion  after  that  date : 
Watte  V.  Morland,  38  Ch.  D.  135.  But  under  21  &  22  Vict.  c.  108, 
8.  8,  a  protection  order  makes  her  a  feme  sole  as  to  an  estate  for  life 
which  falls  into  possession  after  the  date  of  the  order  though  she  was 
previously  entitled  in  remainder  :  Be  Whittingham,  12  W.  B.  775 ; 
Be  Insole,  L.  B.  1  £q.  470;  see  also  Summary  Jurisdiction  (Mariied 
Women)  Act,  1895,  s.  5  (a). 
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EFery  estate  for  life  acquired  by  ft  married  woman  after  1882  is  now 
acquired  by  her  as  hfeme  sole  under  the  M.  W.  P.  A. 

(3.)  Where  she  is  entitled  otherwise  than  as  aforesaid, 
then  she  and  her  husband  together  shall  haye  the  powers 
of  a  tenant  for  life  under  this  Act. 

An  order  under  s.  91  of  the  Fines  and  Keooveries  Act  affords  no 
assistance  towards  dispensing  with  the  husband's  concurrence.  It 
does  not  affect  the  husband's  rights  and  doe?  not  enable  a  conveyanco 
uoder  a  joint  power :  Be  Edetiy  28  L.  J.  C.  P.  6. 

(4.)  The  provisions  of  this  Act  referring  to  a  tenant  for 
life  and  a  settlement  and  settled  land  shall  extend  to  the 
married  woman  without  her  husband,  or  to  her  and  her 
husband  together,  as  the  case  may  require,  and  to  the 
instrument  under  which  her  estate  or  interest  arises,  and 
to  the  land  therein  comprised. 

(5.)  The  married  woman  may  execute,  make,  and  do 
all  deeds,  instruments,  and  things  necessary  or  proper  for 
giving  effect  to  the  provisions  of  this  section. 

(6.)  A  restraint  on  anticipation  in  the  settlement  shall 
not  prevent  the  exercise  by  her  of  any  power  under  this 
Act. 


A  married  woman  absolutely  entitled,  except  for  a  restraint  on  antici- 
pation, is  not  within  this  s. :  Bates  v.  Kesterton,  189G,  1  Ch.  159 ;  and 
see  Be  Pocock  and  Frankerd,  ib,  302. 

This  s.  does  not  enable  a  married  woman  who  is  an  infant  to  exercise  Infant  mar- 
the  powers  of  the  Act ;  the  disability  of  infancy  remains,  notwith-  ried  woman, 
standing  coverture,  and  ss.  69  and  60  apply  {Hearle  v.  Qreenhank^  3 
Atk.  695 ;  Sug.  Powers,  8th  ed.,  177),  unless  the  intention  is  clear  that 
the  power  should  be  exercised  during  minority  :  Be  Cardross,  7  Ch.  D. 
728  ;  Be  D'Angibau,  15  ib.  228.  The  effect  of  tubs.  4  is  to  make  all 
the  previous  ss.  of  the  Act  read  as  if  the  expression  "  tenant  for  life  " 
had  been,  in  the  cose  of  a  married  woman  entitled  for  her  separate  use, 
or  as  a  feme  sole,  replaced  by  **  married  woman  tenant  for  life,"  and 
had  been  in  any  other  case  replaced  by  "  married  woman  tenant  for 
life  together  with  her  husband.*' 

Subs.  5  expressly  authorizes  the  married  woman  to  execute  the  icknowledg- 
powers  of  the  Act  by  deeds  and  instruments  which  (as  in  the  case  of  ^^^^  ^°~ 
other  powers  to  be  exercised  by  deed)  will  not  require  acknowledg-  '**^®"*''5'- 
ment :  Sug.  Power^^,  8th  ed.,  153.    In  fact,  acknowledgment  ip,  by  the 
Fines  and  Recoveries  Act,  confined  to  dispositions  authorized  by  that 
Act,  and  cannot  apply  to  any  other  disposition  unless  expressly  made 
necessary.    By  the  M.  W.  P.  A.,  acknowledgment  has  (except  as  to  a 
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SS.  61,  62.    trust  estate)  ceased  to  ba  required  in  the  case  of  women  married  after 

1882,  and  in  the  case  of  property  acquireil  by  married  women  after  1882 
without  regard  to  the  date  of  marriage. 

The  only  case  in  wliich  the  concurrence  of  the  husband  becomes 
necessary  is  where  both  the  marriage  and  the  settlement  are  before 

1883,  and  the  wife  is  not  entitled  for  her  sofiarate  use.  Where  she  is 
so  entitled,  even  though  the  legal  estate  for  life  be  in  the  husband  in 
right  of  the  wife,  still  his  concurrence  is  not  necessary.  He  is  a 
trustee  for  her.  The  equitable  tenant  for  life  is  fall  tenant  for  life  for 
the  purposes  of  the  Act  (ss.  2  (5);  58  (1)  (ix.)  ),  and  am  pass  the  legal 
estate. 

As  to  letting  a  married  woman,  equitable  tenant  for  life,  into  pos- 
session, see  He  Bogota  1894, 1  Ch.  177. 


Tenant  for 
life,  lunatic. 


62.  Where  a  tenant  for  life  or  a  person  having  the 
powers  of  a  tenant  for  life  under  this  Act,  is  a  lunatic,  so 
found  by  inquisition,  the  committee  of  his  estate  may,  in 
his  name  and  on  his  behalf,  under  an  order  of  the  Lord 
Chancellor,  or  other  person  intrusted  by  virtue  of  the 
Queen's  Sign  Manual  with  the  care  and  commitment  of 
the  custody  of  the  persons  and  estates  of  lunatics,  exer- 
cise the  powers  of  a  tenant  for  life  under  this  Act ;  and 
the  order  may  be  made  on  the  petition  of  any  person 
interested  in  the  settled  land,  or  of  the  committee  of  the 
estate. 


In  Be  QaiisMU  40  Ch.  D.  416,  the  committee  of  a  lunatic  tenant  in 
tail  was  authorized  to  take  proceedings  under  this  s.  to  sell  his  undivided 
shares  to  a  co-owner  of  the  other  shares. 

A  lunatic  not  found  so  by  inquisition  cannot  dispose  of  his  fee  simple 
land,  nor  does  the  Act  enable  the  disposal  by  him  of  land  of  which  he 
is  tenant  for  life ;  he  must  be  so  found,  and  his  committee  appointed, 
before  S.  L.  A.  powers  can  be  exercised  on  his  behalf:  Be  Baggs, 
1894, 2  Ch.  41G ;  but,  under  ss.  IIG,  120, 128  of  the  Lunacy  Act,  1890, 
a  receiver  can  be  empowered  to  exercise,  on  behalf  of  a  person  of  un- 
Found  mind,  not  so  found,  powers  given  to  the  latter  by  a  settlement : 
Be  X,  %b,  415 ;  and  under  s.  120  (A)  the  exercise  of  the  statutory 
powers  of  leasing  can  also  be  authorized  :  Be  Sait,  1896, 1  Ch.  117. 
Lunatic  infant.  If  the  lunatic  be  an  infant,  ss.  59  &  60  apply,  as  the  ordinary  juris- 
diction in  case  of  infants  is  not  ousted  unless  there  be  a  commission  of 
lunacy :  Beall  v.  Smith,d  Ch.  Ap. 85, 92  ;  Be  Edwards,  10  Ch. D. 605. 
In  the  case  of  a  married  woman,  where  her  husband,  who  has  an  estate 
in  her  right,  and  whose  concurrence  is  necessary  under  s.  61  (3),  is  a 
lunatic,  the  powers  of  the  Act,  other  than  the  ix)wers  of  leasing,  cannot 
be  exercised  unless  under  a  commission ;  but  if  the  married  woman  is 
entitled  for  her  separate  use,  or  as  a  feme  sole,  then  she  alone  can 


Person  of  un- 
sound mind 
not  so  found. 


Married 
woman. 
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exercise  the  powers  of  the  Act  {n.  Gl  (2)  ),  and  in  any  case  if  bhe  is  an  SS.  62,  63. 

infant,  ss.  59  and  60  apply.  

In  the  case  of  a  lunatic,  as  well  as  of  any  other  tenant  for  life,  notice  Mji^rrieiJ 

under  s.  45  must  be  served  uiK>n  the  trustees,  and  if  necessary,  trnstcps  Women  ; 

must  be  appointed  for  the  purposes  of  the  Act :  i?e  Taylor,  31  W.  U.  Lunatics. 

59G ;  W.  N.,  1883,  95.  KoticTiJirder 

An  order  in  lunacy  is  necessary  to  enable  the  committee  to  give  the  ^  45  i^  ^.^^ 

notice  required  by  s.  45  :  Re  Ray's  S,  J&.,  25  Ch.  D.  464.  of  lunatic. 

The  Lords  Justices  as  additional  Judges  of  the  Chancery  Division 

can  make  an  ofder  under  s.  36,  s^ip. :  Re  Blake,  W.  N.,  1895,  51. 

A  committee  selling  under  this  s.  can,  on  behalf  of  the  lunatic  Covenants  for 

enter  into  all  usual  and  proper  covenants,  including  covenants  for  title. 

title  :  Re  Ray,  1896, 1  Ch.  468. 


XV.— Settlement  by  way  of  Trusts  for  Sale.       Settlement 

IJV  WAY   OF 

63. — (!•)  Any  land,  or  any  estate  or  interest  in  land,  Trusts  for 

which  under  or  by  virtue  of  any  deed,  will,  or  agreement,        1* 

covenant  to  surrender,  copy  of  court  roll,  Act  of  Parlia-  Provision  for 

'       *•'  '  ca«e  of  trust 

ment,  or  other  instrun^ent  or  any  number  of  instruments,  to  sell  and 
whether  made  or  passed  before  or  after,  or  partly  before  jj^j"^^*  "* 
and  partly  after,  the  commencement  of  this  Act,  is  sub- 
ject to  a  trust  or  direction  for  sale  of  that  land,  estate,  or 
interest,  and  for  the  application  or  disposal  of  the  money 
to  arise  from  the  sale,  or  the  income  of  that  money,  or  the 
income  of  the  land  until  sale,  or  any  part  of  that  money 
or  income,  for  the  benefit  of  any  person  for  his  life,  or  any 
other  limited  period,  or  for  the  benefit  of  two  or  more 
persons  concurrently  for  any  limited  period,  and  whether 
absolutely,  or  subject  to  a  trust  for  accumulation  of  in- 
come for  payment  of  debts  or  other  purpose,  or  to  any 
other  restriction,  shall  be  deemed  to  be  settled  land,  and 
the  instrument  or  instruments  under  which  the  trust 
arises  shall  be  deemed  to  be  a  settlement ;  and  the  person 
for  the  time  being  beneficially  entitled  to  the  income  of 
the  land,  estate,  or  interest  aforesaid  until  sale,  whether 
absolutely  or  subject  os  aforesaid,  shall  be  deemed  to  be 
tenant  for  life  thereof ;  or  if  two  or  more  persons  are  so 
entitled  concurrently,  then  those  persons  shall  be  deemed 
to  constitute  together  the  tenant  for  life  thereof ;  and  the 
persons,  if  any,  who  are  for  the  time  being  under  the 
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S.  63.       settlement  trustees  for  sale  of  the  settled  land,  or  having 

Settleicent  P^^^r  of  consent  to,  or  approval  of,  or  control  over  the 

BY  WAY  OP  gale,  or  if  under  the  settlement  there  are  no  such  trustees, 

Sale.       then  the  persons,  if  any,  for  the  time  being,  who  are  by 

—       the  settlement  declared  to  be  trustees  thereof  for  purposes 

of  this  Act  are  for  purposes  of  this  Act  trustees  of  the 

settlement. 

Comparo  8.  58  (1)  (ix.). 
Infant  entitled      Where  a  testatrix  appointed  real  estate  to  trustees,  upon  trust  to 
at  twenty-one  sell  and  invest,  and  to  use  eo  much  of  the  annual  income  as  should  be 
with  truBt  for  jgquifg^  fQ^  the  maintenance  and  education  of  her  son  and  daughter 
(who  were  both  infants),  and  to  accumulate  the  remainder  of  the  income, 
and,  when  her  son  should  attain  twtnty-one,  to  pay  him  one  moiety 
of  the  principal  money  and  interest,  and  to  pay  to  her  daughter  the 
other  moiety  when  she  should  attain  that  age  or  marry,  it  was  held 
that  the  infants  were  tenants  for  life  under  this  s.  of  the  Act :  Be 
Powdl,  W.  N.,  1884,  67 ;  and  see  Re  Eorne,  39  Ch.  D.  84,  where 
there  was  a  discretionary  trust  for  maintenance  of  children,  with  direc- 
tions for  accumulation,  for  the  benefit  of  children  attaining  twenty-one, 
aud  so  not  necessarily  for  those  children  who  were  taking  the  income  : 
and  it  was  accordingly  held  in  the  Court  of  Appeal  that  they  were  not 
tenants  for  life  within  this  s. 

The  tenant  for  life  of  the  proceeds  of  sale  of  real  estate  is  entitled 
to  the  rents  and  profits  until  sale,  though  the  settlement  contains  no 
direction  with  respect  thereto,  and  is  consequently  a  tenant  for  life 
within  this  s. :  lie  Searle,  1900,  2  Ch.  829. 

The  trust  or  direction  for  sale  under  this  subs,  must  be  for  imme- 
diate sale  :  Be  Home^  vhi  sup, ;  but  see  as  to  a  future  trust,  S.  L.  A., 
1890,  8. 16  (2).  A  devise  to  trustees,  followed  by  a  direction  to  pay 
debts,  creates  only  a  power  to  sell,  not  a  trust  within  this  s.;  see, 
however.  Be  McCurdy's  S.  E.,  27  L.  R.  Ir.  395,  cited  on  s.  2  (8),  sup. 

(2.)  In  every  such  case  the  provisioins  of  this  Act 
referring  to  a  tenant  for  life,  and  to  a  settlement,  and 
to  settled  land,  shall  extend  to  the  person  or  persons 
aforesaid,  and  to  the  instrument  or  instruments  under 
which  his  or  their  estate  or  interest  arises,  and  to  the 
land  therein  comprised,  subject  and  except  as  in  this 
section  provided  (that  is  to  say) : 

(i.)  Any  reference  in  this  Act  to  the  predecessors  or 
successors  in  title  of  the  tenant  for  life,  or  to 
the  remaindermen,  or  reversioners  or  other 
persons  interested  in  the  settled  land,  shall  be 
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deemed  to  refer  to  the  persons  interested  in       S.  63. 
succession  or  otherwise  in  the  money  to  arise  settlemknt 
from  sale  of  the  land,  or  the  income  of  that   5^  ^^^  ^^ 

Trusts  for 

money,  or  the  income  of  the  land,  until  sale  (as       Sale. 
the  case  may  require).  """" 

(ii.)  Capital  money  arising  under  this  Act  from  the 
settled  land  shall  not  be  applied  in  the  purchase 
of  land  unless  such  application  is  authorized  by 
the  settlement  in  the  case  of  capital  money 
arising  thereunder  from  sales  or  other  disposi- 
tions of  the  settled  land,  but  may,  in  addition 
to  any  other  mode  of  application  authorized  by 
this  Act,  be  applied  in  any  mode  in  which 
capital  money  arising  under  the  settlement 
from  any  such  sale  or  other  disposition  is  ap- 
plicable thereunder,  subject  to  any  consent 
required  or  direction  given  by  the  settlement 
with  respect  to  the  application  of  trust  money 
of  the  settlement. 

Where  land  has  been  bought  under  a  power  in  a  money  settlement  Capital  money 
(e,g.  a  power  to  buy  a  residence,  or  to  invest  in  purchase  of  land),  and  ^^'  *"  * 
is  subject  to  a  trust  for  re-sale,  it  is  conceived  that  capital  money 
arising  from  a  sale  of  the  laud  under  this  s.,  and  s.  7  of  the  S.  L.  A., 
1884,  or  from  the  exercise  in  relation  to  the  land  of  any  other  power 
given  by  the  S.  L.  A.'s  (as  in  He  Ridge^  31  Cb.  D.  504,  cited  on  subs, 
(iv.),  tn/.),  would  be  applicable  as  capital  money  under  those  Acts,  if  a 
case  for  such  application  arose ;  and  any  other  money  held  on  the  trusts 
of  the  settlement  and  subject  to  the  same  power  would  be  so  applicable, 
under  s.  33,  sup, 

(iii.)  Capital  money  arising  under  this  Act  from  the 
settled  land  and  the  securities  in  which  the 
same  is  invested,  shall  not  for  any  purpose  of 
disposition,  transmission,  or  devolution,  be  con- 
sidered as  land  unless  the  same  would,  if  arising 
under  the  settlement  from  a  sale  or  disposition 
of  the  settled  land,  have  been  so  considered, 
and  the  same  shall  be  held  in  trust  for  and 
shall  go  to  the  same  persons  successively  in  the 
same  manner,  and  for  and  on  the  same  estates, 
interestis,  and  trusts  as  the  same  would  have 
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gone  and  been  held  if  arising  under  the  settle* 
ment  from  a  sale  or  disposition  of  the  settled 
land,  and  the  income  of  such  capital  money 
and  securities  shall  be  paid  or  applied  accord- 
ingly, 
(iv.)  Land  of  whatever  tenure  acquired  under  this  Act 
by  purchase,  or  in  exchange,  or  on  partition, 
shall  be  conveyed  to  and  vested  in  the  trustees 
of  the  settlement,  on  the  trusts,  and  subject  to 
the  powers  and  provisions  which,  under  the 
settlement  or  by  reason  of  the  exercise  of  any 
power  of  appointment  or  charging  therein  con- 
tained, are  subsisting  with  respect  to  the  settled 
land,  or  would  be  so  subsisting  if  the  same  had 
not  been  sold,  or  as  near  thereto  as  circum- 
stances permit,  but  so  as  not  to  increase  or 
multiply  charges  or  powers  of  charging. 

Tlio  ciToct  of  this  s.  was  to  prevent  trustees  for  sale  selling  without 
tbo  consent  of  persons  who  might  be  tenants  for  life  of  the  proceeds 
of  sale.  This  difficulty  has  been  removed  by  the  S.  L.  A.,  1884,  e.  6 
(1),  in/. 

Prior  to  that  Act,  the  Court  in  determining  whether  land  vested  in 
trustees  on  an  absolute  trust  for  sale  was  subject  to  the  provisions  of 
this  s.  looked  simply  at  the  instrument  which  originally  created  the 
trust,  and  if  under  that  instrument  there  was  no  tenant  for  life  within 
this  p.  the  trustees  could  sell  without  the  consent  of  any  other  persons : 
lie  Earle  and  Webster,  24  Ch.  D.  144. 

As  to  a  tenant  for  life  under  this  s.  being  let  into  possession :  see  He 
Bofjot,  1894, 1  Ch.  177. 

The  provisions  of  s.  11,  as  to  setting  apart  threo-fourths  of  the  rent 
under  a  mining  lease,  whore  the  tenant  for  life  is  impeachable  for 
waste,  were  applied  to  a  lease  of  unopened  mines  under  this  s.  by  a 
tenant  for  life  of  proceeds  of  sale  :  Re  Ridge,  31  Ch.  D.  504;  but 
where  the  trustees  have  power  to  open  and  work  mines  s.  11  has  no 
application  :  Re  Bagot,  sup. 


Repeals. 

Repeal  of 
enactments 
in  schedule. 


XVI. — Repeals. 

64. — (1.)  The  enactments  described  in  the  schedule  to 
this  Act  are  hereby  repealed. 

(2.)  The  repeal  hy  this  Act  of  any  enactment  shall  not 
affect  any  right  accrued  or  obligation  incurred  thereunder 
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before  the  commencement  of  this  Act ;  nor  sJiall  the  same    SS.  64,  G5. 
affect  the  validity  or  invalidity,  or  any  operation,  effect,  or     rbTbTls 

consequence,  of  any  instrument  executed  or  made,  or  of  any-        

thing  done  or  suffered,  or  of  any  order  made,  "before  the 
commencement  of  this  Act ;  nor  shall  the  same  affect  any 
auction,  proceeding,  or  thing  then  pending  or  uncompleted ; 
and  every  such  action,  proceeding,  and  thing  may  be  carried 
on  and  completed  as  if  there  Jiad  been  no  such  repeal  in  this 
Act. 

This  8.  was  repealed  by  the  Statute  Law  Revision  Act,  1898. 

The  only  parts  of  Lord  Cranworth's  Act  (23  &  24  Vict.  c.  145)  here 
repealed  which  are  not  re-enacted,  are  the  provisions  for  the  renewal  of 
leases  and  for  raiding  money  for  renewals.  But  those  provisions  wore 
re-enacted  by  T.  A.,  1888,  ss.  10,  11,  and  subsequently  by  T.  A., 

8.19. 

The  partial  repeal  of  the  Improvement  of  Land  Act,  18Gi,  renders 
it  much  easier  to  borrow  under  that  Act  for  improvements.  This  Act 
dtics  not  enable  borrowing;  for  that  purpose;  but  compare  the 
Universities  and  College  Estates  Act,  1898. 


XVII.— Ireland.  Ireland. 

66. — (1.)  In  the  application  of  this  Act  to  Ireland  the  Modifications 
foregoing  provisions  shall  be  modified  as  in  this  section  ircianj.  "^ 
provided. 

(2.)  The  Court  shall  be  Her  Majesty's  High  Court  of 
Justice  in  Ireland. 

(3.)  All  matters  within  the  jurisdiction  of  that  Court 
shall,  subject  to  the  Acts  regulating  that  Court,  be  as- 
signed to  the  Chancery  Division  of  that  Court;  but 
General  Bules  under  this  Act  for  Ireland  may  direct  that 
those  matters  or  any  of  them  be  assigned  to  the  Land 
Judges  of  that  Division. 

(4.)  Any  deed  inrolled  under  this  Act  shall  be  inroUed 
in  the  Record  and  Writ  OflSce  of  that  Division. 

•    See  8. 16  (iii.). 

(5.)  General  Rules  for  purposes  of  this  Act  for  Ireland 
shall  be  deemed  Rules  of  Court  within  the  Supreme  Court 
of  Judicature  Act   (Ireland),  1877,  and  may  be  made f 5**^  ^''*- 
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S.  65.       accordingly,  at  any  time  after  the  passing  of  this  Act,  to 
Ireland.     ^^^  ^ff^^^  ^^  ^^  after  the  commencement  of  this  Act 

(6.)  The  several  Civil  Bill  Courts  in  Ireland  shall,  in 

addition  to  the  jurisdiction  possessed  by  them  indepen- 
dently of  this  Act,  have  and  exercise  the  power  and 
authority  exerciseable  by  the  Court  under  this  Act,  in  all 
proceedings  where  the  property,  the  subject  of  the  pro- 
ceedings, does  not  exceed  in  capital  value  five  hundred 
pounds,  or  in  annual  value  thirty  pounds. 
(7.)  The  provisions  of  Part  11.  of  the  County  Officers 
40  A  41  Vict,  and  Courts  (Ireland)  Act,  1877,  relative  to  the  equitable 
c.  56.  jurisdiction  of  the  Civil  Bill  Courts,  shall  apply  to  the 

jurisdiction  exerciseable  by  those  Courts  under  this  Act. 

(8.)  Kules  and  Orders  for  purposes  of  this  Act,  as  far 
as  it  relates  to  the  Civil  Bill  Courts,  may  be  made  at  any 
time  after  the  passing  of  this  Act,  to  take  effect  on  or 
after  the  com^mencement  of  this  Act^  in  manner  prescribed 
by  section  seventy-nine  of  the  County  Officers  and  Courts 
(Ireland)  Act,  1877. 

(9.)  The  Commissioners  of  Public  Works  in  Ireland 
shall  be  substituted  for  the  Land  Commissioners. 

(10.)  The  term  for  which  a  lease  other  than  a  building 
or  mining  lease  may  be  granted  shall  be  not  exceeding 
thirty-five  years. 

Tho  words  in  italics  wcro  repealed  by  the  Statute  Law  Revision  Act, 
1898. 
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THE  SCHEDULE. 

(B^edled  hy  (lie  Staiate  Law  Bevision  Act,  1898.) 


Section  64. 


23  &  24  Vict. 
c.l45,inpart. 


27   &  28  Viot. 
o.  114yinpart. 


40  &  41  Vict. 
c.  18,  in  part. 


REPEALS. 


An  Act  to  give  to  trustees, 
mortgagees,  and  others,  cer- 
tain powers  now  commonly 
inserted  in  settlements,  mort- 
gages, and  wills  .... 


in  part ; 
namely,- 


PaRTS  I.   AND  IV. 

(being  so  much  of  the  Act  as 
is  not  repealed  by  the  Con- 
Teyancing  and  Law  of  Pro- 
perty Act,  1881)  (a). 

The    Improvement   of   LindHn  part ; 

Act,  1864 I  namely,- 

Seotions  seventeen  and 
eighteen : 

Section  twenty-one,  from 
**  either  by  a  party  "  to  ••  be- 
nefice or  "  (inclusive) ;  and 
from  "  or  if  the  land  owner  " 
to  "minor  or  minors"  in- 
clusive); and  **or  circum- 
stance "  (twice) : 

Except  as  regards  Scotland. 

The  Settled  Estates  Act,  1877,  in  part ; 

namely,- 
Section  seventeen. 


Note. — S.  21  of  the  Improvement  of  Land  Act,  18G4,  as  it  must 
now  (except  as  to  Scotland)  bo  read,  is  as  follows : — 

21.  If  and  when  any  Dissent  from  any  such  Application  to  the 
Commissioners  for  their  Sanction  of  proposed  Improvements  shall 
have  been  notified  in  Writing  to  the  Commissioners,  by  the  Commis- 
sioners, Trustees,  Company,  or  other  Body  or  Indi?idual8  interested  in 
any  Biver  or  Canal  which  would  or  might  be  interfered  with  as  here- 
inbefore mentioned,  the  Landowner  desiring  snch  Improvements  may 

(a)  But  ss.  8  and  9  of  23  and  24  Vict.  c.  145,  have  been  in  p.'irt 
re-enactei  by  T.  A.,  ?.  19,  8%ip. 

2f 


ImprovemeDt 
of  Land  Act, 
1864,  s.  21,  as 
alteretl  by 
S.  L.  A. 

In  case  of 
dijwent,  or 
when  land- 
owner's infant 
children  are  to 
be  protected. 
Court  of 
Chancery  or 
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Session  maj      apply  to  the  High  Court  of  Chancery  in  England  or  Irdand  where  such 
authorire  Lands  are  sitaate  in  England  or  Ireland  respectively,  or  to  the  Court 

to  proceed.  ^^  Bession  where  such  lands  are  situate  in  Scotlandy  for  an  Order  of  such 
Court  authorizing  the  Commissioners  to  entertain  and  proceed  upon  tlie 
Application  for  such  proposed  Improvements  notwithstanding  such 
Dissent ;  and  such  Application  shall  be  made,  as  to  Lands  in  England^ 
to  the  Master  of  the  Rolls  or  any  one  of  the  Vice  Chancellors  sitting  at 
Chambers,  by  Summons,  calling  on  the  Party  dissenting  to  show  Cause 
why  such  Ordet  should  not  be  made ;  as  to  Lands  in  Irdandy  to  the 
Master  of  the  RoIIp,  by  summary  petition  or  otherwise,  as  be  shall  by 
any  General  Order  direct;  and  as  to  Lands  in  Scotland,  to  cither 
Division  of  the  Court  of  Session  in  Time  of  Session,  or  to  the  Lord 
Ordinary  sitting  on  Bills  in  Time  of  Vacation,  by  summary  Petition  ; 
and  the  Court  or  sifigle  Judge,  as  the  Case  may  be,  to  whom  such 
Application  shall  be  made,  shall  hear  and  deteimine  such  Application, 
and  for  that  Purpose  shall  have  Power  to  make  or  direct  to  be  made 
all  such  Inquiries,  and  receive  and  entertain  all  such  Statements  and 
Evidence,  on  Oath  or  by  Affidavit,  as  such  Court  or  Judge  may  consider 
necessary  or  desirable,  or  as  may  be  produced  before  them  or  him  ;  and 
if  upon  a  Consideration  of  all  the  Circumstances  such  Court  or  Judge 
shall  be  of  opinion  that  the  Commissioners  should  entertain  and  proceed 
u[)on  such  Application,  an  Order  shall  be  made  authorizing  and  requir- 
ing them  to  prsx:eed  thereon,  and  to  deal  with  the  tame  according  to 
the  Provisions  of  this  Act  authorizing  them  in  that  Behalf,  not- 
withstanding such  Dissent  aa  aforesaid  :  Provided  that  if  at  any  Time 
after  Notification  of  such  Dissent,  and  before  any  feuch  Order  shall  have 
been  applied  for  and  made  aforesaid,  such  Dissent  shall  be  withdrawn 
by  a  like  Notitication  in  Writing,  it  shall  not  be  necessary  to  make  or 
proceed  with  such  Application,  or  to  obtain  sQcb  Or  ler. 
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CHAPTER  III. 

TUE  SRTTLED  LiND  ACT,  1854. 
47  &  48  VICT.  c.  18. 

An  Act  to  amend  the  Settled  Land  Act^  1882. 

[3rd  July,  1881.] 

Be  it  enacted  by  the  Qaeen's  Most  Excellent  Majesty,  by 
and  with  the  advice  and  consent  of  the  Lords  Spiritnal 
and  Temporal,  and  Conimon«i,  in  this  present  Parliament 
assembled,  and  by  the  authority  of  the  same,  as  follows : 

1.  This  Act  may  be  cited  as  the  Settled  Land  Act,  ss.  i,  2, 3,  4, 
1884.  Jl 

2.  The  expression  "The  Act  of  1882"  used  in  this  Short  title. 
Act  means  the  Settled  Land  Act,  1882.  interpretation. 

3.  The  Act  of  1882  and  this  Act  are  to  be  read  and  Construction 
construed  together  as  one  Act,  and  expressions  used  in  ^ 

this  Act  are  to  have  the  same  meanings  as  those  attached 
by  the  Act  of  1882  to  similar  expressions  used  therein. 

4.  A  fine  received  on  the  grant  of  a  lease  under  any  Fine  on  a 
power  conferred  by  the  Act  of  1882  is  to  be  deemed  i^pUaVn^ney. 
capital  money  arising  under  that  Act. 

As  to  fines,  seo  S.  L.  A.,  s.  7  (2)  and  n. 

5. — (1.)  The  notice  required  by  section  forty-five  of  Not  ice  under 
the  Act  of  1882  of  intention  to  make  a  sale,  exchange,  ^^^^  ^  45^*^  * 
partition,  or  lease  may  be  notice  of  a  general  intention  in  "»*)'»  ^^  ^®  » 

i_    J.  "L    I-    1  r  ®^^®»  exchange, 

that  benail.  partition,  or 

lease,  \)e 

The  notice  required  by  s.  45  of  the  S.  L.  A.,  is  now,  by  s.  7  (i.)  of  general. 
S.  L.  A.,  1890,  dispensed  with  in  the  case  of  certain  leases. 

(2.)  The  tenant  for  life  is,  upon  request  by  a  trustee 
of  the  settlement,  to  furnish  to  him   such   particulars 

2f2 
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SS.  5,  0. 


Notice  as  to 
mortgages. 

PartienUn 
and  infonna- 
tion. 


Walrer. 


As  to  cotsents 
i^t'  tenants  for 
life. 


and  information  as  may  reasonably  be  required  by  him 
from  time  to  time  with  reference  to  sales,  exchanges, 
partitions,  or  leases  effected,  or  in  progress,  or  imme- 
diately intended. 

(3.)  Any  trustee,  by  writing  under  his  hand,  may 
waive  notice  either  in  any  particular  case,  or  generally, 
and  may  accept  less  than  one  month's  notice. 

(4.)  This  section  applies  to  a  notice  given  before,  as 
well  as  to  a  notice  given  after,  the  passing  of  this  Act. 

(5.)  Provided  that  a  notice,  to  the  sufficiency  of  which 
objection  has  been  taken  before  the  passing  of  this  Act, 
is  not  made  sufficient  by  virtue  of  this  Act. 

Subs.  1  only  applies  to  the  case  of  a  sale,  exchange,  partitioD,  or 
lease.  Specific  notice  withia  the  meaning  of  Be  Ray*s  S.  E,,  25  Ch. 
D.  464,  is  still  necessary  as  to  a  mortgage  or  charge.  Sale  inclades 
an  enfranchisement  within  S.  L.  A.,  1882,  e.  3  (iL). 

Under  s.  44  of  the  Act  of  1882,  a  trustee  can  apply  to  the  Court  for 
any  particulars  or  information,  and  a  tenant  for  life  improperly  refusing 
would  be  liable  to  costs.  The  cost  of  furnishing  particulars  and  infor- 
mation being  costs  of  the  trust  will  be  payable  out  of  capital. 

Under  subs.  3  the  waiver  or  acceptance  to  be  complete  must  be  by 
all  the  trustees,  if  more  than  one,  and  will  include  the  required  notice 
to  the  solicitor  of  the  trustees,  which  is  merely  a  secondary  notice  to 
the  trustees. 

6. — (1.)  In  the  case  of  a  settlement  within  the  meaning 
of  section  sixty-three  of  the  Act  of  1882,  any  consent  not 
required  by  the  terms  of  the  settlement  is  not  by  force 
of  anything  contained  in  that  Act  to  be  deemed  neces- 
sary to  enable  the  trustees  of  the  settlement,  or  any  other 
person,  to  execute  any  of  the  trusts  or  powers  created  by 
the  settlement. 

(2.)  In  the  case  of  every  other  settlement,  not  within 
the  meaning  of  section  sixty-three  of  the  Act  of  1882, 
where  two  or  more  persons  together  constitute  the  tenant 
for  life  for  the  purposes  of  that  Act,  then,  notwithstanding 
anything  contained  in  sub-section  (2)  of  section  fifty-six 
of  that  Act,  requiring  the  consent  of  all  those  persons, 
the  consent  of  only  one  of  those  persons  is  by  force  of 
that  section  to  be  deemed  necessary  to  the  exercise  by 
the  trustees  of  the  settlement,  or  by  any  other  person,  of 
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any  power  conferred  by  the  settlement  exeroiseable  for     8S.  6, 7. 
any  purpose  provided  for  in  that  Act 

(3.)  This  section  applies  to  dealings  before,  as  well  as 
after,  the  passing  of  this  Act 

Subs.  1  applies  only  to  the  case  of  land  held  on  trust  for  sale  dealt 
with  by  p.  63  of  the  Act  of  1882,  and  if  there  bo  no  order  under  s.  7  of 
this  Act  the  trustees  can  now  perform  the  trusts  in  the  same  manner 
OS  before  the  Act  of  1882. 

By  subs.  2  the  object  of  s.  56  (2)  of  the  Act  of  1882  is  atUined  by 
making  the  consent  of  one  only  of  two  or  more  persons  who  together 
constitute  the  tenant  for  life  suOQcient.  As  to  this  expression  sec 
S.  L.  A.,  8.  2  (6)  and  n.  thereto,  also  Be  Osborne  &  BrighfSf  Ltd.,  1902, 
1  Ch.  335,  where  it  was  held  that  tenants  for  life  of  undivided  shares 
separately  settled  by  the  same  instrument  do  not  together  constitute 
the  tenant  for  life,  and  that  the  consent  of  all  was  necessary. 

7.  With  respect  to  the  powers  conferred  by  section  Powers  given 
sixty-three  of  the  Act  of  1882,  the  following  provisions  ^J^^^^on^ 
are  to  have  effect : —  with  leave  of 

(i.)  Those  powers  are  not  to  be  exercised  without  the 

leave  of  the  Court, 
(ii.)  The  Court  may,  by  order,  in  any  case  in  which  it 
thinks  fit,  give  leave  to  exercise  all  or  any  of 
those  powers,  and  the  order  is  to  name  the 
person  or  persons  to  whom  leave  is  given, 
(iii.)  The  Court  may  from  time  to  time  rescind,  or 
vary,  any  order  made  under  this  section,  or 
may  make  any  new  or  further  order, 
(iv.)  So  long  as  an  order  under  this  section  is  in  force, 
neither  the  trustees  of  the  settlement,  nor  any 
person  other  than  a  person  having  the  leave, 
shall  execute  any  trust  or  power  created  by 
the  settlement,  for  any  purpose  for  which  leave 
is  by  the  order  given,  to  exercise  a  power  con- 
ferred by  the  Act  of  1882. 
(v.)  An  order  under  this  section  may  be  registered 
and  re-registered,  as  a  lis  pendens,  against  the 
trustees  of  the  settlement  named  in  the  order, 
describing  them  on  the  register  as  '^  Trustees 
for  the  purposes  of  the   Settled   Land   Act, 
1882." 
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s.  7.  (vi.)  Any  person  dealing  with  the  trustees  from  time 

"  to  time,  or  with  any  other  person  acting  under 

the  trusts  or  powers  of  the  settlement,  is  not 
to  be  affected  by  an  order  under  this  section, 
unless  and  until  the  order  is  duly  registered, 
and  when  necessary  rc-registered  as  a  lis 
pendens. 

(vii.)  An  application  to  the  Court  under  this  section 
may  be  made  by  the  tenant  for  life,  or  by  the 
persons  who  together  constitute  the  tenaut  for 
life,  within  the  meaning  of  section  sixty-three 
of  the  Act  of  1882. 
(viii.)  An  application  to  rescind  or  vary  an  order,  or  to 
make  any  new  or  further  order  under  this  sec- 
tion, may  be  made  also  by  the  trustees  of  the 
settlement)  or  by  any  person  beneficially 
interested  under  the  settlement. 

(ix.)  The  person  or  persons  to  whom  leave  is  given  by 
an  order  under  this  section,  shall  be  deemed 
the  proper  person  or  persons  to  exercise  the 
powers  conferred  by  section  sixty^three  of  tho 
Act  of  1882,  and  shall  have,  and  may  exercise 
those  powers  accordingly. 

(x.)  This  section  is  not  to  affect  any  dealing  which 
has  taken  place  before  the  passing  of  this  Act, 
under  any  trust  or  power  to  which  this  section 
applies. 

Tbo  result  of  this  s.  is  that : — 

(L)  Tho  tenant  for  life  must,  before  cxercibing  a  power  under  e.  G3, 
obtain  leave  of  the  Cour^,  and  after  leave  given,  tho  trustee:^ 
are  not  to  exercise  any  power  to  which  the  leave  extends. 
This  will  prevent  concurrent  conflicting  powers.  The  leave 
^vill  be  obtained  on  summoos. 

(2.)  The  order  giving  leave  will  be  registered  as  a  lis  pendens.  If  a 
purchaser  does  not  find  any  lis  pendens  registered  he  will 
know  that  the  ti-ustees  are  free  to  deal. 

(3.)  The  lis  pendens  will  be  registered  against  the  trustees,  as 
"  Trustees  for  the  purposes  of  the  S.  L.  A.,  1882,"  so  that  the 
nature  of  the  order  is  shown,  and  the  registration  will  not 
affect  them  in  their  dealings  with  their  own  propert}*. 

(4.)  The  order  will  flso  describe  the  person  to  whom  leave  is  given 
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as  being  tenant  for  life,  which  is  made  conclusive  as  to  his      SS.  7,  8. 
having  that  character,  and  absolves  a  purchaser  from  in-         — 
quiring  into  the  trusts  affecting  the  sale  money.    In  this 
way  the  title  to  the  money  will  not  come  on  the  title  to  the 
land. 
A  tenant  for  life  does  not  in  general  (but  see  S.  L.  A.,  ss.  4, 17) 
require  the  powers  conferred  by  s.  G3  of  the  Act  of  1882.    That  s. 
was  required  to  prevent  settlements  being  made  by  way  of  trust  for 
sale  to  evade  the  preceding  part  of  the  Act. 

For  orders  under  this  s.  see  Be  Houghton  Estate,  30  Gb.  D.  102 ; 
Backhouse  v.  Eckroyd,  Seton,  6th  ed.,  1831 ;  Be  Hardiwfs  Estate, 
1891,  1  Gb.  60  (which  latter  case  deals  with  the  powers  of  the  Gourt, 
under  this  s.,  where  an  order  has  been  already  made  in  aa  action, 
giving  the  trustees  leave  to  sell) ;  Be  Bagot,  1894,  1  Gh.  177  (where 
the  tenant  for  life  was  a  married  woman)  ;  Be  Searle,  1900, 2  Gh.  829. 
The  Gourt,  in  the  exercise  of  its  discretion  under  this  s.,  refused  to 
empower  a  tenant  for  life  to  grant  a  building  lease,  under  which  the 
lessee  was  to  do  repairs  which  the  Court  thought  the  tenant  for 
life  ought  to  execute :  Be  DanidVs  8.  E.,  1894,  3  Gb.  503. 

As  to  the   power  under  S.  E.  A.  for  the  tenant  for  life  of  the  Power  to 
proceeds  of  sale  to  lease  for  21  years  whore  no  power  to  lease  is  con-  \easc. 
ferred  on  the  trustees,  see  S.  E.  A.,  s.  46 ;  Be  Laing,  1  Eq.  416. 

In  Be  lever* s  Settlements,  1904,  1  Ir.  K.  492,  it  was  held  that  the  Bonus  to 
Gourt  would  not  refuse  leave  to  a  tenant  for  life  within  f.  63  of  the  tenant  for 
lever's  Act  of  1882,  to  carry  out  a  sale  to  his  tenants  under  the  Irish  V  j  u*?     d 
Land  Acts  merely  because  the  bonus  under  the  Irish  Land  Act,  1903,  Xcts,  1903  & 
8.  48,  would  bo  paid  to  the  tenant  for  life  as  his  absolute  property  1904. 
under  s.  3  of  the  Irish  Land  Act,  190^. 

8.  For  the  purposes  of  the  Act  of  1882  the  estate  of  a  Curtesy  to  be 
tenant  by  the  curtesy  is  to  be  deemed  an  estate  arising  tn^^tr 
under  a  settlement  made  by  Lis  wife,  settlement. 

See  note  to  S.  L.  A.,  s.  58  (1)  (viii.). 

In  applying  to  the  Gourt  under  this  s.  the  title  of  the  proceedings 
will  be,  *^  In  the  matter  of,  &c.,  settled  by  a  settlement  deemed  to  be 
existing  under  the  S.  L.  A.*s,  1882  and  1884,  and  made  by  A.  B., 
deceased,  the  late  wifd  of  G.  B."  The  date  must  necessarily  be 
omitted.  See  Form  1,  Ghap.  VIII.  in/,  /  Be  Wells,  Seton,  5th  ed,, 
1512. 
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CHAPTER  IV. 

THK  SETTLED  LAND  ACTS  (AMENDMENT)  ACT,  1887. 

50  &  61  VICT.  c.  30. 

An  Act  to  amend  the  Settled  Land  Act  (1882). 

[23rd  August,  1887.] 

45  k  4G  Vict.   Whereas  by  the  twenty-first  section  of  the    Settled 
'•  ^^-  Land   Act,  1882  (in  this  Act  referred  to  as  the  Act  of 

1882),  it  is  provided  that  capital  money  arising  under 
that  Act  may  be  applied  in  payment  for  any  improve- 
ment by  that  Act  authorized  : 

Be  it  therefore  enacted  by  the  Queen's  most  Excellent 
Majesty,  by  and  with  the  advice  and  consent  of  the  Lords 
Spiritual  and  Temporal,  and  the  Ck)mmons,  in  this 
present  Parliament  assembled,  and  by  the  authority  of 
the  same,  as  follows : 
6. 1.  1.  Where  any  improvement  of  a  kind  authorized  by 

AmendroTnt     ^^®  -^^^  ^^  -^^^^  ^^^  ^^^  ^^  ^^V  ^^  made  either  before 
of  8. 21  of       or  after  the  passing  of  this  Act,  and  a  rent-charge,  whether 

1882.  '  temporary  or  perpetual,  has  been  or  may  be  created  in 
pursuance  of  any  Act  of  Parliament,  with  the  object  of 
paying  off  any  moneys  advanced  for  the  purpose  of 
defraying  the  expenses  of  such  improvement,  any  capital 
money  expended  in  redeeming  such  rent-charge,  or  other- 
wise providing  for  the  payment  thereof,  shall  be  deemed 
to  be  applied  in  payment  for  an  improvement  authorized 
by  the  Act  of  1882. 

This  Act  was  consequeDt  on  the  decision  in  Be  Knatchimllf  27  Ch. 
D.  349 ;  29  %h  588. 

It  has  been  held  that  capital  must  not  be  applied  io  payment  of  any 
portions  of  an  instalroeDt  which  represent  interest :  ^e  Lord  Suddens 
8.  E,,  37  Ch.  D.  123 ;  but  the  Court  of  Appeal,  in  Be  Lord  Egmone» 
S,  F,,  45  Ch.  D.  395  (vhere  capital  was  allowed  to  be  paid,  by  way  of 
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bonus,  to  the  mortgagees,  in  addition  to  their  principal,  to  induce     SS.  1, 2, 3. 
them  to  be  redeemed),  thought  this  construction  of  the  Statute  too         -~~~ 
narrow. 

An  investment,  before  this  Act,  of  capital  moneys  in  the  purchase 
of  terminable  rent-charges,  created  under  the  Improvement  of  Land 
Act,  1864,  is  not  money  "expended  in  redeeming'*  the  same  under 
this  s. :  Ite  Hotvard's  S.  K^  1892,  2  Ch.  233;  nor  is  a  payment  made 
by  a  tenant  for  life  in  order  to  obtain  a  reduction  in  the  rate  of 
interest :  Be  Vemcy's  8.  K,  1898, 1  Gh.  508.  This  s.  applies  to  im- 
provements executed  before  and  after  the  Act,  but  not  to  payments 
made  before  the  Act :  see  Be  Howard's  8.  Ky  stfp.,  at  p.  242.  An 
order  for  payment  of  instalments  of  rent-charge,  so  far  as  they 
remained  unpaid  after  the  Act,  can  be  made,  although  the  improved 
estate  has  been  sold :  see  S.  C,  pp.  243-4 ;  but  such  instalments  will 
be  paid  only  from  the  time  when  the  tenant  for  life  requires  payment 
under  this  s. :  see  S.  C,  p.  244 ;  Be  DalisorCs  8.  E^  1892,  3  Ch.  522 ; 
Re  Marq.  of  BristoVe  8.  E^  1893,  3  Cb.  161, 165.  A  prospective 
order  relating  to  capital  money  not  in  hand  will  not  be  made :  S.  C. 

See  also,  on  this  s.,  Exp.  Vicar  of  Castle  Byihamy  1895, 1  Ch.  348. 

And  as  to  what  improvements  are  within  this  s.,  see  Be  NewioiCs 
8.  E^  W.  N.  1889,  201 ;  1890,  24. 

Improvements  mentioned  in  s.  13  of  the  Act  of  1890  are  within  this 
s.  (see  8.  2  of  that  Act) ;  which  will  accordingly  apply  to  a  rent- 
charge  under  the  Limited  Owners'  Residences  Act,  1870,  to  the  extent 
to  which  S.  L.  A.,  1890,  s.  13,  allows  capital  money  to  be  applied. 

2.  Any  improvement  in  payment  for  which  capital  Section  28  of 
money  is  applied  or  deemed  to  be  applied  under  the  pro-  Act'^its^*"^ 
visions  of  the  preceding  section  sliall  be  deemed  to  be  an  ^  *ppiy  ^o 
improvement  within  the  meaning  of  section  twenty-eight  iJithiiTpT^'*  * 
of  the  Act  of  1882,  and  the  provisions  of  such  last-men-  "^'""fi  »«^*>°'*- 
tioned  section  shall,  so  far  as  applicable,  be  deemed  to 

apply  to  such  improyement. 

See  Be  Howard's  8.  E,  1892,  2  Ch.  233,  241-2. 

3.  This  Act  shall  be  construed  as  one  with  the  Settled  Short  title. 
Land  Act,  1882,  and  the  Settled  Land  Act,  1884,  and 

may  be  cited  together  with  those  Acts  as  the  Settled 
Land  Acts,  1882  to  1887,  and  separately  as  the  Settled 
Land  Acts  (Amendment)  Act,  1887. 
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CHAPTER  V. 

TUE  SETTLED  LAND  ACT,  1880. 
52  &  53  VICT.  c.  36. 

An  Act  to  amend  the  Settled  Land  Act,  1882. 

[12th  August,  1889.] 

1>E  it  euacfed  by  the  Queen's  most  Excellent  Majesty, 

by   and    with   the   advice   and   consent    of  the    Lords 

Spiritual  and  Temporal,  and  Commons,  in  this  present 

Parliament  assembled,  and  by  the  authority  of  the  same, 

as  follows  : 

ss.  1, 2,  3.        1,  This  Act  shall  be  construed  as  one  with  the  Settled 

Constru^on    Land  Acts,  1882  to  1887,  and   may  be  cited   together 

utie*^'''''        with  those  Acts  as  the  Settled  Land  Acts,  1882  to  1889, 

and  separately  as  the  Settled  Land  Act,  1889. 

Option  of  2.  Any  building  lease,  and  any  agreement  for  granting 

buiWins:* lease,  building  leases,  under  the  Settled  Land  Act,  1882,  may 

^^8^^^**'^'  ^0^**^^  ^^  option,  to  be  exercised   at  any  time  within 

an  agreed   number  of  years  not  exceeding  ten,  for  the 

lessee  to  purchase  the  land  leased  at  a  price  fixed  at  the 

time  of  the  making  of  the  lease  or  agreement  for  the 

lease,  such  price  to  be  the  best  which  having  regard  to 

the  rent  reserved  can  reasonably  be  obtained,  and  to  be 

either  a  fixed  sum  of  money  or  such  a  sum  of  money  as 

shall  be  equal  to  a  stated  number  of  years  purchase  of 

the  highest  rent  reserved  by  the  lease  or  agreement* 

Seo  S.  L.  A.,  8.  2  (10.)  (iii.)  and  d.  thereto  and  bs.  G,  7,  8,  31  ;  and 
compare  Oceanic  Steam  Navigation  Co.  v.  StUhtrherry^  16  Ch.  D.  236. 
And  as  to  the  option  being  limited  as  to  time,  see  Woodall  v.  Clifton^ 
W.  K.,  1905,  U9.  The  term  must  be  legally  assigned  to  pass  the 
option :  Friary  <£-c.  v.  Singleton,  1899, 1  Ch.  86 ;  reversed  on  the  facts, 
1899,  2  Ch.  261. 

Price  to  be  3.  Such  price  when  received  shall  for  all  purposes  be 

money.  Capital  money  arising  under  the  Settled  Land  Act,  1882. 
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CHAPTER  VI. 

THE  SETTLED  LAND  ACT,  1890. 
53  &  6i  VICT.  c.  G9. 

An  Ad  to  amend  the  Settled  Land  Acts,  1882  to  1889. 

[18th  August,  1890.] 

Be  it  enacted  by  the  Queeu*8  most  Excellent  Majesty, 
by  and  with  the  advice  and  consent  of  the  Lords 
Spiritual  and  Temporal,  and  Commons,  in  this  present 
Parliament  assembled,  and  by  the  authority  of  the  same, 
as  follows : 

Preliminary, 

1.  This  Act  may  be  cited  as  the  Settled  Land  Act,  ss.  1,2. 3, 4. 

^^^^-  ShorrtuTc. 

2.  The  Settled  Land  Acts,  1882  to  1889,  and  this  Act  ^^^^  ^^  ,,^ 

are  to  be  read  and  construed  together  as  one  Act,  and  construed 
may  be  cited  as  the  Settled  Land  Acts,  1882  to  1890.       ^^'^^'''* 

3-  Expressions  used  in  this  Act  are  to  have  the  same  laterpretaiion. 
meanings  as  those  attached  by  the  Settled  Land  Acts, 
1882  to  1889,  to  similar  expressions  used  therein. 


Definitions. 

4«— (1.)  Every  instrument  whereby  a  tenant  for  life,  instrament  in 
in  consideration  of  marriage  or  as  part  or  by  way  of  any  ^  mar^huje" 
family  arrangement,  not  being  a  security  for  payment  of  &c.,  to  bo  part 

J  1  1  .  J.     t  A.  of  the  settle- 

money  advanced,  makes  an  assignment  of  or  creates  a  Q^ent. 

charge  upon  his  estate  or  interest  under  the  settlement 

is  to  be  deemed  one  of  the  instruments  creating  the 

settlement,  and  not  an  instrument  vesting  in  any  person 

any  ri^ht  as  assii^nee  for  value  within  the  meaning  or 

AK  £r  Ar  ir*«* 

operation  of  section  fifty  of  the  Act  of  1882.  c.  38. 
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SS.  4,  5,  6,  7. 
Definitions. 


Creation  of 
easements 
on  exchange 
or  partition. 


(2.)  This  section  is  to  apply  and  have  effect  with 
respect  to  every  disposition  before  as  well  as  after  the 
passing  of  this  Act,  unless  inconsistent  with  the  nature 
or  terms  of  the  disposition. 

The  object  of  this  b,  was  to  exclude  the  operation  of  s.  50  of  the 
S.  L.  A.  It  does  not  render  necessary  the  appointment  of  trustees  of 
the  *^  compound  settlement  **  constituted  by  the  original  settlement, 
and  the  instrument  effecting  the  assignment  or  charge :  Be  Da  Cane 
&  NeUh/M,  1898,  2  Ch.  96.  And  see  n.  to  S.  L.  A.,  s.  2  (I), 
'*  Compound  Settlement.'* 

Exchanges. 

5*  On  an  exchange  or  partition  any  easement,  right, 
or  privilege  of  any  kind  may  be  reserved  or  may  be 
granted  over  or  in  relation  to  the  settled  land  or  any 
part  thereof,  or  other  land  or  an  easement,  right,  or 
privilege  of  any  kind  may  be  given  or  taken  in  exchange 
or  on  partition  for  land  or  for  any  other  easement,  right, 
or  privilege  of  any  kind. 

See  S.  L.  A.,  s.  3  (iii.),  (iv.) ;  p.  17. 

This  s.  authorizes  an  exchange  of  easements,  apart  from  auy  exchange 
or  partition  of  land :  Be  BrackcvCs  Settlement^  1903, 1  Ch.  265. 


Power  to 
complete 
predecessor's 
contract. 


Completion  of  Contracts. 

6-  A  tenant  for  life  may  make  any  conveyance  which 
is  necessary  or  proper  for  giving  effect  to  a  contract 
entered  into  by  a  predecessor  in  title,  and  which  if  made 
by  such  predecessor  would  have  been  valid  as  against  his 
successors  in  title. 

See  S.  L.  A.,  s.  31 ;  this  Act  by  this  s.  extends  the  powers  given  by 
that  s.  to  the  case  of  contracts  having  priority  to  the  settlement. 
North,  J.,  has  said  that  this  s.  does  not  apply  to  leases :  Be  Kemeys" 
Tynte,  1892,  2  Ch.  211,  213;  but  S.  L.  A.,  p.  20  (1),  applies  the  word 
"  convey  '^  to  a  lease.  S.  L.  A.,  s.  12  (i.),  however  makes  special  pro- 
vision for  contracts  for  leases. 


Leases, 
ProTision  as  to     7*  A  Icaso  for  a  term  not  exceeding  twenty-one  years 

iwrnk  ^^^  ^^     **  *^®  ^^^^  ^®^*  ^^^^  ^^^  ^®  reasonably  obtained  without 
fine,  and    whereby  the    lessee  is  not  exempted    from 
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punishment  for  waste,  may  be  made  by  a  tenant  for    SS.  7, 8, 9. 

life —  ZeoMS. 

(i.)  Without  any  notice  of  an  intention  to  make  the 
same  having  been  given  under  section  forty- 
five  of  the  Act  of  1882 ;  and  45  &  46  Vict. 

(ii.)  Notwithstanding  that  there  are  no  trustees  of  the  ' 
settlement  for  the  purposes  of  the  Settled  Land 
Acts,  1882  to  1890 ;  and 

(iii.)  By  any  writing  under  hand  only  containing  an 
agreement  instead  of  a  covenant  by  the  lessee 
for  payment  of  rent  in  cases  where  the  term 
does  not  extend  beyond  three  years  from  the 
date  of  the  writing. 

See  S.  L.  A.,  ss.  6, 1, 45,  and  s.  10,  inf. 

As  to  exemption  from  panishment  for  waste,  within  this  s.,  see 
Davies  v.  Z>.,  38  Gh.  D.  499  (a  decision  on  the  S.  E.  A.,  s.  46). 

8*    In  a  mining  lease —  Provision  as 

(i.)  The  rent  may  be  made  to  vary  according  to  the  |**  '"^^^"g 
price  of  the  minerals  or  substances  gotten,  or 
any  of  them : 

(ii.)  Such  price  may  be  the  saleable  value,  or  the  price 
or  value  appearing  in  any  trade  or  market  or 
other  price  list  or  return  from  time  to  time,  or 
may  be  the  marketable  value  as  ascertained  in 
any  manner  prescribed  by  the  lease  (including 
a  reference  to  arbitration),  or  may  be  an  average 
of  any  such  prices  or  values  taken  during  a 
specified  period. 

See  S.  L.  A.,  as.  G,  7,  9. 

9.  Where,  on  a  grant  for  building  purposes  by  a  Power  to 
tenant  for  life,  the  land  is  expressed  to  be  conveyed  in  rent'.charge 
fee  simple  with  or  subject  to  a  reservation  thereout  of  a  J°  a.gran'  >n 
perpetual  rent  or  rent-charge,  the  reservation  shall  operate 
to  create  a  rent-charge  in  fee  simple  issuing  out  of  the 
land  conveyed,  and  having  incidental  thereto  all  powers 
and  remedies  for  recovery  thereof  conferred  by  section 
forty-four  of  the  Conveyancing  and  Law  of  Property  44  &  45  Vict. 
Act,  1881,  and  the  rent-charge  so  created  shall  go  and  ^'  ^^' 
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SS.  9, 10.    remain  to  the  uses  on  tlie  trnsts  and  subject  to  the 
Incases.      powers  and  provisions  which,  immediately   before  the 

conveyance,  were  subsisting  with  respect  to  the  land  out 

of  which  it  is  reserved. 

See  S.  L.  A.,  88.  2  (10),  (i.)  (iii.).  10,  24,  and  n.  to  C.  A.,  s.  44. 

The  words  *'  yioldiog  aod  paying,**  or  tbe  like  wordp,  are  sufficient 
to  reserve  a  rent-charge,  so  tl)at  it  may  take  effect  under  the  Statute 
of  Uses :  CromweVa  Case,  2  Co.  GO  b. ;  Binders  on  Uses,  5th  ed.,  27G  ; 
Co.  Lit.  213  b.,  et  seq. 


Mansion  and 
Park, 

nestrictioQ 
on  sale  of 
mansion. 


Order  of 
Court. 


Easements 
over  park. 

«  Park." 


«•  Usually 

occupied 

therewith." 


Mamion  and  Park. 

10. — (1.)  From  and  after  the  passing  of  this  Act 
section  fifteen  of  the  Act  of  18S2,  relating  to  the  sale  or 
leasing  of  the  principal  mansion-house,  shall  be  and 
the  same  is  hereby  repealed. 

(2.)  Notwithstanding  anything  contained  in  the  Act 
of  1882,  the  principal  mansion-house  (if  any)  on  any 
settled  land,  and  the  pleasure  grounds  and  park  and 
lands  (if  any)  usually  occupied  therewith,  shall  not  bo 
sold,  exchanged,  or  leased  by  the  tenant  for  life  without 
the  consent  of  the  trustees  of  the  settlement  or  an  order 
of  the  Court. 

For  the  principles  on  which  the  Conrt  makes  or  refuses  the  order,  see 
lie  Marquis  of  Aiiesbury's  S.  E.,  1892, 1  Ch.  506,  546 ;  1892,  A.  C. 
356 ;  lie  Wortham's  8.  L\  75  L.  T.  293. 

(3.)  Where  a  house  is  usually  occupied  as  a  farm- 
house, or  where  the  site  of  any  house  and  the  pleasure 
grounds  and  park  and  lands  (if  any)  usually  occupied 
therewith  do  not  together  exceed  twenty-five  acres  in 
extent,  the  house  is  not  to  be  deemed  a  principal  mansion- 
house  within  the  meaning  of  this  section. 

• 

This  s.  applies  to  a  lease  of  easements  over  the  park,  &c. :  Suther- 
land  V.  Sutherland,  1893,  3  Ch.  169 ;  Pease  v.  Courtney,  1904,  2  Cli. 
5C3. 

Park,  as  used  in  this  s.,  is  not  confined  to  an  ancient  legal  park,  but 
includes  an  ordinary  private  park  :  Pease  v.  Courtney,  sup. 

The  words  **  usually  occupied  therewith  "  refer  merely  to  the  words 
''  lands  (if  any)  "  immediately  preceding  them.  Accordingly  the  s. 
may  apply  to  a  park  not  usually  occupied  with  the  principal  mansion- 
house  :  Pease  v.  Courtney,  sup. 
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Fur  a  c«80  of  one  macsion-bouse,  ^ith  lands  m  dififerent  counties,     S3. 10, 11. 
distant  from  each  other,  see  He  Thompson,  21  L.  R.  Ir.  109.  

As  to  the  circumstances  under  which  the  Court  will,  under  the  -'^«n^^^«»^ 

S.  E.  A.,  authorize  a  sale  of  the  mansion-house  where  the  tenant  for         \ 

Ifc  is  ail  infant,  though  a  remainderman  objects,  Eee  Marquis  of  Land  in 
Camden  v.  Murray,  27  Sol.  J.  652.  different 

The  fact  that  the  mansion  is  expressly  excepted  from  the  power  of  *^°°°  ***' 

sale  given  by  the  settlement  will  not  prevent  the  Court  from  autho-         ?^^  ,.^ 
o  J  tr  mansion,  le- 

rizing  a  sale :  He  Browns  Will,  27  Cb.  D.  179.  maindermao 

Tlie  consent  of  the  mortgagee  of  the  estate  for  life  is  of  course  objecting. 

necessary  :  S.  L.  A.,  s.  50  (3) :  Be  Sebrijht,  33  Ch.  D.  429.  Effect  of 

AU  future  settlements  should  contsdn,  as  authorized  by  S.  L.  A.,  express 

p.  57,  an  express  provision  removing  the  restriction  imposed  by  S.  L.  A.,  **^P  *°°'  ^ 

1890,  s.  10,  and,  where  still  necessary,  defining  the  house  and  land  to  Mo>ft«ag<^«'« 

I  .  1    .,         ..  consent, 

which  It  applies.  p     .  .     . 

For  form  of  summons  for  leasing  under  this  s.,  sea  Forms  IV.  and  future  as  to 

V. ;  and  for  sale,  Forms  VL  and  VIL,  Chap.  VI[[.,  inf.;  and  as  to  mansion,  &c. 

service  of  the  summons,  r,  4,  ib. ;  and  for  Forms  of  Orders,  Seton, 

Gth  ed.,  1830, 1833,  1834. 


The  Baising  of  Money.  The  Faisnj of 

Money. 

U. — (1).  Where  money  is  required  for  the  purpose  of  power  to 
discharging  an  incumbrance  on  the  settled  land  or  part  '*'**  '"*'"*-^  ^'^ 

,  mortgage. 

thereof,  the  tenant  for  life  may  raise  the-  money  so 
required,  and  also  the  amount  properly  required  for 
payment  of  the  costs  of  the  transaction  on  mortgage  of 
the  settled  land,  or  of  any  part  thereof,  by  conveyance 
of  the  fee  simple  or  other  estate  or  interest  the  subject 
of  the  settlement,  or  by  creation  of  a  term  of  years  in 
the  settled  land,  or  any  part  thereof,  or  otherwise,  and 
the  money  so  raised  shall  be  capital  money  for  that 
purpose,  and  may  be  paid  or  applied  accordingly. 

(2.)  Incumbrance  in  this  section  does  not  include  any 
annual  sum  payable  only  during  a  life  or  lives  or  during 
a  term  of  yeais  absolute  or  determinable. 

As  to  the  meaning  of  '*  required,"  see  Be  Clifford,  1002, 1  Ch.  87.    "Required." 
Where  the  transaction  is  wholly  or  partly  a  new  mortgage  to  secure  Tmstees 
an  existing  debt  which  is  transferred,  and  there  is  no  money  to  be  paid  should  be 
to  the  trustees,  still  it  is  conceived  the  trustees  must  be  parties  to  the  P*^^^**'  *° 
mortgage  and  direct  payment  by  the  mortgagee  to  the  transferor ;  and     ^^  ^*^^' 
see  S.  L.  A.,  s.  45.    Where  the  trustees  give  a  receipt  for,  or  direct 
payment  of,  the  money,  the  mortgagee  is  not  concerned  to  see  that  the 
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SS.  11, 12.  money  is  wanted :  S.  L.  A.,  s.  40 ;  as  to  raising  money  for  costs,  see 

"77  ib.y  s.  47. 
T^^*^^  ^f     This  s.  applies  to  all  incumbrances,  whether  prior  to  the  settlement 

_!'  or  not,  and  whether  raised  or  not  raised. 

'*  iDcum-  A  tenant  for  life  may  raise  money  by  mortgage  under  this  s.  for 

branoe/'  i\^q  purpose  of  discharging  expenses  charged  on  the  settled  land 

Public  Health  by  s.  257  of  the  PubUo  Health  Act,  1875  :  Re  Smith's  8.  E.,  1901, 

Act,  1876.  I  Qjj  gg9^    ^Ig^j  ^  ygpj^y  himself  sums  paid  for  Estate  Duty  under 

Esute  Datj.     the  Finance  Act,  1894 ;  or  for  redemption  of  land  tax  under  the 
Laod  tax.         Finance  Act,  1896 ;  or  sums  expended  in  respect  of  any  improvements 

mentioned  in  the  first  or  second  parts  of  the  First  Schedule  to  the 
Agricultaral  Agricultural  Holdings  Act,  1900,  and  for  the  repayment  of  which 
Holdings  Acts.  ]^q  has  obtained  a  charge  under  the  Agricultural  Holdings  (England) 

Act,  1883,  s.  29,  as  modified  by  s.  3  of  the  Act  of  1900. 
S.  L.  A.,  8.  53.       The  tenant  for  life  will  be  restrained  from  mortgaging  a  part  of  the 

settled  land  not  already  mortgaged,  if  the  mortgage  is  injurious  to  the 

interests  of  others  claiming  under  the  settlement :  Hampden  v.  Earl 

of  Buckinghamihire,  1893,  2  Ch.  531 ;  compare  Be  Lord  Monson^s 

^'.  E,  1898, 1  Ch.  427. 
And  as  to  the  powers,  apart  from  this  Act,  of  a  tenant  for  life  to 

deal  with  mortgages  on  the  settled  land,  see  More  v.  M.,  37  W.  K.,  414. 


Dealings  as        Dealings  08  between  Tenant  for  Life  and  the  Estate. 

between  Tenant 

for  Life  and       12.  Where  a  sale  of  settled  land  is  to  be  made  to  the 

^  .  /     '    tenant  for  life,  or  a  purchase  is  to  be  made  from  him  of 

enabling  deal-  land  to  bo  made  subject  to  the  limitations  of  the  settle- 

t^nantfor  life.  ^^^^>  ^^  ^^  exchange  is  to  be  made  with  him  of  settled 

land  for  other  land,  or  a  partition  is  to  be  made  with  him 

of  land  an  undivided  share  whereof  is  subject  to   the 

limitations  of  the  settlement,  the  trustees  of  the  settle* 

meut  shall  stand  in  the  place  of  and  represent  the  tenant 

for  life,  and  shall,  in  addition  to  their  powers  as  trustees, 

have  all  the  powers  of  the  tenant  for  life  in  reference  to 

negotiating  and  completing  the  transaction. 

Apart  from  this  s.  a  tenant  for  life  whose  consent  is  necessary  to  the 
exercise  ofa  power  of  sale  by  trustees  may  purchase  from  the  trustees : 
Dicconson  v.  Talbot,  6  Ch.  32. 

The  8.  only  (applies  to  sales,  enfranchisements,  exchanges  and 
partitions. 
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S.  13. 


Application  of  Capital  Money.  Appiioationof 

Capital  Munsy, 

13.  ImproTements  authorized  by  the  Act  of  1882  shall        — 
include  the  following ;  namely,  Application  of 

,.  .    T>  .J  capital  money. 

(i.)  Bridges; 

(ii.)  Making  any  additions  to  or  alterations  in  build- 
ings reasonably  necessary  or  propar  to  enable 
the  same  to  be  let ; 

(iii.)  Erection  of  buildings  in  sabstitution  for  build* 
ings  within  an  urban  sanitary  district  taken  by 
a  local  or  other  public  authority,  or  for  build- 
ings taken  under  compulsory  powers,  but  so 
that  no  more  money  be  expended  than  the 
amount  received  for  the  buildings  taken  and 
the  site  thereof ; 

(iv.)  The  rebuilding  of  the  principal  mansion-house  on 
the  settled  land :  Provided  that  the  sum  to  be 
applied  under  this  sub-section  shall  not  exceed 
one-half  of  the  annual  rental  of  the  settled 
land. 

As  to  what  improvements  are,  or  are  not,  authorized  under  thii  s.  &  Improvements. 
S.  L.  A.,  s.  25f  see  note  to  that  s.,  sup. 

As  to  what  is  an  ^  addition  to  or  alteration  in  boildingSt^  see  Re  Additioni  or 
QashelVn  S.  E,,  1894, 1  Ch.  485 ;  Stanford  v.  Rol>ert%,  1901,  1  Ch.  alterations. 
440 ;  Re  Clarke  s  Settlement^  1902,  2  Ch.  327  ;  Re  Blagrave's  S.  E., 
1903, 1  Ch.  560  (not  following  ^0  Freake's  Settlement,  1902, 1  Ch. 
i)7) ;  Standing  v.  Qray^  1903, 1  Jr.  R.  49 ;  Re  Leveson-Qotoer's  S.  E,, 
W.  N.,  1905,  87 ;  53  W.  R.  624 ;  1905,  2  Ch.  95. 

"  Reasonably  necessary  and  proper ; "  see  thete  words  considered  in 
Stanford  v.  Roberts,  sup, 

Toere  must  ba  a  present  intention  to  let,  as  distinguiifhed  from  an  Present  inten- 
intention  to  occupy,  to  be  within  subs.  (iL)  :  Re  De  Teissier's  S,  E,,  ^ion  to  let. 
1893, 1  Ch.  153 ;  Re  Lord  Gerard^s  S.  K,  1893, 3  Ch.  252,  260,  264, 
267 ;  ^e  Lord  De  TMey,  75  L.  T.  328 ;  Stanford  v.  Roberts,  sup,,  or 
the  tenant  must  have  given  notice  to  quit  unless  certain  works  coming 
within  the  subi.  were  done,  and  it  would  be  difficult  or  impossible 
to  relet  without  doing  the  works:  Re  Calverley's  S,  E.,  1904, 
1  Ch.  150. 

"  Rebuilding,*'  in  subs,  (iv.),  does  not  include  structural  repairs  :  <*  Rebuilding.** 
Re  De  Teissier's  8.E.j  sup.    What  is  rebuildinji;  id  a  questioa  of  fact 
in  each  particular  case :  Re  Wright's  S.  E.,  83  L.  T.,  159 ;  but  the 
alteration,  enlargement,  and  reconstruction  of  a  manrion  may  be 

2a 


450 


THE  SETTLED  LAND  ACT,  1890. 


**  Annuni 

KDUl." 


SS«  13, 14, 15.  within  the  fiubs.^  though  part  of  the  mansion-house  is  left  intact,  or 

some  of  the  walls  are  utilized  :  lie  Walker's  8.  E.,  1894, 1  Gb.  189  ; 

fPPfj^^  0/  ^^^  ^  ^^  2^^»,  ^^  ^^  19Q2,  2  Ch.  274 ;  He  Keneington  S.  K,  21 

The  income,  arising  from  capitsl  money,  should  he  included  when 
calcul  iting  the  **  annual  rental  ^ :  Re  De  Teissier's  S,  E,,  sup, ;  also 
the  rents  of  all  estates  settled  on  the  same  limitations  as  that  on 
which  the  mansion-house  stands :  lie  Lord  Oeranfs  S,  E.,  sup, ;  also 
the  rental  value  of  a  farm  Tisually  let,  hut  for  the  time  being  unlet;  but 
not  the  rental  value  of  land  in  the  occupation  of  the  tenant  for  life  : 
He  Walker's  S,  J?.,  sup.  There  are  no  deductions  to  be  made  for  in- 
cumbranoiB,  &c.,  as  under  s.  4  of  the  Limited  Owners' Residences  Act, 
1870,  nor  ouglil  the  cost  of  repairs  to  be  deducted  :  Be  Kensington 
S*  E,y  sup. 

As  to  the  general  Jurisdiction  of  the  Court  in  authorizing  repairs  and 
improvements,  see  the  first  note  to  S.  L.  A.,  s.  25,  sup. 

For  further  powers  as  to  erection  of  a  mansion-house,  see  the 
Limited  Owners*  Residences  Acts,  33  &  34  Vict.  c.  56 ;  and  34  &  35 
Vict.c.SL 


General 
jurisdiction. 


trustees. 


Cipiui  roonejT      14*  All  OF  BDy  part  of  any  capital  money  paid  into 
i!e  paM  out'to  Court  may,  if  tho  Court  thinks  fit,  be  at  any  time  paid 

out  to  the  trustees  of  the  settlement  for  the  purposes  of 

the  Settled  Land  Acts,  1882  to  1890. 

This  s.  meets  the  decision  in  Cookes  v.  C,  34  Gh.  D.  498 ;  and  see 
8.  L.  A.,  s.  21  (iz.),  n.,  s.  22 ;  compare  s.  55  (I). 


Court  may 
order  p«y- 
meot  for 
improvements 
executed. 


15-  The  Court  may,  in  any  case  where  it  appears 
proper,  make  an  order  directing  or  authorizing  capital 
money  to  be  applied  in  or  towards  payment  for  any 
improvement  authorized  by  the  Settled  Land  Acts,  1882 
to  1890,  notwithstanding  that  a  scheme  was  not,  before 
the  execution  of  the  improvement,  submitted  for  ap- 
proval, as  required  by  the  Act  of  1882,  to  the  trustees 
of  the  settlement  or  to  the  Court 


See  8.  L.  A.,  s.  26,  and  note  thereto* 

Under  this  s.,  capital  money  will  he  applied  in  recouping  to  a  tenant 
for  life  the  cost  of  improvements  executed  nnce  1882 :  lie  OrmrotTs 
S.  E,,  1892,  2  Ch.  318.  As  to  how  the  jurisdiction  of  the  C^nrt  to 
reimburse  the  tenant  for  life  will  he  exercised,  see  lie  Tucker's  S,  E.^ 
1895,  2  Ch.  468 ;  Cardigan  v.  Curzon-Bowe,  9  T.  L.  U.  244 ;  lie 
Partington^  1902,  1  Ch.  711 ;  in  all  of  which  cases  an  order  was 
refused.  Orders  were  made  in  lie  Earl  of  Egmonfs  S,  J?.,  44  S  i1.  J. 
428  (where  the  improvements  were  not  among  those  mentioned  in  the 
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AcU^  but  being  authorized  by  the  settlemeDt,  were  brought  within  the     SS.  15, 16. 
Acts  by  S.  L.  A.,  s.  57  (2)) ;  Re  Earl  of  Lisburne's  S.  K,  W.  N.,         : — r 
1901,  91  (where  the  truatees  would  have  approved  a  scheme,  if  there  (w^jfj^^ 

had  been  capital  money  in  hand — as  to  which  see  Be  Duke  of  Norfolk'^         

Parly.  Estates,  1900, 1  CL  461);  and  compare  Ee  Thomas,  1900,  1 
Cb.  819  (where  the  money  had  been  expended  by  the  trustees,  and 
not  by  the  tenant  for  life).  The  Goart  will  not  usually  make  the 
order  as  regards  improvements  executed  before  1883:  ^0  Ormrod*s 
8,  E, ;  nor  direct  repayment  of  instalments  of  a  rent-charge,  paid  by 
a  tenant  for  life  before  the  date  at  which  he  has  required  redempti  tn 
nnder  the  S.  L.  A.,  1887  :  Ee  Dalison's  S,  E.,  1892,  3  Gb.  622 ;  Ee 
HotvanTs  S.  E.^  1892,  2  Gb.  233 ;  nor  make  a  prospective  order 
directing  future  capital  moneys  to  be  applied  in  payment  of  costs  of 
improvements  executed,  or  in  repayment  of  moneys  paid,  or  to  be  paid, 
in  keepii^  down  charges  created  to  raise  money  for  improvements :  Ee 
Marquis  of  BristoVs  8,  E.,  1893, 3  Gh.  161 ;  see  also  Re  Millard's  8.  E. 
ih.  116. 

Trustees.  Ts-ustccs. 

16'  Where  there  are  for  the  time  being  no  trnstees  of  Trnstees  for 
tlie  settlement  within  the  meaning  and  for  the  purposes  of*// " Act*** 
of  the  Act  of  1882,  then  the  following  persons  shall,  for 
the  purposes  of  the  Settled  Land  Acts^  1882  to  1890,  be 
trustees  of  the  settlement ;  namely, 

(i.)  The  persons  (if  auy)  who  are  for  the  time  being 
under  the  settlement  trustees,  with  power  of 
or  upon  trust  for  sale  of  any  other  land  com- 
prised in  the  settlement  and  subject  to  tlie 
same  limitations  as  the  land  to  be  sold,  or  with 
power  of  consent  to  or  approval  of  the  exercise 
of  such  a  power  of  sale,  or,  if  there  be  no  such 
persons,  then 
(ii.)  The  persons  (if  any)  who  are  for  the  time  being 
under  the  settlement  trustees  with  future  power 
of  sale,  or  under  a  future  trust  for  sale  of  the 
land  to  be  sold,  or  with  power  of  consent  to  or 
approval  of  the  exercise  of  such  a  future  power 
of  sale,  and  whether  the  power  or  trust  takej 
effect  in  all  events  or  not. 

SeeS.  L.  A.,  s.  2(8). 

Where  a  testator  devised  an  estate  to  his  wife  and  anotlier  up)i| 
trust  for  his  wife  for  life,  end  after  her  death  upon  tnist  for  sjde,  it 
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Tnatcct. 


Once  trustees 
always 
trustees,  qu. 


SS.  16, 17, 18.  was  held  that  on  a  sale  by  the  wife  as  tenant  for  life,  she  an<l  her  co- 
trustee were  trustees  under  subt>.  ii.  :  Be  Jackson^t  S,  E,^  1902,  1  Gh. 
258. 

"  Of  the  land  to  be  sold  "—see  34  Sol.  J.  812,  where  it  is  suggested 
that  the  trustees  cannot  act  for  any  of  the  purposes  of  the  Acts  except 
sale  and  re-investment  of  the  purchase-money,  but  it  is  understood  that 
it  has  becD  held  in  Chambers  (Kekewich,  J.,  7  August,  1899),  that  this 
▼lew  is  incorrect.    . 

Where  there  have  been  trustees  with  a  power  to  sell  part  of  the 
settled  land  but  that  land  has  been  sold,  the  same  persons  it  is  con- 
ceived remain  S.  L.  A.  trustees  for  the  purposes  of  other  land  re- 
maining  settled.  If  the  wonl9,  *^  who  are  for  the  time  being,"  are  held 
to  refer  to  the  date  of  the  intended  dealing  or  disposition,  then  it  may 
be  necessary  to  resort  to  S.  L.  A.,  s.  38. 

For  the  purposes  of  subs,  (i.)  the  power  of  or  trust  for  sale  must,  it 
seems,  be  immediate. 

Appiicaiion  17.— (1.)  All  the  potvers  and  provisions  contained  in 
0/44^45**  ^^^  Conveyancing  and  Luw  of  Property  Act,  1881,  toith 
Vict.  G.  41,  as  reference  to   tlie  appointment  of  new   trustees,  and   the 

U  appointment  _,    _  .         ,^  ."  t^j 

of  tnutees.  discharge  and  retirement  of  trustees,  are  to  apply  to  and 
include '  trustees  for  the  purposes  of  the  Settled  Land 
Acts,  1882  to  1890,  whether  appointed  by  the  Court  or 
hy  the  settlement,  or  under  provisions  contained  in  the 
settlement. 

(2.)  This  section  applies  and  is  to  have  effect  with 
respect  to  an  appointment  or  a  discharge  and  retirement 
of  trustees  talcing  place  hefore  as  well  as  after  the  passing 
of  this  Act, 

(3.)  This  section  is  not  to  render  invalid  or  prejudice 
any  appointment  or  any  discharge  and  retirement  of 
trustees  effected  before  the  passing  of  this  Act  otliei'wise 
than  under  the  provision  of  tlie  Conveyancing  and  Law 
of  Property  Act,  1881. 


Extension  of 
xneaaing  of 
**  working 
classes  "  in 
48  &  49  Vict, 
c.  72. 


This  8.  is  repealed  and  in  effect  replaced  by  T.  A.,  s.  47,  sup. 

18-  The  provisions  of  section  eleven  of  the  Housing  of 
the  Working  Classes  Act,  1885,  and  of  any  enactment 
which  may  be  substituted  therefor,  shall  have  effect  as 
if  the  expression  *^  working  classes  "  included  all  classes 
of  persons  who  earn  their  livelihood  by  wages  or  salaries : 
Provided  that  this  section  shall  apply  only  to  buildings 
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of  a  rateable  value  not  exceeding  one  hundred  pounds    ss.  is,  19. 
per  annum.  j.;^^ 

See  Chap.  VIF.,  inf. 

19*  The  registration  of  a  writ  or  order  a£fecting  land  Power  to 
may  be  vacated  pursuant  to  an  order  of  the  High  Court  IraSoVof  **" 
or  any  Judge  thereof.  ''"t. 

See  Land  Charges  Begistration  and  Searches  Act,  1888,  8.  5  (4),  n., 
sup. 
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CHAPTER  VII. 

TUB   UOUSING  OF   TEE  WORKING  CLASSES  ACT,  1890. 
(53  &  54  VICT.  c.  70),  8.  74,  subs.  (1). 

[18th  August,  1890.] 
Ameii<]ment  of      74* — (1.)  The  Settled  Land  Act,  1882^  shall  be  amended 

45^&46Vict.    ^follows:- 

(a)  Any  sale,  exchange,  or  lease  of  land  in  pursuance 
of  the  said  Act,  when  made  for  the  purpose  of 
the  erection  on  such  land  of  dwellings  for  the 
working  classes,  may  be  made  at  such  price,  or 
for  such  consideration,  or  for  such  rent,  as  having 
regard  to  the  said  purpose,  and  to  all  the  cir- 
cumstances of  the  case,  is  the  best  that  can  be 
reasonably  obtained,  notwithstanding  that  a 
higher  price,  consideration,  or  rent  might  have 
been  obtained  if  the  land  were  sold,  exchanged, 
or  leased  for  another  purposa 

(h)  The  improvements  on  which  capital  money  may  be 
expended,  enumerated  in  section  twenty-five  of 
the  said  Act,  and  referred  to  in  section  thirty  of 
the  said  Act,  shall,  in  addition  to  cottages  for 
labourers,  farm  servants,  and  artisans  whether 
employed  on  the  settled  land  or  not,  include  any 
dwellings  available  for  the  working  classes,  the 
building  of  which  in  the  opinion  of  the  Court  is 
not  injurious  to  the  estate. 

This  8.  is  a  re-cnactmeDt  of  s.  II  of  the  Houb'id}];  of  the  Working 
Classes  Act,  1885,  whioh  Act  is  repealed  (except  as  to  a  small  pari, 
not  including  s.  II)  by  s.  102  of  this  Act. 

The  last  clause  of  the  s.  seems  to  imply  that  in  every  case  where  new 
buildings  are  to  be  erected  the  opinion  of  the  Court  must  be  obtained 
that  the  expenditure  is  not  injurious  to  the  estate;  at  least,  it  will  not 

Old  buildings,  be  prudent  for  trustees  to  omit  to  do  so ;  but  dwellings  available  for 
the  working  classes  can  be  "  reconstructed,  enlarged,  or  improved  " 
under  8.  L.  A.,  s.  25  (xx.),  although  the  approval  of  the  Court  was 
not  obtained  to  their  being  built  in  the  fir^t  instance :  Be  CalveHey*8 

^AraiUble.**  ^*  ^'*  1904, 1  Ch.  150.  Dwellings  suitable  for  the  working  classes, 
but  occupied  at  the  time  by  persons  not  members  of  those  classes,  are 
not  '*  available  for  the  working  classes  "  within  subs,  (b) :  S.  C. 


(    455    ) 


CHAPTEU  Vlir. 

TUE  SETTLED  LAND  ACT  RULES,  1882. 

December,  1882. 

1.  TiiK  expression  'Vtho  Act"  used  ia  thoso  rules  means 
the  Settled  Land  Act,  1882. 

Words  defined  by  the  Act  when  used  in  these  rules  have 
the  same  meanings  as  in  the  Act. 

The  expression  **the  tenant  for  life"  includes  the  fcnant 
for  life  as  defined  by  the  Act,  and  any  person  having  the 
powers  of  a  tenant  for  life  under  the  Act. 

2.  All  applications  to  the  Court  under  the  Act  may  be 
made  by  summons  in  chambers ;  and  if  in  any  case  a  petition 
shall  be  presented  without  the  direction  of  the  judge,  no 
further  costs  shall  be  allowed  than  would  be  allowed  upon  a 
summons. 

[Note. — CJosts  of  a  petition  were  allowed  in  Re  Bethlehem  and  Oosi  of  pcti- 
Brtdewell  Hospitals,  30  Ch.  D.  541 ;  Be  Arnold,  31  Sol.  J.  560 ;  £x  tion. 
jmrte  Jesus  College,  60  L.  T.  583 ;  and  Be  Earl  de  Grey,  W.  N.,  1887, 
241.    It  is  understcod  that  this  r.  applies  to  an  application  for  pay-  Fund  cxcecJ- 
mcnt  out  of  Court,  to  S.  L.  A.  trustees,  of  a  fund  exceeding  £1000.]     icg  £io00. 

3.  The  forms  in  the  Appendix  to  these  rules  are  to  be 
followed  as  far  as  possible,  with  such  modification  as  tho 
circumstances  require.  All  summonses,  petitions,  affidavits, 
and  other  proceedings  under  the  Act  are  to  be  entitled 
according  to  the  Form  I.  in  the  Appendix. 

[Note. — Form  ii.  now  needs  some  modiBcation  to  meet  the  existing 
B.  S.  C. :  see  note  to  that  Form,  infJ] 

4.  The  persons  to  be  served  with  notice  of  applications  to 
the  Court  shall,  in  the  first  instance,  be  as  follows : — 

In  the  case  of  applications  by  the  tenant  for  life  under 
sections  15  and  34,  the  trustees. 

[Note.— S.  15  is  now  repealed,  and,  in  the  main,  re-cnactcd  by 
S.  L.  A.,  1890,  ?.  10.] 
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Iq  the  case  of  applications  under  section  38,  the  tmstees 

(if  any),  and  the  tenant  for  life  if  not  the  applicant 
In  the  cace  of  applications  under  section  44,  the  tenant  for 

life,  or  the  trustees,  as  the  case  may  be. 
No  other  person  shall  in  the  first  instance  be  served. 
Except  as  hereinbefore  provided  where  an  application  under 
the  Act  is  made  by  any  person  other  than  the  tenant  for 
life,  the  tenant  for  life  alone  shall  be  served  in  the  first 
instance. 

5.  Except  in  the  cases  mentioned  in  the  last  rule,  applica- 
tions by  a  tenant  for  life  shall  not  in  the  first  instance  be 
served  on  any  person. 

6.  The  judge  may  require  notice  of  any  application  under 
the  Act  to  be  served  upon  such  persons  as  he  thinks  fit,  and 
may  give  all  necessary  directions  as  to  the  persons  (if  any) 
to  be  served,  and  such  directions  may  be  added  to  or  varied 
from  time  to  time  as  the  case  m^y  require.  Where  a  petition 
is  presented,  the  petitioner  may,  after  the  petition  has  been 
filed,  apply  by  summons  in  chambers  (Appendix,  Form 
XXIII.)  for  directions  with  regard  to  the  persons  on  whom 
the  petition  onght  to  be  served.  If  any  person  not  already 
served  is  directed  to  bo  served  with  notice  of  an  application, 
the  application  shall  stand  over  generally,  or  until  such  time 
as  the  judge  directs.  The  judge  may  in  any  particular  case, 
upon  such  terms  (if  any)  as  he  thinks  fit,  dispense  with 
service  upon  any  person  upon  whom,  under  these  rules,  or 
under  any  direction  of  the  judge,  any  application  is  to  be 
served. 


Time  for  ' 
application. 


Serrice  dis- 
penaed  with. 


[Notes. — The  proper  time  for  an  application  under  this  rule  ia 
regard  to  the  appolDtment  of  oew  trustees,  is  after  a  summons  for 
their  appointment  has  been  taken  out ;  but  where  an  action  had  been 
commenced  and  an  injunction  obtaioed  to  restrain  an  intended  sale 
by  the  tenant  for  life  until  trustees  for  the  purposes  of  the  Act  had , 
been  appointed,  an  order  as  to  the  service  of  notice  of  the  summons 
was  made  before  the  summons  was  taken  out :  Wheelwright  v.  Walker^ 
23  Ch.  D.  763. 

Service  on  the  children  of  the' tenant  for  life  was  dispensed  with 
where  the  Court  deemed  their  interests  sufficiently  represented  by  the 
trustees,  who  had  been  served :  Be  Brown^  27  Gh.  D.  180. 

And  see,  on  this  and  the  two  preceding  rr.,  Be  Marq,  of  AUe&bury^ 
S.  B.,  42  W.  B.  45.] 


7.  It  shall  be  sufficient  upon  any  application  under  the 
Act  to  verify  by  affidavit  the  title  of  the  tenant  for  life  and 
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trustees  or  other  persons  interested  in  the  application  unless 
the  judge  in  any  particular  case  requires  further  evidence. 
Such  affidavit  may  be  in  the  form  or  to  the  e£fect  of  Form 
Na  YIII.  in  the  Appendix. 

8.  Any  sale  authoiized  or  directed  by  the  Court  under  the 
Acty  shall  be  carried  into  effect  out  of  Court,  unless  the  judge 
shall  otherwise  order,  and  generally  in  such  a  manner  as  the 
judge  may  direct. 

9.  Where  the  Court  authorizes  generally  the  tenant  for 
life  to  make  from  time  to  time  leases  cr  grants  for  building 
or  mining  purposes  under  section  10  of  the  Act,  the  order 
shall  not  direct  any  particular  lease  or  grant  to  be  settled  or 
approved  by  the  judge  unless  the  judge  shall  consider  that 
there  is  some  special  reason  why  such  lease  or  grant  should 
be  settled  or  approved  by  him.  Where  the  Court  authorizes 
any  such  lease  or  grant  in  any  particular  cise,  or  where  the 
Court  authorizes  a  lease  under  section  15  of  the  Act,  the 
order  may  either  approve  a  lease  or  grant  already  prepared 
or  may  direct  that  the  lease  or  grant  shall  contain  conditions 
specified  in  the  order  or  such  conditions  as  may  be  approved 
by  the  judge  at  chambers  without  directing  the  leafec  or  grant 
to  be  settled  by  the  judge. 

[Note. — As  to  leases  under  s.  15  soc  now  S.  L.  A.,  1890,  s.  10  ] 

10.  Any  person  directed  by  the  tenant  for  life  to  pay  into 
Court  any  capital  money  arising  under  the  Act  may  apply 
by  summons  at  chambers  for  leave  to  pay  the  money  into 
Court.    (Appendix,  Forms  IX.,  X.,  and  XI.) 

11.  The  summons  shall  be  supported  by  an  affidavit  setting 
forth : — 

(1)  The  name  and  address  of  the  person  desiring  to  make 
the  payment. 
.  (2)  The  place  where  he  is  to  be  served  with  notice  of  any 
proceeding  relating  to  the  money. 

(3)  The  amount  of  money  to  be  paid  into  Court  and  the 

account  to  the  credit  of  which  it  is  to  be  placed. 

(4)  The  name  and  address  of  the  tenant  for  life  under  the 

settlement  by  whose  direction  the  money  is  to  be 
paid  into  Court. 

(5)  The  short  particulars  of  the  transaction  in  respect  of 

which  the  money  is  payable. 

12.  The  order  made  upon  the  summons  for  payment  into 
Couit  may  contain  directions  for  investment  of  the  money 
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on  any  secarities  authorized  by  section  21,  sub-seoiion  1  of 
the  Act,  and  for  payment  of  the  dividends  to  the  tenant  for 
life,  either  forthwith  or  upon  production  of  the  consent  in 
writing;  of  the  applicant;  the  sifi^atnre  to  such  consent  to 
be  verified  by  the  afiidavit  of  a  solicitor.  But  if  the  transac- 
tion in  respect  of  which  the  money  arises  is  not  completed  at 
the  date  of  payment  into  Court,  the  money  shall  not,  without 
the  consent  of  the  applicant,  be  ordered  to  be  invested  in  any 
securities  other  than  those  upon  which  cash  under  the  control 
of  the  Court  may  be  invested. 

13.  Honey  paid  into  Court  under  the  Act  shall  be  paid  to 
an  account,  to  be  entitled  in  the  matter  of  the  settlement, 
with  a  short  description  of  the  mode  in  which  the  money 
ariRos  if  it  is  necessary  or  desirable  to  identify  it,  and  in  the 
matter  of  the  Act.    (Appendix,  Forms  IX.,  X.,  and  XI.) 

14.  Any  person  payin<^  into  Court  any  capital  money 
arisin<i^  under  the  Act  shall  be  entitled  first  to  deduot  the 
costs  of  paying  the  money  into  Court. 

[KoTE.— It  is  submitted  that  this  rule,  14,  is  ultra  vires.  The 
whole  purohoso-money  must  under  the  Act  be  paid  to  tho  trustees  and 
a  receipt  given  or  it  must  be  paid  ioto  Court,  otherwise  the  estate  will 
not  pass  by  the  conveysnce.  This  is  the  old  rule  in  case  of  an  exercise 
of  an  ordinary  power  {CockereU  v.  Cholmdey^  1  Clarke  ft  Fin.  60)  and 
must  apply  to  a  sale  under  this  Act:  see  also  D.  C.  F.,  5th  ed., 
p.  1234,  n.  (c),  and,  as  to  the  old  practice,  Christian  v.  Chamherst  4  Hare, 
307.  However,  in  Cardigan  v.  Curzon-ffowBt  30  Ch.  D.  531,  the  order 
WAS  (p.  540)  that  purchaser  deduct  costs  of  summons  out  of  the  fund 
before  paying  it  in  :  and  see  Seton,  6th  ed.,  1830  (No.  6)  ;  S.  L.  A., 
s.  21  ("subject  to  payment  of  claims  properly  payable  thereout**) 
F.  46  (6);  s.  47.  When  the  whole  money  has  been  paid  to  the 
trustees  or  into  Court,  any  costs  properly  payable  can  then  be  paid.] 

15.  In  all  cases  not  provided  for  by  the  Act  or  the^e  rules, 
the  existing  practice  of  the  Court  as  to  costs  and  otherwise, 
so  far  as  the  same  maybe  applicable, shall  apply  to  proceed- 
ings under  the  Act. 

16.  The  fees  and  allowances  to  solicitors  of  the  Court  in 
respect  to  proceedings  under  the  Act  shall  be  those  provided 
by  the  Bnles  of  the  Supreme  Court  as  to  costs  for  the  time 
being  in  force,  so  far  as  they  are  applicable  to  such  proceed- 
ings. 

17.  The  fees  to  be  taken  by  the  officers  of  the  Court  in 
respect  to  proceedings  under  the  Act  shall  be  those  provided 
by  the  Bules  of  the  Supreme  Court  as  to  Court  fees  for  the 
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timo  being  in  force,  60  far  as  they  are  applicable  to  such 
proceedings. 

18.  These  rules  shall  come  into  operation  from  and  after 
the  31st  December,  1882. 

10,  These  rules  may  be  cited  as  the  Settled  Land  Act 
Bales,  1882. 

As  to  County  Courts,  see  County  Court  RuIof,  1903,  0.  38. 
As  to  the  Palatine  Court  of  Lancaster,  see  the  S.  L.  A.,  Chancery 
of  Lancashire  llulef>,  3883. 
As  to  Ireland,  ecc  R.  S.  C,  Ireland,  1801,  0.  72. 


(    461    ) 


APPENDIX.  (1) 


FoBV  T. 

I 

Title  of  Pboceedinqs.  (2) 

Ik  the  Eigh  Court  of  Justice, 

Chancery  DivisioD, 

Vice-Chancellor  Bacon, 

or 

Mr.  Justice  Chitty, 
[or  other  judge  he/ore  whom  the  application  is  to  be  Jieardj] 

In  the  matter  of  the  estate  [or,  of  the  timher  upon  tlie 

estate],  situate  at  in  the  county  of  ,  [or,  of  the  chattels], 

settled  by  a  settlement  made  by  an  indenture  dated  the  day  of 

,  and  made  between  [oTj  by  the  Will  of  dated 

or  as  the  case  may  he\. 
And  in  the  matter  of  the  Settled  Land  Act,  18S2. 


Form  U. 
FoBUAL  Part  of  Summons.  (3) 

Title  as  in  Form  J. 

Let  all  parties  concerned  attend  at  my  chambers  at  the  Royal  Courts 
of  Justice  on  day,  the  day  of         ^ ,  18    » at         •  o'clock 

in  the  forenoon,  on  the  heiring  of  an  application 

(a.)  On  the  part  of  A,  B.,  the  tenant  for  life  [or,  tenant  in  tail,  or 

(1)  The  Appendix  referred  to  in  the  preceding  rules  under  S.  L.  A. 

(2)  See  also  D.  C.  F.,  5th  ed^  No.  2327. 

And,  as  to  title  of  proceedings  under  the  Act,  where  an  action  is 
pending  for  execution  of  trusts  of  the  settlement,  see  Be  Parry,  W.  N., 
1884,  43. 

(3)  See  now  B.  S.  C ,  0.  54  r.  4  B.,  and  D.  C.  F.,  6th  ed.,'  No.  2328, 
and  p.  1227,  n.  (A). 
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cu  the  case  may  he,  describing  the  nature  of  the  applicants  esicUe]  under 
the  above-mentioned  settlement. 

Or,  (h.)  On  the  part  of  A.  B^  the  tenant  for  life  (or  as  the  case  may 
he)  under  the  above-mentioned  settlement  of  an  infant,  by  X  F.,  his 
testamentary  guardian  [or,  guardian  appointed  by  order  d^ted  the 
or,  next  friend]. 

Or,  (c)  On  the  part  of  C,  D,  and  E.  F,,  the  trustees  of  the  above- 
mentioned  settlement  for  the  purposes  of  the  above-mentioned  Act. 

Or,  (d)  On  the  part  of  O,  H,^  the  tenant  for  life  in  remainder  [or, 
tenant  in  tail  in  remainder,  or  as  the  case  may  he,  describing  the  appli' 
canfs  interesfl  under  the  above-mentioned  settlement  subject  to  the 
life  interest  of  A,  B>\cr  as  the  case  may  he].   • 

Or,  (f.)  On  the  part  cf  /.  J.,  the  purchaser  of  the  knds  [or,  the 
timber  upon  the  lands,  or  chattels,  or  as  the  case  may  he"]  settled  by 
the  above-mentioned  settlement. 

Or,  (f.)  On  the  part  of  /.  J.,  the  lessee  under  a  mining  lease  datotl 
the  ,  18    ,  granted  under  the  powers  of  the  above-mentioned 

Act  of  the  mines  and  minerals  under  the  land  settled  by  the  above- 
mentioned  settlement. 

Or*  (9')  ^A  ^^^  V^^  of  /.  J.,  the  mortgagee  under  a  mortgage  in- 
tended to  be  created  under  section  18  of  the  above-mentioned  Act  of 
the  lands  settled  by  the  above-mentioned  settlement. 

Or,  (h,)  On  the  part  of  K,  L.,  interested  under  the  contract  herein- 
after mentioned. 

Dated  the  day  of  ,  18 

Tliis  summons  iiras  taken  out  by  of  solicitor  fur  the 

applicant. 

To 

[Add  the  names  of  the  persons  (if  any)  on  tchom  the  summons  is  to  he 
served,) 


Form  lit. 

SUMUOKS  t7Kt>£B  S.  10  FOB  QeKEBAL  LbASIKO  PoWEES. 

Title  and  formal  parts  as  in  Forms  I.  and  II.  (a)  or  (&). 
1.  That  the  applicant  [or  in  the  case  of  an  infant  that  the  said 
X.  Y.  during  the  infancy  (»f  the  said  A,  J?.],  and  each  of  his  successors 
in  title  [or  in  the  case  of  an  infant,  each  of  the  successors  in  title  of 
the  said  A,  B,"},  being  a  tenant  for  life  or  having  the  powers  of  a  tenant 
for  life  under  the  above-mentioned  Act,  may  pursuant  to  section  10  of 
tlie  said  Act  be  authorized  from  time  to  time  to  make  building  [or 
mining]  leases  of  the  lands  comprised  in  the  said  settlement  for  the 
term  of  years  [or  in  perpetuity]  on  the  conditions  specified  in 

the  said  Act  [or  on  other  conditions  than  those  speoified  in  sestions 
I  to  9  of  the  said  Act]. 
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2.  That  the  costs  of  this  application  may  be  directed  to  be  taxed  as 
between  solicitor  and  client,  and  that  the  same  when  taxed  may  be 
paid  out  of  the  property  sabject  to  the  said  settlement,  and  that  for 
that  purpose  all  necessary  directions  may  be  given. 

Note, — ^Tbe  proposed  conditions  ought  not,  except  in  simple  cases*, 
to  be  set  forth  in  the  summons. 

[Note, — The  costs  are  directed  to  ba  taxed  as  between  solicitor  and 
client :  see  S.  L.  A.,  s.  4G  (G).] 


Form  IV. 

Summons  uxder  S3.  10  ob  15  fob  Authority  to  Graxt  a  Par- 
ticular LEASK  where  the  TE2CANT  FOR  LiFE  HAS  KnTRRRO 
INTO  A  CoSTRACT. 

Title  as  in  Form  I. 
Formal  parts  as  in  Form  II.  (a)  or  Qi), 

1.  That  the  conditional  contract,  dated  the  18  ,  and  made 
between  the  applicant  [or  the  said  X,  F.]  of  the  one  part  and  of 
the  other  part,  for  a  [building  or  mining]  lease  to  the  snid  of  the 
hereditaments  therein  mentioned  for  the  term,  and  upon  the  conditions 
therein  stated,  may,  pursuant  to  section  10  [or  15]  of  the  above- 
mentioned  Act  be  approved,  and  that  the  said  A.  B,  [or  X,  Y.]  may 
be  aathorized  to  execute  a  lease  in  puntuance  of  the  said  contract. 

2.  {Add  application/or  costs  as  in  Form  III,  2.) 

[Note. — S.  15  is  now  repealed,  and,  in  the  main,  rc-enacteJ  by 
S.  L.  A.,  1890,  s.  10.] 


Form  V. 

SUMMOKB  UNDER  SS.  10  OB  15  FOR  AuTnORtTT  TO  GbAKT  A    PaR' 

ticular  Lease  when  ko  Contract  has  been  entered  into. 

Title  as  in  Form  I. 
Formal  parts  as  in  Form  II.  (a)  or  (b), 

1.  That  the  [building  or  mining]  lease  intende<l  to  be  grante.l 
to  of  the  lands  [or  of  the  mansion-house,  &c.]  settled  by  the 
said  pettlement  may,  pursuant  to  section  10  [or  15]  of  the  above- 
mentioned  Act,  be  approved,  and  that  the  applicant  [or  the  said  X  F.] 
may  be  authorized  to  execute  the  same. 

2.  {Add  application  for  costs  as  in  Form  III.  2.) 
[Note. — ^As  to  s.  15,  see  note  to  Form  IV.] 
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Form  VL 

Summons  ukdbr  SS.  15»  35,  ob  37,  fob  a  Sale  out  of  Court  of 
THE  Principal  Mansion-House,  and  Demesnes,  or  of  Timber 
OR  Chati'els. 

Title  as  in  Form  I. 
Formal  parts  as  in  Form  II.  (a)  or  (()• 

1.  That  the  applicant  [or  in  the  case  of  an  in/ant  the  said  X  F.] 
may  be  authorized  to  sell  the  principal  mansion-house  [or  the  timber 
ripe  and  fit  for  cutting]  on  the  land  [or  the  furniture  and  chattels] 
settled  by  the  above-mentioned  settlement  in  such  manner  and  subject 
to  such  particulars,  conditions,  and  provisions  as  he  may  think  fit. 

2.  That  the  costs  of  this  application  may  be  taxed  as  between 
solicitor  and  client,  and  that  C.  2).  and  E.  F.,  the  trustees  of  the  said 
settlement,  may  b )  at  liberty  to  pay  the  costs  when  taxed  out  of  the 
proceeds  of  the  said  sale  [or,  in  the  case  of  tiniberf  out  of  the  three- 
fourths  of  the  proceeds  of  the  said  sale  to  be  sat  aside  as  capital  money 
arising  under  the  said  Act],  or  if  this  Form  is  not  appiicahle,  as  in 
Form  III.  2. 

[Note. — As  to  s.  15,  sea  no^e  to  Form  IV.] 


Form  VII. 

Summons  under  SS.  15,  35,  or  37,  for  Sale  bt  the  Court  of  the 
Principal  Mansion- House,  and  Demesnes,  or  of  Timber  or 
Chattels. 

Title  as  in  Form  I. 
Formal  parts  as  in  Torm  II.  (a)  or  ((). 

1.  That  the  principal  mansion-house  [or  the  timber  ripe  and  fit  for 
cutting]  on  the  land  [or  the  furniture  and  chattels]  settled  by  the 
above- mentioned  settlement,  may  be  sold  under  the  direction  of  the 
Court. 

2.  {Application  for  coats  as  in  Form  III.  2.) 
[NoTK.— As  lo  F.  15,  see  note  to  Form  IV.] 


Form  VIII. 

Affidavit  Vebiftinq  Title, 

Title  as  in  Form  L 

I  of  make  oath  and  say  as  follows: 

1.  By  the  above-mentioned  settlement  the  abo? e-mentioned  lands 
[or  certain  chattels,  shortly  describing  them^  stand  limited  to  uses  [or 
upon  trusts]  under  which  A,  B,  is  [or  I  am]  beneficially  entitled  in 
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possessioQ  as  tenant  for  life  [or  tenant  in  tail  or  tenant  in  fee  simple, 
with  an  executory  gift  over,  or  €U  the  case  may  he']. 

2.  (If  it  is  a  fact.)    The  said  A,  B.  is  an  infant  of  the  age  of 
years  or  thereabouts. 

3.  C.  D,  of  and  E,  F.  of  are  Trustees  under  the  said 
settlement,  with  a  power  of  sale  of  the  said  lands  \pr  with  power  of 
consent  to  or  approval  of  the  exercise  of  a  power  of  sale  of  the  said 
lands  contained  in  the  said  settlement,  or  are  the  persons  by  the  said 
settlement  declared  to  be  Trustees  thereof  for  purposes  of  the  above- 
mentioned  Act]. 


Fork  IX. 

Summons  under  S.  22  bt  Purchase  for  Payment  into  Court 
or  Purchase  Monet  of  Settled  Land,  Timber,  or  Chattels. 

Title  as  in  Form  I. 

Formal  parts  as  in  Form  II.  (e). 

1.  That  the  applicant  may  be  at  liberty  to  pay  into  court  to  the 
credit  of  "In  the  matter  of  the  settlement,  dated  the  and  made 
between  \pr  will,  &c.]  proceeds  of  sale  of  the  A.  estate  [or  as  the 
case  may  &e],  and  in  the  matter  of  the  Settled  Land  Act,  1882,"  the 
sum  of  £  on  account  of  the  purchase  mooey  of  the  said  A.  estate 
(or  as  the  case  may  be)  settled  by  the  said  settlement  [or  will,  &c.]. 

2.  That  such  directioos  may  be  given  for  the  investment  of  the  said 
sums  when  paid  into  Court,  and  the  accumulation  or  payment  of  the 
dividends  of  the  securities  representing  the  same,  as  the  Court  may 
think  proper. 


Form  X. 

Summons  under  S.  22  for  Payment  into  Court  by  Lessee  under 

a  Mining  Lease  (see  S.  11). 

Title  as  in  Form  I. 

Formal  parts  as  in  Form  IL  (/). 

1.  That  the  applicant  may  be  at  liberty  to  pay  into  Court  to  the 
credit  of  "  In  the  matter  of  the  settlement  dated  the  and  made 
between           [or  the  will,  &c.]  mineral  rents  under  lease  dated  the 

and  in  the  matter  of  the  Settled  Land  Act,  1882,"  the  sum  of 
£  being  three-fourths  [or  one-fourth]  of  the  rents  payable  by  him 
under  the  said  lease  for  the  half-year  ending  the  less  £  the 

costs  of  payment  into  Court. 

2.  That  the  applicant  may  be  at  liberty  on  or  before  the  day 
of  and  the  day  of  in  every  yeir  during  the  term 
created  by  the  said  lease  to  pay  into  Court  to  the  credit  aforesaid,  so 

2h 
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much  of  the  rents  payable  by  him  under  the  said  lease  as  is  by 
section  11  of  the  above-mentioned  Act  directed  to  be  set  aside  as 
capital  money  arising  under  the  said  Act  after  deducting  therefrom 
the  costs  of  payment  in,  the  amount  paid  in  to  bo  verifiel  by  affidavit. 

3.  That  the  said  sum  of  £  and  all  other  sums  to  be  paid  into 

Court  to  the  credit  aforesaid  may  be  invested  in  the  purchase  of  (name 

the  investment)  to  the  like  credit,  and  that  the  dividends  on  the  said 

when  purchased  may  be  paid  to  ^.  ^.,  the  tenant  for  life  under 

the  above-mentioned  settlement  during  his  life  or  until  further  order. 

[Note. — ^As  to  deduction  of  costs  of  payment  in,  see  note  to  r.  14, 


FOBM  XI. 

Summons  ukdkq  S.  22  foq  Payment  into  Court  bt  Mobtqauee 

(see  8.  18). 

Title  as  in  Form  I. 

Formal  parts  as  in  Form  II.  (<;). 

1.  That  the  applicant  may  bo  at  liberty  to  pay  into  Court  to  the 
credit  of  "  Money  advanced  on  mortgage  of  lands  settled  by  the  settle- 
ment dated  the  and  made  between  [or  the  will,  &c]  and 
in  the  matter  of  the  Settled  Land  Act,  1882,"  the  sum  of  £  being 
the  amount  agreed  to  be  advanced  by  him  on  mortgage  of  the  lands 
comprised  in  the  above-mentioned  settlement  less  the  costs  of  pay- 
ment in. 

2.  (Actd  directions  for  investment  as  in  Form  VII L  2.) 

[Note. — ^The  directions  for  investment  are  in  fact  in  Form  IX.  2. 
As  to  deduction  of  costs,  see  note  to  Form  X.] 


FoBM  XII. 

Summons  undeb  8.  26  (1). 

Title  as  in  Form  I. 

Formal  parts  as  in  Form  II.  (a)  or  (6). 

1.  That  the  scheme  left  at  my  chambers  this  day  for  the  execution 
of  improvements  on  the  lands  settled  by  the  above-mentioned  settler 
ment  may  be  approved. 

2.  (Add  application  for  costs  as  in  Form  IIL  2.) 
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FOBM  XIII. 


Summons  under  S.  26,  Subs.  (2)  (ii.)  Foa  Appointmknt  of  ax 

Engineer  or  Survetob. 

Title  as  in  Form  I. 

Formal  parts  as  in  Form  IF.  (a)  or  (5). 

1.  That  M,  N,  of  eoginoer  [or  surveyor]  may  bo  approved  as 
ongineor  [or  surveyor]  for  the  purposes  of  section  26,  sub-section  (2) 
(ii.)  of  the  above-mentioned  Act. 

2.  {Add  application  for  costs  as  in  Form  IIL  2.) 


Form  XIV. 
Nomination  of  an  Engineer  or  Sdrvetor  bt  the  Trustees. 

Title  as  in  Form  I. 
We  C.  D,  of  and  K  F.  of  the  Trustees  of  the  above- 

mootioned  settlement  for  the  purposes  of  the  above-mentioned  Act, 
hereby  nominate  of  engineer  [or  surveyor],  for  the  pur- 

|x^ses  of  section  26,  sub-section  (2)  (ii.)  of  the  said  Act. 

(Signed)    (7.7). 

ja.  F. 


Form  XV. 
Summons  under  S.  26,  Subs.  (2)  (iii.). 

Title  as  in  Form  I. 
Formal  parts  as  in  Form  IL  (a)  or  (5). 

1.  That  C,  D.  and  E.  F.,  the  trustees  of  the  above-mentioned 
settlement,  for  the  purposes  of  the  above-mentioned  Act  may  be 
directed  to  apply  the  sum  of  £  out  of  the  capital  money  arising 
under  the  said  Act  in  their  hands  subject  to  the  said  settlement  in 
payment  for  [describe  the  work  or  operation"]  being  [part  of]  an  im- 
provement executed  upon  the  lands  subject  to  the  said  settlement 
pursuant  to  a  scheme  approved  by  the  said  (7.  Z>.  and  E.  F,  under 
the  said  Act. 

2.  {Add  applioation  for  costs  as  in  Form  IIL  2.) 

[Note.— See  now  S.  L.  A.,  1890,  s.  15,  as  to  dispensing  with 
scheme.] 

2h2 
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Form  XVL 

Summons  ukdeb  S.  26,  Sub8.  3. 

Title  as  in  Form  I. 

Formal  parts  as  in  Form  IL  (a)  or  (b), 

1.  That  tbo  sum  of  £  may  be  ordered  to  be  raised  out  of  the 

in  Court  to  the  credit  of  and  tbat  the  same  when  raised 

may  be  paid  to  upon  his  undertaking  to  apply  the  same  in  pay- 

ment for  [describe  ike  world  or  oper(Uion\  beinj;  part  of  an  improve- 
ment executed  upon  tbe  land  settled  by  the  above-mentioned  settle- 
ment pursuant  to  the  scbeme  approved  by  order  dated  the 

2.  (^Add  application  for  coits  ae  in  Form  III,  2.) 
[NoTB. — See  note  to  Form  XV.] 


Form  XVII. 

Summons  under  S.  31. 

Title  as  in  Form  L 

Formal  parts  as  in  Form  II.  (a)  or  (b). 

1.  Tbat  the  applicant  may  be  at  liberty  to  enforce  [or  carry  into 
effect  or  vary  or  rescind  as  the  ecise  may  be]  the  contract  entered  into 
between  tbe  applicant  of  the  one  part,  and  of  the  otber  part. 

2.  Or  that  such  directions  may  be  given  relating  to  the  said  contract 
as  tbe  judge  may  think  fit. 

3.  {Add  application  for  costs  cu  in  Form  III,  2.) 


Form  XVIII. 


Summons  under  S.  34  for  Application  of  Monet  paid  for  a 

Lease  or  Reversion. 

Title  as  in  Form  I. 

Formal  parts  as  in  Form  11.  (a),  (b),  or  (d), 

1.  Tbat  the  sum  of  £  being  the  proceeds  of  sale  of  a  lease  for 
years  [or  life  or  a  reversion  or  other  interest,  describing  if]  settled  by 
the  above-mentioned  settlement,  may,  pursuant  to  section  34  of  the 
above-mentioned  Act,  be  directed  to  be  applied  for  the  benefit  of 
tbe  parties  interested  under  tbe  said  settlement  in  such  manner  as 
tbe  Court  may  think  fit. 

2.  {Add  application  for  costs  as  in  Form  III,  2.) 
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Form  XIX. 
Summons  ukder  S.  38  fob  the  Appointmekt  of  New  Tuustees. 

Title  as  in  Form  I. 
Formal  ports  as  in  Form  II.  (a),  (b\  (c),  or  (d). 

1.  That  O.  U.  and  LJ.  may  be  appointed  trustees  under  the  above* 
mentioned  settlement  for  the  purposes  of  the  above-mentioned  Act. 

2.  (^Add  appHcaiionfor  coats  as  in  Form  III,  2.) 


FOBH  XX. 

Summons  undeb  S.  44. 
Title  as  in  Form  J. 
Formal  parts  as  in  Form  II.  (a),  Q)\  or  (c). 

1.  That  it  may  be  declared  that  (set  out  ths  declaration  required), 

2.  {Add  application  for  costs  as  in  Form  IIL  2,  or  as  the  circum- 
stances require.) 


FOBM  XXI. 

Summons  ukdeb  S.  66  fob  Advice  and  Dcbection. 

Title  as  in  Form  I. 

Formal  parts  as  in  Form  II.  (a)  to  (h). 

Fur  the  opinion,  advice,  and  direction  of  the  judge  on  the  following 
questions : — 

1.  Whether 

2.  Whether 

3.  Whether 

(or  if  the  questions  involve  complicated  fads) 
for  the  opinion,  advice,  and  direction  of  the  judge  on  the  facts  and 
questions  submitted  by  the  statement  left  in  my  chambers  this  day. 
(Add  application  for  costs  as  in  Form  IIL  2.) 


FoBM  XXII. 
Summons  undeb  S.  60  fob  Appointment  of  Pebsons  to  exebcibs 

POWEBS  ON  behalf  OF  InFANT. 

Title  as  in  Form  I. 

Formal  parts  as  in  Form  II.  (5). 

1.  That  the  powers  conferred  upon  a  tenant  for  life  by  sections  6 
to  13,  both  inclusive^  and  sections  16  to  20,  both  inclusive,  of  the 
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above-mentioned  Act  (or  such  other  poioers  as  it  is  desired  to  exercise) 
may  be  exercised  by  the  said  on  behalf  of  the  said  during 

bis  minority. 

2.  {Add  appiicatian  for  costs  as  in  Form  III,  2.) 

[(1.)  Note. — ^The  settlement  may  be  describe  1  as  a  '*  settlement 
deemed  to  be  existing  under  the  S.  L.  A.,  1882:**  Be  Wdls^  Setoo, 
6th  ed.,  p.  1512 ;  D.  C.  F.,  5th  ed.,  No.  2327.] 


Form  XXUL 

SCMIIOXS  FOR  DiRBOnOKS  AS  TO  SERVICE  OF  A   PrTITIOX. 

Title  as  in  Form  I. 

Formal  parts  as  in  Form  U. 

That  directions  may  be  given  as  to  the  persons  to  he  served  with 
the  petition  presented  in  the  above  matter  on  tlie  day  of  , 

18    .  1 
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ABSTRACT  OF  TITLE:    See  Title. 

ACCOUNT. 

mortgagee  in  poBsession,  of,  76 
trustee,  of,  for  maintenance,  105,  106 

paying  voluntary  school  rate,  250 

ACCUMULATION, 

of  infant's  income,  and  disposal  of,  from  land,  5,  lOG 

from  property,  generally,  108 
where  infant  tenant  for  life,  103 

trust  for,  effect  of,  on  S.  L.  A.  powera,  420,  421 

ACKNOWLEDGMENT, 

of  deeds  by  married  woman: 
attorney,  not  by,  103 
C.  A.,  1882,  provisions  of,  as  to,  166-169,  105 

rules   under,    and    under   Fines    and 
Recoveries  Act,  as  to,  166-1 08 
certificate  of,  now  unnecessary,  157-169 
declaration  of  trust,  for  purposes  of,  157 
examination  of  married  woman,  167,  169,  166,  290, 

389 
except  under  Fines  and  Becovories  Act,  none,  425, 

426 
married  after  1882... 279,  290 

before  1883,  as  to  property  acquired  after 
1882...279 
release  of  power,  not  required  in  case  of,  119 
S.  L.  A.,  none  under,  425,  426 
searches  for,  150-162, 172,  173 
trustee,  when,  12,  241,  279,  304,  305 
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ACKNOWLEDGMENT— continued. 

of  right  to  prodaction  of  doouments : 
costs  of,  51 

Court,  application  to,  under,  48 
oovenant  for  productioo,  liability  to  give,  satifified 

by,  5, 11,  48 
damages,  no  liability  to,  under,  47,  48 
enfranchisement,  on,  21 
grantee  to  uses,  made  to,  49 
mortgage,  on,  costs  of  specific  performance  ULder, 

how  borne,  47 
mortgagee,  by,  48,  51 
obligation  under,  46-48 
possession  of  the  doouments,  party  giving,  must 

have,  46,  51 
specific  performance  of,  costs  of»  47 

right  to,  46,  47 
stamp  on,  51 
trustee,  by,  48,  51 
trustees,  by,  for  S.  L.   A.   purposes,  on  sale  by 

equitable  tenant  for  life,  363,  364 
vendor  must  do  his  best  to  procure,  10 
See  aUo  Production  of  Documents. 

ACT  OF  PARLIAMENT, 

dispositions  under,  does  not  mean  S.  L.  A.,  where,  340 
^Mncludes"  in  definition  in,  16 
''instrument"  includes,  within  C.  A.,  19 

meaning  of,  in  S.  L.  A.,  325 
"  means'*  in  definition  in,  16 

preamble  in,  effect  of,  183 

private  Act  powers  over-reached  by  S.  L.  A.,  416 
"settlement"  includes,  within  C.  A.,  104 

S.  L.  A.,  325,417,427 

ACTION, 

administration,  for,  efiect    of,  on  power    to  appoint 

trustees,  232 
debt,  for,  in  regard  to  rent-charges,  113 
mortgage,  relating  to,  sale  in,  86-88 
S.  L.  A.,  effect  of,  on  powers  in,  339 

title  of  proceedings  under,  461 
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ADDITIONAL  POWEBS. 

in  settlement,  effect  of,  under  S.  L.  A.,  413-41G 

ADMINISTBATION, 

beneficiAries,  rights  to,  185-187 
real  estate,  of : 
costs  of,  185 
legacies  out  of,  186,  189 
order  of,  186 
rules  relating  to,  generally,  185-187 

non-contentious  business,  187 
trust  estates,  limited  to,  94,  95,  233 

ADMINISTBATOB, 

appointment  of,  under  T.  A.,  precluded,  251 
compounding,  &o.,  powers  of,  as  to,  4,  100,  247,  248 
convict,  of,  under  Forfeiture  Act,  1870,  no  vestiug  in,  of 

trust  or  mortgage  property,  269 
title  of,  to  real  estate  relates  back,  185 

T.  A.,  1888...213 
trust  estate  only,  for  purposes  of,  94,  95,  233 
trustee,  is,  within  T.  A.,  272 

And  see  Personal  Bepresentativb. 

ADMINISTBATBIX :  See  Married  Woman. 

ADMITTANCE, 

to  copyholds,  under  S.  L.  A.,  without  surrender,  361-363 

vesting  order  under  T.  A.,  258,  259 

ADOPTION  OP  ACT, 

by  solicitors,  trustees,  &g.,  of  C.  A.,  133,  134 

C.  A.,  1882  (Searches),  152 
Land  Charges  Aols,  199 
trustees,  of  V.  &  P.  A.,  10,  241 

ADVOWSON, 

commencement  of  title  to,  1 

AGENT, 

notice  to,  152-154 

receiver  is,  of  mortgagor,  when,  83,  84 

tiustee*s  liability  for  default  of,  249 
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AGREEMENT, 

lease,  for,  relief  against  forfeiture  of,  57, 182 
mortgage  before  C.  A.,  for,  leasing  powers  under,  72 
settlement,  for,  is  *'  settlement "  in  S.  L.  A.,  325,  427 

of    wife's    future    property,    effect    of 
M.  W.  r.  A.,  279,  305,  306 

AGEICULTUBAL  HOLDINGS  ACTS, 
charges  under,  are  **land  charges,"  193 
improvements  under,  estimating,  on  grant  of  lease,  346 

out  of  "  capital  money,"  379-381 
mortgagee's  rights,  how  affected  by,  73 

AGRICULTURE:     See     Board     of     AaRiCQLTURE     and 

FiSIIKRIFS. 


c« 


ALL  ESTATE"  CLAUSE, 
no  necessity  for,  3,  128 


ANNEXED  DEED, 

use  and  effect  of,  7,  119,  120 

ANNUAL  SUM, 

charged  on  or  issuing  out  of  land : 

apportionment  of,  114 

discharge  of,  on  sale,  28-30 

"  incumbrance"  within  C.  A.,  when,  18,  29,  113 

limitation  of,  exceeding  rents  and  profit,  effect  under 
8.  L.  A.,  328,  410 

recovery  of,  statutory  powers  for,  110-112 

redemption  of,  113,  114 
See  also  Rent-charue. 

ANNUITIES, 

accounts  in  regard  to,  216 

form  of  order  as  to,  216 
search  for,  151,  209 
terminable,  not  within  C.  A.,  s.  45...  114 

ANTICIPATION,  restraint  on :  See  Restraint  on  Antici- 
pation 
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APPOINTMENT  OP  NEW  TRUSTEES, 

abroad,  to  act,  369,  396 

by  the  Court.  250-264,  269,  395-397 

applioations  for,  praotioo  as  to,  251,  395-397 

bankrapt  trustee,  on  removal  of,  250 

beneficiary  may  apply  for,  when,  262 

corporation  may  be  appointed,  250 

costs  of,  how  borne,  263 

discharging  trustee  without  new  appointment,  251 

executor  or  administrator,  appointment  in  place  of, 

185,  230,  251 
felon  trastee,  on  removal  of,  250 
forms  of  orders  made  on,  251 
lunatic  trustee  not  so  found,  whore,  250 
no  existing  trustee,  where,  250 
number,  practice  of  Court  as  to  keeping  up,  235, 

250,  254 
out  of  jurisdiction,  250 
})ersons  able  to  appoint  out  of  Court,  where,  250, 395 

entitled  to  apply  for,  262 
physically  infirm,  where  trustee,  250 
powers  of  now  trustees,  on,  262,  263 
S.  L.  A.,  for  purposes  of,  269,  395-397,  424 
separate  sets  of  trustees.  Court  can  appoint,  234, 251 
service  on  beneficiaries,  when  dispensed  with,  251 
stamp  on,  397 

unmarried  woman  may  be  appointed,  250 
vesting  of  trast  property  on ;  See  Vesting  Ordrr. 

copyholds,  of,  costs  between  tenant  for  life  and  remainder- 
man, 259 

out  of  Court,  6,  230-236 

administration  action,  how  affecting  power  of,  232 

not  granted  merely  for,  233 
alienation  of  interest,  how  affecting  power  of,  232 
bankrupt  trustee,  in  place  of,  231 
beneficiary  may  require,  when,  231 
contrary  intention  of  instrument,  236,  237 
corporation  jointly  with  individual,  230 
costs  of,  when  out  of  trust  estate,  231,  233,  250 
disclaimer,  refusal  to  act  includes,  231 
distinct  trusts,  where,  234 
donee  appointing  himself,  233 
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APPOINTMENT  OF  NEW  TRUSTEES ^-eantinued. 
out  of  Court — eontinued. 

execator,  in  place  of,  230 
infancy,  effect  of,  232 
lunatic,  in  place  of,  231,  232,  235 
mortgage,  for  purpoeee  of,  79 
person  nominated  for  purpose  of,  91,  92,  232 
powers  of  new  trustees,  on,  235 
religious,  &c.,  purposes,  where  trust  for,  231 
representatives  not  bound  to  ezeroise  power,  233 
S.  L.  A.,  for  purposes  of,  230,  269 
separate  sets  of  trustees,  155, 182, 234 
stamp  on,  238 

vesting  of  trust  property  on :  See  Yestikq  Declara- 
tion. 

APPOINTMENT,  POWER  OF :  See  Power. 

APPORTIONMENT, 

of  covenants  and  conditions,  in  lease,  53-55 

purchase-money  of  leasehold  or  reversion,  on  sale 

under  S.  L.  A.,  390,  391 
quit-rents,  &c.,  114 

rent,  on  building  leases  under  S.  L.  A.,  348 
severance  of  reversion,  53-55 
surrender  of  lease,  under  S.  L.  A.,  335 

APPROPRIATION", 

by  personal  representative,  in  satisfaction  of  legacy  or 

share,  189, 190 
notice  of  intended,  forming  part  of  title,  190 

ARRANGEMENT :  See  Composition  or  Compromise  ;  Family 
Arrakgemeut  ;  Land  Charges  Acts. 

ASSENT, 

by  executor  to  gift  of 

mortgage  security,  94 

real  estate,  187-189 
conveyance  in  place  of,  188,  189 
legal  estate  passes  by,  187, 188 
registered  land,  in  case  of,  188,  189 
stamp  on,  188,  189 
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ASSETS. 

husband,  of,  loans  by  wife,  when,  200 

real  and  personal,  order  of  administration,  186 

wife*8  income  is,  when  restraint  removed,  290 

ASSIGNEE  for  value, 
of  tenant  for  life, 

oonsent  to  exercise  of  S.  L.  A.  powers,  407,  408 
consent,  enough,  without  reconveyance,  407 
costs  of,  869,  405 
And  see  Assiqnmbnt. 

ASSIGNMENT, 

lessee's  covenant  against,  effect  of,  60,  61,  180 
of  S.  L.  A.  powers,  prohibition  of,  406-409 

tenant  for  life's  interest,  effect  on  S.  L.  A.  powers, 
406-409,  443,  444 
for  value,  by  tenant  for  life,  family  arrangement  is  not, 
413,  444 
See  dUo  Lease. 

ASSIGNS, 

covenant,  relating  to  land,  when  runs  to,  122-124 

in  lease,  burden  or  benefit  of,  when  runs  to,  52-55, 

123 
mention  of,  where  required  in,  4,  122-124 
devisees  and  legatees  are,  95,  123 
legal  and  equitable,  distinction  between,  59 
power,  exercise  of,  by,  3,  4,  95,  235 
under-lessees  are  not,  123 

ATTESTATION  of  purchase-deed, 
rights  as  to,  45 

ATTESTED  COPIES,  costs  of,  24,  25 
ATTORNEY :  See  Power  of  Attorney. 


BANK  OP  ENGLAND  AND  BANK  OF  IRELAND, 
vesting  orders,  duty  to  obey,  261 
indemnity  to,  acting  under  T.  A.,  227,  269,  270 
And  see  Bakker. 
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BANKER. 

married  woman,  indemnifcy  as  regards,  292-294 
payment  into  Court  by,  on  order  of  Court,  265 
jeoeipt  by,  of  policy  money  payable  to  trustee,  243,  244 
trustee  not  liable  for  default  of,  249 

BANKRUPT, 

dealings  by,  with  property  acquired  after  bankruptcy, 

validity  of,  210 
meaning  of,  in  C.  A.,  19 

T.  A.  (as  to  Ireland),  270 
And  M6  Bankruptcy. 

BANKRUPTCY, 

act  of,  before  completion  of  contract,  210 

dealings  by  bankrupt  after,  210 

meaning  of,  in  C.  A.,  19,  115,  160 

Middlesex  Registry,  order  of  adjudication  not  requiring 

registration  in,  210 
of  donor  of  power  of  attorney,  115,  159-161 

husband,  efifeot  of,  on  loan  of  wife*s  money,  290,  291 

lessee,  forfeiture  on,  60,  61,  179 

married  woman,  289,  290,  300 

tenant  for  life,  effect  of  limitation  until,  410,  421 

on  S.  L.  A.  powers,  406 

widow,  289 
order  and  disposition  in,  as  to  book-debts,  84 

husband's  properly,  295 
search  for,  194,  210,  211 
trustee  in,  T.  A.,  1888,  not  applicable  to,  214 
winding  up  of  company  included  in,  19,  160 

BARE  LEGAL  ESTATE, 

vesting  of,  under  V.  &  P.  A.,  11,  12 

BARE  TRUSTEE, 

descent  of  estates  vested  in,  on  death,  repealed  provisions 

ofV.  &P.A.  as  to,  11,  12 
insurance  agaiost  fire,  powers  as  to,  244 
Ireland,  repeal  for,  of  provisions  of  Y.  &  P.  A.  as  to, 

12,  140 
married  woman,  powers  of,  12,  241,  242 
meaning  of,  12 
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BASE  FEE, 

persoQ  entitled  to,  S.  L.  A.  powora  oF,  410 
*' settlement,*'  what  is,  in  case  of,  419 

And  see  Tenant  for  Life  under  S.  L.  A. 

BEBRSHOP, 

lease  of,  relief  against  forfeiture  of,  179 

"  BENEFICIAL  OWNER," 

implied  covenants  for  title,  by  person  convejiug  as, 
33-40,  42-45 


CORRIGENDA 

(Page  479). 

BOARD  OF  AGRICULTURE  AND  FISHERIES, 
duties  of,  as  to  redemption  of  qnit-rent,  &o.,  113,  114 
substitution  of,  for  Land  Commissioners,  405 

trustees  of  settlement,  where,  322 


BOARD  OF  AGRICULTURE  AND  FISHERIES, 
certificates,  &o.,  as  to  "  improvements,"  381-384 

filing  of,  406 

office  copies  evidence,  406 
duties  of,  as  to  redemption  of  quit-rent,  <&c.,  106,  107 
improvement  rent-charge,  consent  as  to,  343 
substitution  of,  for  Land  Commissioners,  378 

trustees  of  settlement,  whore,  303 

BONA  VACANTIA, 

"capital  money  "  passing  to  Crown  as,  371 

BOND, 

burden  and  benefit  under,  extension  of,  124,  125 

BOOK  DEBT. 

appointment  of  receiver  of,  75,  84 
And  see  Debt^ 
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BOROUGH  COUNCIL :  See  Local  Authority. 

BREACH  OF  TRUST, 

action  for,  barred  by  time,  when,  214>216 
appointing  flolioitor  to  reoeive  money,  not,  242 
beneficiary  liable  though  no  benefit  from,  2G8 
broker,  money  depoetted  with,  249 
contribution  for,  between  co-trnstees,  216 
co-trustee,  enabling  breach  by,  249 
covenant,  under,  creates  specialty  debt,  216 
improper  iuTestment,  limit  of  liability  for,  214-216,  229, 

276,  277 
indemnity  of  trustee  against  beneficial  owner  concurring 

in,  267,  268 
lessor's  title,  dispensing  with,  229 
married  woman's  liability  for,  267,  268,  288,  305 
"party  or  privy  to,"  meaning  in  T.  A.,  1888... 215 
relief  under  Judicial  Trustees  Act,  1896...217,  228,  230 
solicitor,  money  left  with,  249 
surveyor's  certificate,  when  a  protection,  228 
tenant  for  life  barred,  but  not  remainderman,  216 
title,  accepting  less  than  full  period,  229 
valuation,  what  is  sufficient,  228 

BRIBE, 

dispositions,  under  S.  L.  A.'s,  eflfect  on,  346,  412 

BRIDGE, 

"improvement,"  is,  for  S.  L.  A.  purposes,  449 


BROKER, 

money  left  with,  for  future  investment,  249 
S.  L.  A.  trustees  may  select  their  own,  370 
trustee  not  liable  for  default  of,  249 

BROUGHAM'S  ACTS, 

for  shortening  conveyances,  repealed,  143 

leases,  unrepealed,  143 

BUILDING, 

breach  of  covenant  to  erect,  67 

building  contract,  deposit  on,  not  a  "fine,"  180 

"  general  words  "  in  conveyance  of,  30 
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'BUILDISQ— continued. 

"improvement,"  when,  within  S.  L.  A/b,  375-381,  449, 

454 
infant's  tmstees  may  erect,  104 
insurance  against  fire  hy  trustees,  244,  245 
land,  conveyance  of,  passes,  30 
pov^er  of  sale,  proceeds  when  applicable  in,  370 
re-building,  what  is,  under  S.  L.  A.,  449 
And  see  Improvements. 

BUILDING  LEASE, 

meaning  of,  in  C.  A.,  19 

S.  L.  A.,  336,  337 
mortgagor  or  mortgagee,  by,  67-73 
S.  L.  A.  powers,  under,  generally,  344-355,  457 
part  of  land  in  building  agreement,  349 
past  consideration  not  sufficient,  349 
repairs,  agreement  to  execute,  in,  348,  349 
streets,  &o.,  dedication  of,  in,  357,  358 
variation  with  custom  of  district,  350,  351 
with  option  of  purchase,  349,  442 
And  see  Lease. 

BUILDING  PURPOSES, 

grant  in  fee  for,  under  S.  L.  A.,  350,  351,  445,  446, 
457 
creation  and  devolution  of  rent  under,  445,  446 
custom  of  district  how  afieoting,  350,  351 
fee  farm  rent  not  *'rent"  within  C.  A.,  s.  45.. .114 
streets,  <fec.,  dedication  of,  in,  357,  358 
meaning  of,  in  C.  A.,  19 

S.  L.  A.,  336 

BUILDING  SOCIETY, 

funds  of,  investment  of,  220 
mortgage  to,  power  of  sale  in,  75 

transfer  of,  64 

BUSINESS, 

appointment  of  receiTcr  by  mortgagee  of,  78,  86 
married  woman  carrying  on  separate,  289,  290 
trustee  of,  converting  into  company,  240 

2  I 
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CAPITAL  MONEY  UNDER  S.  L,  A., 

application  of,  generally,  364-374,  449-451 
from  English  land,  372 

heirlooms,  372,  393-395 
Irish  land,  364,  365,  366 
leaseholds,  390,  391 
reversion,  390,  391 
in  building,  370 

discharging  incumbrances,  327,  343,  365,  366, 

440,  441 
impiovements :  See  IicPROVEMK^rrs. 
inyestments  authorized,  365,  369,  370 
payment  of  charge  by  looal  authority,  366 
costs,  369,  404 
estate  duty,  366 
on  exchange  or  partition,  367 
to  person  absolutely  entitled,  368 
person  with  power  to  appoint,  368 
tenant  for  life  and  remainderman, 

368 
tenant  in  tail,  368 
trustees,  368,  369 
purchase  of  equity  of  redemption,  367 
fee  simple  of  copyholds,  367 
freeholds,  copyholds,  or  leaseholds, 

367 
mines  and  minerals,  367 
reversion,  367 
seignory,  367 
redemption  of  extraordinary  tithe,  366 

land  tax,  366 
bona  vacantia^  passing  to  Crown  as,  371 
conversion,  doctrine  how  far  affecting,  371,  372,  429 
devolution  of,  371,  372 
income  of,  372, 450 

investment  of,  by  trustees  abroad,  365 

generally,  370-372 
interim,  365,  390 
money  in  Court  under  Lands  Clauses  &o.  Acts,  when, 
388,  389 
liable  to  be  laid  out  in  land,  388,  389,  390 
raised  by  mortgage  is,  359 
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CAPITAL  MONEY  UNDEB  S.  L.  A.— continued. 
option  to  purchase,  price  nnder,  is,  442 
payment  of,  for  inyestment  or  application,  370 
prospective  order  as  to,  365,  382,  383,  441,  450,  451 
sending  abroad  or  to  colonies,  369 
settlement  on  trust  for  sale,  under,  368, 429 

trusts  of,  held  as  land  on,  371 
sinking  fund  for  '*  improvements  "  is,  390 
tenant  for  life,  direction  of,  as  to,  370,  371 

option  of,  as  to,  389,  390 
rights  of  assignee  of,  as  to,  372 
timber,  proceeds  of,  when,  392 
trust  for  sale,  in  case  of,  429,  430 
what  is,  335,  442 
what  is  not,  336 

And  see  Payment  into  Court;  Payment   out   of 
Court. 

CERTIFICATE, 

of  acknowledgment  of  deed  by  married  woman:   See 
Acknowledgment. 
Board  of  Agriculture  and  Fisheries,  &c.,  as  to  : 
improvements,  under  S.  L.  A.,  381-384 
redemption-money  for  quit-rent,  &c.,  113,  114 
official  searches :  See  Searches. 
surveyor,  part  of  title,  when,  25 
under  Finance  Act,  1894,  s.  11. ..25 

CHAMBERS, 

applications  in,  under  C.  A.,  136 

M.  W.  P.  A.,  303,  304 
S.  L.  A.,  402,  455 
V.  &  P.  A.,  13, 14 

CHAMPERTY, 

repeal  of  enactment  as  to,  190 

CHARGE, 

annual  sum,  of :  See  Annual  Sum. 
equitable,  legal    estate    how  affected    on  sale  under 

statutory  power,  79 
transfer  of,  when  necessary,  64 

2  I  2 
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CBARQT&^eaniinued. 
family  obarge : 

compound  settlement,  in,  326 

**  inoumbranoe,*'  is,  within  C.  A.,  18 

land  bought  wifch  proceeds  of  heirlooms  not  sabjeot 

to,  373,  394 
over-reaohed  by  exercise  of  S.  L.  A.  powers,  326, 

327,  330,  363 
*<  settlement "  within  S.  L.  A.  created  by,  328,  408 
further  oharge,  form  applying  G.  A.,  122,  146, 147 

supplemental  to  mortgage,  120 
implied  covenant  for  title  applies  to  what,  37 
"mortgage,"  is,  within  C.  A,,  17,  18 
perpetual  charge :  See  Rent-Charge. 
"registered:"  See 'Registered  Charge. 
S.  L.  A.  costs,  of,  on  settled  property,  403,  404,  405 
tenant  for  life's  powers  to  make,  343,  359,  374,  447,  448 
And  see  Ikcumbrance;  Mortgage. 

CHAEITY, 

land,  proceeds  when  *'  capital  money,"  389 

sale  of,  general  law  as  to,  322,  323 
new  trustees  of  property  held  for,  231 
official  trustee  of,  not  within  T.  A.,  1888... 213 
vesting  order  in  trustee  of,  263 

CHATTEL  BEAL, 

devolution  of  real  estate  as,  183-191 
And  see  Land  Transfer  Act,  1897, 

CHEQUE, 

payment  of  purchase-money  by,  122 

CHIEF-RENT, 

redemption  of,  generally,  113,  114 

out  of  "  capital  money,"  366 

CHOSE  IN  ACTION, 

assignment  of,  between  husband  and  wife,  118 

implied  covenants  for  title  on,  34 

to  self  and  another,  118 
married  woman  can  assign  under  Malins'  Act,  283 
•'vesting  declaration"  of,  237-239 
vesting  order  of,  259-262 
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CIVIL   BILL  COURTS  (Ireland), 

jurisdiction  of,  under  M.  W.  P.  A.,  303,  304 

S.  L.  A.,  432 

COLLEGE :  See  Unitbrsitibs  and  Collbqe  Estates  Act. 

COLONY, 

what  securities  of,  are  trust  investments,  224,  226 

COMMENCEMENT  OP  TITLE:  See  Title. 

COMMITTEE  of  lunatic, 

implied  covenants  for  title  by,  44 

S.  L.  A.  powers,  exercise  of,  by,  426,  427 

intended  exercise  of,  notice  of,  by,  427 

COMMON,  right  of, 

conveyance  of  land  or  manor  includes,  30-32 
extinguishment  of,  none,  on  release  of  seignory,  340 
re-grant  of,  on  enfranchisement  under  S.  L.  A.,  342,  343 

COMPANY, 

contributory,  married  woman  liable  as,  300-302 

deed  of  arrangement  by,  not  within  D.  of  A,  Act,  1 887  ..# 

194 
director  whether  "trustee"  in  T.  A.,  1888.. .214 
"  foreign,"  meaning  of,  272 
searches  for  winding  up,  212 

in  register  of  mortgages,  212 
shares  in,  are  "securities"  in  C.  A.,  19 
stock,  (fee,  in  name  of  married  woman,  292-295 
trustee  selling  business  for  shares  in,  240 
vesting  order  as  to  foreign  company,  272 

duty  to  obey,  261 
winding  up  is  "bankruptcy"  in  C.  A.,  19 

See  Corporation;  Debenture;  Power  op  Attorney. 

COMPENSATION, 

on  relief  against  forfeiture  of  lease,  56-59,  171,  172 
under  Agricultural  Holdings  Acts,  73 

Tenants*  Compensation  Act,  1890... 73 
V.  &P.  A.,  8.  9...14, 15 
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COMPOSITION  OR  COMPROMISE, 

powers  of,  in  executor,  administrator,  and  trustee,  228, 
229 

COMPOUND    SETTLEMENT:     See    Settlemknt    ukder 
S.  L.  A. 

CONCURRENT  OWNERS:  See  Tenant  for  Life  under 
S«  L.  A. 

CONDITION, 

apportionment  of,  in  lease,  52-55 

benefit  of,  in  lease,  runs  with  reversion,  52-55 

re-entry,  on  breach  of,  in  lease,   relief  against :    See 

FoRFErruRE  07  Lease;  Re-entry. 
S.  L.  A.  powers,  against  exercise  of,  void,  409,  410 

CONDITIONAL  LIMITATION, 

S.  L.  A.  powers  of  tenant  for  life,  &c.,  with  estate  subject 
to,  420,  421 

CONDITIONS  OF  SALE, 

depreciatory,  on  sale  by  trustee,  241 
special,  as  to  commencement  of  title,  1-3,  22,  23 

production  of  documents,  24,  25 
on  sale  by  mortgagee,  24,  74 

by  or  to  tenant  for  life,  342,  398 

trustee,  133.  229,  240,  241 
of  lease  or  under-lease,  23,  24 
mortgage  term,  24 
statutory,  as  to : 

abstracts  of  common  title  on  Eale  in  lots,  25 
adoption  of,  by  trustees  and  others,  11,  133,  134, 

229,  240,  241 
commencement  of  title,  21-23 
covenant,  legal,  for  production  of  deeds,  absence 

of,  10 
enfranchised  copyholds,  20,  21 
expenses  of  attested  and  other  copies,  24,  25 
covenants  for  production,  10 
journeys  and  searches,  24,  25 
production  of  documents  and  evidence, 
24,25 
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CONDITIONS  OF  SALE-^antinued, 
statutory,  as  to — continued, 

lease  or  under-lease,  title  to  freehold  or  leasehold 
reversion  on,  9,  20 

abstracts  of  title  to,  i^hat  omitted 

from,  2 
right  to  grant,  9,  55,  56 
subsistence  of,  proved  by  receipt  for 
rent,  23,  24 
recitals  of  documents,  when  evidence,  on  sale  of  any 

property,  21,  22 
fact,  when  evidence,  on  sale  of  land,  9, 10 
requisitions,  &c.,  on  title  prior  to  time  for  com- 
mencement, 21 

CONFIRMATION  OF  LEASE, 

on  re-conveyance  to  mortgagor-lessor,  54 
S.  L.  A.  power  as  to,  353 

CONFLICTING  POWERS, 

S.  L.  A.,  under,  and  settlement,  41 3-41 G 

CONSENT, 

of  infant  under  S.  L.  A.,  how  given,  423 

tenant  for  life,  under  S.  L.  A.,  to  exercise  of  settle- 
ment powers,  413-416 

to  varying  investment,  369-371 
S.  L.  A.,  1884,  dispenses  with,  how  far,  436,  437 
to  breach  of  trust  enables  trustee  to  impound  interest, 
267,  268 

CONSOLIDATION  OF  MORTGAGES, 
contract,  may  still  arise  by,  66 
costs  in  foreclosure  action,  apportionment  of,  67 
covenant  to  execute  legal  mortgage,  effect  of,  67 
notice  to  pay  off,  effect  of,  67 

several  mortgages  on  same  property  not  subject  to,  66 
statutory  restrictions  on,  63,  66,  67 
when  C.  A.,  s.  17,  should  be  excluded,  66 

CONSTRUCTIVE  NOTICE :  See  Notice. 
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CONSTEUCTIVE  TRUST, 
applioation  to,  of  T.  A.,  272 

T.  A.,  1888...213,  214 

CONTINGENT  BIGHT, 
meaning  of,  in  T.  A.,  270 

person  entitled  to  applioation  by,  nnder  T.  A.,  262 
nnborn  person,  of,  as  trustee,  Gonrt's  powers  over,  254, 
256-258 

CONTBACT, 

oompletion  of,  after  vendor^s  death,  26,  27 

under  S.  L.  A.  powers,  444 
exchange,  for,  whether  within  Y.  &  P.  A.,  s.  9...  14 
"  general  words  "  not  implied  by  C.  A.  in,  31 
lease  or  under-lease  for,  title  on,  9,  55,  56 
married  woman,  of:  See  Married  Woman. 
non-exeroise  of  power,  for,  under  S.  L.  A.,  Toid,  406-409 

when  valid,  119 
preliminary,  for  lease  under  power,  no  part  of  title, 

155 
sale,  for,  open,  effect  of,  1,  26 

V.  «fc  P.  A.  and  C.  A.,  effect  of,  on,  1,  26, 154 

vendor  is  trustee  under,  when,  27,  95 
And  see  Conditions  of  Salk. 
under  seal,  burden  and  benefit  of,  122-125 
under  S.  L.  A. : 

adoption  of,  by  S.  L.  A.  trustees,  387,  398 

Court,  directions  of,  as  to,  387 

generally,  for  purposes  of  Act,  341,  386-388,  444 

improvements,  for,  387 

lease,  for,  352,  353,  386-388 

notice  of,  to  S.  L.  A.  trustees,  387 

prior  to  settlement,  387 

purchase,  for,  368 

sale,  exchange,  <&c.,  for,  342,  352,  386-388,  444 

surrender  of  lease,  for,  354,  386 

tenant  for  life,  between,  and  estate,  448 

tenant  in  tail,  by,  388 

trustees,  may,  without  consent  of  tenant  for  lifi^, 
when,  415 
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GONTBAGT— continued. 

under  S.  L.  A. — continued. 

trastees,  with,  snbstitutioii  in,  of  tenant  for  life,  to 

complete  under  S.  L.  A.  powers,  415 
varying  and  resoinding,  as  to,  386,  387 

CONTEIBUTOBY  MORTGAGE, 
investment  by  trustee  on,  221 

CONVEBSION, 

doctrine  of,  as  applied  to  *<  capital  money,"  371,  372, 
429 

"  CONVEY," 

not  necessary  in  order  to  imply  covenants  for  title,  36 
And  see  Convetance; 

CONVEYANCE, 

attestation  of,  purchaser's  rights  as  to,  45,  46 
form  of,  on  sale,  applying  C.  A.  provisions,  122,  147 

to  tenants  in  common,  118 
husband  and  wife,  between,  118 
licence  to  sell  patented  article  not,  17 
married  woman,  by,  ''bare  trustee,"  12,  241,  242,  304, 

305 
meaning  of,  in  C.  A.,  generally,  17 
in  C.  A.,  s.  7. ..36,  44 
inS.  L.  A.'s,  360,  413,  444 
in  T.  A.,  270 
mortgagee,  by,  under  power  of  sale,  73,  75,  78-82 
self,  to,  and  another  jointly,  or  as  tenants  in  common, 

118 
S.  L.  A.,  under,  completion  of  sales,  &c.,  by,  360-364, 

413,444 
T.  A.,  under,  completion  of  sale,  exchange,  partition,  <&c., 
by,  258,  259 

CONVEYANCING  ACTS, 

general  effect  of  (taken  with  V.  &  P.  A.  and  T.  A.)  1-7 

CONVEYING  PABTY, 

description  of,  for  implying  covenants  for  title,  86 
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CONVICT, 

appointment  of  new  trustee  in  place  of,  250 
trust  or  mortgage  estates  of,  application  to,  of  Forfeiture 
Act,  1870...269 

COPIES, 

"  acknowledgment,"  right  to,  under,  46-48 

expenses  of  attested  and  other,  incidence  of,  on  sale, 

24,25 
mortgagor's  right  to  make,  65 

COPYHOLD  ACTS, 

devolution  of  trust  and  mortgage  estates  in,  4,  5,  92-96 
recovery  or  redemption  of  rent-charge  under,  74,  112 

COPYHOLD  COMMISSIONERS, 

Board  of  Agriculture  and  Fisheries  represent,  113,  405 
See  Board  of  Agriculture  and  Fisheries. 

COPYHOLDS, 

appointment  of  new  trustees  of,  259 
death  of  vendor  of,  not  within  C.  A.,  s.  4...27 
enfranchised,  statutory  condition  on  sale  of,  20,  21 
enfranchisement  of,  right  to  "acknowledgment*'  and 

*'  undertaking  "  on,  21 
implied  covenants  for  title  on  conveyance  of,  44 
mines  and  minerals  in  conveyance  of,  32 
mortgage  of,  power  of  sale  under,  78,  79 
mortgagee  of,  death  of,  devolution  on,  11,  92-96 
order  under  T.  A.,  appointing  person  to  convey,  eflect 

of,  268,  259 
personal  representative,  when  vesting  in,  1 84 
searches  in  Court  Eolls,  212 

settled,  are  «'  settled  land  *'  within  S.  L.  A.,  329,  344 
S.  L.  A.,  provisions  of,  as  to  : 

conveyance  on  sale  and  admittance  and  enrolment 

of  conveyance,  360-363 
enfranchisement  of:  See  Enfranchisement. 
licence  to  lease,  355,  356 

purchase  of,  with  "  capital  money,"  and  settlement 
of,  when  purchased,  367,  373,  374 
surrender,  covenant  to,  is  "  conveyance "  in  C.  A.,  17, 
44 
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COPYHOLDS— con«tnttcd[. 

surrender  of:  See  Surrender. 

tmst  of,  declared  by  mortgagor,  78,  79 

trustee  of,  devolution  on  death  of,  3,  4,  92-96 

"  vesting  declaration,"  inapplicable  to  legal  interest  in, 

238,  239 
vesting  order  of,  with  lord's  consent,  effect  of,  258,  259 

COBPOEATION, 

conveyance  to,  119 
inclusion  of,  in  **  person,"  19 
incorporation  of,  by  Act,  meaning  of,  223 
"  long  term,"  reversion  vested  in,  130 
trustee,  jointly  with  individual,  230 
when,  219,  220 

COSTS, 

abstract,  of,  and  of  verification  of,  3,  23,  24,  25 
"  acknowledgment,"  of  enforcing,  47 

preparing,  51 
administration  of  real  estate,  of,  186 
appointment  of  new  trustees,  on,  233,  250,  259,  263 
C.  A.,  under,  of  applications  to  Court,  1 36 
capital,  out  of,  249 
certificates,  of,  24,  25 
"  charges  and  expenses,"  136,  179,  403 
copies,  of,  24,  25 
covenant  for  production,  of,  10 
declarations,  of,  24 

discharge  of  incumbrance  under  C.  A.,  29 
fishery,  action  to  recover,  393 
foreclosure  action,  apportionment  in,  67 
journeys,  of,  24 
lessor's,  of  licence  to  assign,  &c,,  180 

proceedings  on  breach  of  covenant,  56-62, 
178,  179 
limitation,  barred  by  statute  of,  249 
married  woman,  payment  of,  by,  286-283,  312 

receiver  to  secure,  288 
security  for,  by,  286,  287 
mortgagee's,  contribution  to,  between  properties  sepa- 
rately mortgaged,  67 
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GOSTS—ccntinued. 

peerage  olaim,  of,  393 

probate  aotion,  of,  187  4 

production  of  docaments,  of,  24,  25 

redemption  of  rent-charge,  of,  114 

registration  of  land  charges,  of,  198 

'*  settled  land,"  recovery,  &c.,  of,  as  to,  392,  393 

S.  L.  A.'s,  under,  generally,  369,  403-405,  458,  463 

as  to  application  of  money  paid  in  under  Lands 
Glauses  Acts,  drc,  388,  389 

charge  on  settled  property,  393,  403-405 

particulars  of  proposed  sale,  436 

payment  out  of  '*  capital  money,"  369,  404,  405 

settled  property,  392,  393,  403-405  i 

renewable  leaseholds,  of,  246 

scheme  for  improvement,  383 

solicitor,  of,  458 
sale,  of,  between  vendor  and  purchaser,  3,  10,  24,  25 
searches,  of,  24,  25  ' 

T.  A.,  under,  263 
"  undertaking,"  of  preparing,  51 
V.  &  P.  A.,  under,  15 
vesting  order,  of,  263 

COUNTEEPAET, 

lease,  of,  under  C.  A.,  s.  18... 69,  70 

S.  L.  A.,  8.  6, ..347 
mortgage,  of,  use  of,  for  receivership  purposes,  86 

COUNTY  COUNCIL, 

investments  of  sinking  fund  by,  218 

sales,  leases,  Ac,  to :  See  Small  Holdings  Act,  1892. 

stocks  of,  authorized  as  investments,  221 

COUNTY  COURT, 

jurisdiction  of,  under  C.  A.,  generally  none,  136 

C.  A.,  s.  70...137 
M.  W.  P.  A.,  299,  303,  304 
S.  L.  A.,  404 
T.  A.,  268 
orders  of,  purchaser  protected  by,  137 

registration  under  Land  Charges  Acts,  194 
rules  of :  See  Rules  of  Court. 
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COUBT, 

application  to,  under  G.  A.,  136,  137 
{  M.  W.  P.  A.,  303,  304 

S.  L.  A.,  402-404 
T.  A.,  262,  264,  268 
V.  &  P.  A.,  14,  16 
fees  to,  on  S.  L.  A.  proceedings,  458,  459 
meaning  of,  in  C.  A.,  19, 187 

S.  L.  A.  (England),  337 
(Ireland),  431 
order  of,  when  protection  to  purchaser,  137,  138 
powers  of: 

under  0.  A.,  as  to: 

*^  acknowledgment "  or  *'  undertaking,"  enfor 

cing  rights  under,  48,  49 
discharge  of  incumbrances  on  sale,  28-30 
recoveiy  of  rent-charge  by  sale  or  mortgage, 

113 
restraint  on  anticipation,  removal  of,  101,  102 
sale  of  mortgaged  property,  86-88 
trustee  for  infant  under  s.  42... 104 
under  Land  Charges  Act,  1888,  Lis  Pendens  Act, 
1867,  and  S.  L.  A.,  1890,  as  to  vacation  of  registra- 
tion, 196,  198,  453 
under  M.  W.  P.  A.'s,  as  to : 

married  woman's  coets,  312 
property,  between  husband  and  wife,  303,  304 
under  S.  L.  A.'s  as  to : 

appointment  of  trustees,  395-397 

building  purposes,  grants  or  leases  for,  350, 

351,  445,  446,  457 
capital  money,  370,  371,  388,  389 
conflict  of  powers,  413-416 
contracts,  387 
costs,  392,  393, 403-405 
differences  between  tenant  for  life  and  trustees, 

399 
exercise  of  S.  L.  A.  powers  generally,  402-404, 

413 
over    land    settled 
on  trust  for  sale, 
437-439 
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COURT— continued, 

powers  of — canittiued. 

tinder  8.  L.  A/s  as  to — continued. 
heirlooms,  393-^95 
improvements,  381-383,  450,  451 
investments,  370,  371,457,  458 
mansion  and  park,  446,  447 
mining  purposes,  grants  or   leases  for,  350, 

351,  457 
opinion,  advioe  or  direction  of,  416 
protection  or  recovery  of  settled  land,  392,  393 
timber,  391,  392 
under  T.  A.  as  to  : 

appointment  of  new  trustees,  250,  251 

person  to  convey,  258,  261 
charity  property,  263 
costs,  263    • 

dispensing  with  service  on  trustee,  266 
impounding  interest  of  beneficiary,  267,  268 
payment  into  Court,  265,  266 
sanctioning  dealings  with  minerals  apart  from 

surface,  266,  267,  276 
vesting  orders  of  land,  stock,  and  shares  in 
ships :  See  Vesting  Orders. 
under  Y.  &  P.  A.,  as  to  determining  disputes  between 
vendor  and  purchaser,  14,  15 
trustee  appointed  by,  powers  of,  262,  263 
And  see  Costs;  County  Court;   Order  of  Court; 
Palatine  Court;  Payment   into  Court;  Payment 
out  of  Court;  Bules  of  Court. 

COUET  BOLLS, 

entry  on,  of  conveyance  under  S*  L.  A.,  361,  363 

licence  to  lease  under  S.  L.  A.,  355,  356 
expenses  of  production  and  inspection  of,  on  sale,  24,  25 

COVENANT, 

assignment,  &c.,  against,  in  lease,  provisions  as  to  efifect 

of,  60,  180 
assignment  of  lease,  in,  by  assignee,  38 
breach  of,   relief  against  forfeiture  of  lease  on :   8e^ 
Forfeiture  of  Lease. 
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COVENANT— con<tnae(?. 

copyhold,  to  surrender,  is  "conveyance"  in  0.  A.,  17, 

44 
form  of,  since  G.  A.,  4,  124, 125 
implied :  See  Implied  Covenants. 
joint,  beneGt  passes  to  survivor,  125 
land,  relating  to,  benefit  and  burden  of,  4,  122-124 

death  of  covenantor  after  1897,  effect  of 
L.  T.  A.,  1897,  on,  124,  125 
lease  under  S.  L.  A.,  in,  347 
lessee  and  lessor,  by,  burden  and  benefit  of,  52-55 
production  of  documents,   for :  See  Acknowledgment  ; 

Production  of  Documents. 
renewal  of  lease,  for,  burden  of,  54 
restrictive,  attaching  to  fee  simple  under  C.  A.,   128, 

131 
form  of,  4,  123 

lessee  of  covenantee  can  enforce,  123 
long  term,  annexed  by,  131 
purchaser  without  notice  of,  153 
title,  effect  on,  22 

under  S.  L.  A.,  on  dealings  with  settled  land, 
342,  412 
reversion,  burden  on,  123 

safe  custody  of  documents,  for :  See  Undertaking. 
seal,  under,  burden  and  benefit  of,  122-125 
settlement  of  land,  for,  is  "  settlement,"  within  S.  L.  A., 
325,  427 
of  wife's  property,  by  husband,  305,  306 

wife,  279,  280,  305,  306 
title,  for,  express,  in  lease,  effect  of,  44 

voluntary  conveyance,  not  being 
"  settlement,"  36 
settlement,  old  practice  as  to,  41 
surrender  of  lease,  38 
implied :  See  Implied  Covenants. 
no  right  of  purchaser  to  chain  of,  45 
notice  of  defect  of  title,  effect  on,  37 
registered  land,  as  to,  7,  34 
trustee,  by  outgoing,  42 
two  or  more,  jointly,  with,  125 
And  see  Notice. 
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CEANWOETH*S  ACT, 

powers  under,  in  instnimenis  before  C.  A.,  efieot  on,  of 

C.  A.,  76, 139 
repeals  of,  139, 143,  431,  433 
trufltees'  receipts  under,  246 

OBEDITOBS, 

joint,  payment  to,  126,  127 
specialty,  priority  of,  124,  125 

CBICKET  GROUND, 

••improvement,"  is,  when,  377 

CROWN, 

bona  vacarUta^  ••  capital  money  *'  passing  as,  371 
debt,  registration  and  re-registration  of,  209 

search  for,  generally,  151,  209 
execution  by,  how  affected  by  Land  Charges  Acts,  194, 

204,  205,  209 
registration  of,  209 
search  for,  209 
L.  T.  A.,  1897,  8.  1,  not  bound  by,  185 
rent,  redemption  of,  with  '*  capital  money,"  365 
reversion  of,  rights  of,  after  sale  of,  under  S.  L.  A.,  tb. 

S.  L.  A.  powers  over,  417-419 

CDMULATIVE  POWERS, 

S.  L.  A.  powers  are,  in  relation  to  settlement  powers, 
413-416 

CURTESY, 

estate  by,  possibility  of,  not  '•  settled  land,"  421 
M.  W.  P.  A.,  effect  of,  on  tenancy  by,  281,  282 
S.  L.  A.,  for  purposes  of,  arises  under  what  '^  settle- 
ment," 439 
powers  under,  of  tenant  by,  421 

CUSTODY  OF  DEEDS :  See  Undebtakinq. 

CUSTOM, 

district,  of,   effect    on  S.  L.  A   grants  or  leases  for 

building  or  mining  purposes,  350,  351 
manor,  of,  S.  L.  A.  does  not  over-ride,  356 

CUSTOMARY  LAND:  See  Copyholds. 
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DAMAGES, 

^'  aoknowledginent,"  none  under,  47 

breacli  of  oovenant  in  lease,  od,  37,  59,  335 
forfeiture,  in  lieu  of,  56-62,  178-182 
measure  of,  for  non-repair,  59 
"  undertaking,"  liability  under,  for,  49 
S.  L.  A.  tenant  for  life,  liable  to,  384 

recovery  of,  by,  412 
Y.  &  P.  A.,  what  recoverable  as  compensation  under, 
14,16 

DEATH, 

meaning  of,  in  S.  L.  A.,  422 

power  of  attorney,  effect  of  donee's,  160 

donor's,  115,  116,  159-161 
trust  and  mortgage  estates,  devolution  of,  on,  11,  92-96 
vendor's,  completion  of  contract  after,  26,  27 

DEBENTDEE, 

appointment  of  receiver  by  debenture-holders,  86 
power  of  sale,  incorporation  of,  in,  75 

DEBTOR'S  ACT,  1869, 

married  woman's  liability  under,  288 

DEBTS, 

book-debts,  appointment  of  receiver  of,  75,  84 

Crown,  of:  See  Crown. 

executor,  administrator,  or  trustee,  payment,  aUowance, 

or  settlement  by,  of,  247,  248 
joint  creditors,  effect  of  payment  to  one,  126, 127 
married  woman's :  See  Maeried  Woman. 
S.  L.  A.  powers,  effect  on : 

of  trust  for  accumulation  to  pay,  332,  420 

trust  or  power  to  raise  money  to  pay,  332,  415 
statute  barred  daim  for,  by  trustee,  249 
terre-tenant's  liability  for  rent-charges  as,  113 
And  see  Chosb  in  Action;  Specialty. 

DECLABATION, 

expense  of  procuring,  <&c.,  on  sale,  24,  25 
Statutory  Declarations  Act,  1835,  short  title,  135 
trust  estate,  vesting  of,  by,  on  change  of  trustees,  237- 
239 :  See  Vesting  Declaration. 

2  K 
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DECLAEATION— coutittttc^?. 

trnst,  of,  by  married  woman,  acknowledgment  of,  157 
mortgagor  as  to  copyholds,  79 
in  mortgage  by  demise,  79 

DECEEE, 

S.  L.  A.  powers,  effect  on,  339,  416 

DEDICATION  to  pnblic, 

by  tenant  for  life  apart  from  SL  L.  A.,  357,  358 
meaning  and  effect  of,  358 

DEEDS, 

completion  of  sale,  right  to,  on,  25 

construction  and  effect  of,  and  of  other  instraments, 

under  C.  A.,  3-7, 117-128 
execution  of:  See  Execotion. 
forms  of,  applying  C.  A.,  122,  143-148 
limitation,  words  of,  in,  118,  119 
necessity  of,  for  implied  covenants  for  title,  44 

mortgage  with  statutory  powers,  73 
power  of  attorney  by  married  woman, 

102 
**  vesting  declaration,"  237,  238 
receipt  in  or  indorsed  on  :  See  Exceipt. 
supplemental  or  annexed,  use  and  effect  of,  7, 119, 120 
And  see  Acknowledgment  ;  Production  of  Documents  ; 
Eetention   op   Documents;    Title-Deeds;    Under- 
taking. 

DEEDS  OP  ABEANGEMENT  affecting  land, 

company,  by,  whether  within  Land  Charges  Acts,  194 
registration  of  and  search  for :  See  Land  Charges  Acts  ; 
Searches. 

DEEDS  REGISTRIES, 
searches  in,  211,  212 
And  see  Middlesex  ;  Yorkshire. 

DEMESNES :  See  Mansion  and  Park. 

DEPOSIT, 

building  contract,  to  secure  performance  of,  180 
recovery  of,  under  V.  &  P.  A,,  14,  15 
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DEPOSIT— continued. 

retainer  of,  by  vendor,  right  to,  22 
title  deeds,  of,  by  way  of  mortgage,  legal  estate  how  got 
in,  238 

DEPEECIATORY  CONDITIONS, 
trustees,  sale  by,  under,  241 

DERIVATIVE  settlement :  See  Settlement. 

DESCENT, 

infant  taking  by,  within  C.  A.,  s.  42.. .104,  107 

DEVISEE, 

meaning  of,  in  T.  A.,  271 

And  see  Assigns. 

DIGNITY:  See  Title  op  Honour. 

DIRECTION, 

"as  beneficial  owner,"  covenant  implied  by,  42-44 

DIRECTOR  OP  COMPANY, 

trustee,  is,  for  pleading  Statutes  of  Limitations,  214 

DISCHARGE, 

incumbrances,  of :  See  Incumbrance. 

trustee,  of,  and  vesting  declaration  thereon,  23G-239 

DISCLAIMER, 

by  tenant  for  life,  in  relation  to  S.  L.  A.,  407 
trustee,  appointment  of  new  trustee  on,  23 1 
of  office,  is  disclaimer  of  estate,  231 
partial,  invalid,  231 
of  power,  7,  155,  156 

DISCOVERY, 

by  litigant,  whether  production  of  earlier  title  enforco* 
able  by,  9 

DISCRETIONARY  TRUST, 

for  payment  of  income,  effect  of,  on  S.  L«  A.  powers, 
332,  421 

2  K  2 
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DISENTAILING  DEED, 

searoh  for,  150, 152,  168,  171,  209,  211 
S.  L.  A.,  powers,  effect  on,  326,  327 
title  commencing  with,  2,  22 
And  see  Enrolled  Deed  ;  Finks  and  Becoyeries  Act. 

DISTRESS, 

mortgagor,  by,  after  receiver  appointed,  84 
rent-charge,  recovery  of,  by,  110,  113 

DISTRICT  COUNCIL :  See  Locjal  Authority. 

DISUSED  BURIALS  GROUNDS  ACT,  1884, 
reference  to,  340 

DOCUMENTS :  See  Deeds. 

DOWER, 

dowress  not  ''limited  owner"  within  S.  L.  A.,  321 
M.  W.  P.  A.  not  affecting  right  to,  282 

DURHAM :  See  Palatine  Court. 

EASEMENT, 

contract  for  lease  of,  no  right  to  freehold  title,  9 

creation  of,  "  de  novo,"  by  way  of  use,  127,  128 

^  general  words  "  in  conveyance,  effect  of,  as  to,  30-32 

"  land,"  held  to  be,  within  V.  &  P.  A.,  8,  9 

lease  of,  rent  and  covenants  ran  with  reversion,  52-55 

mortgagee  may  not  sell,  separately,  75 

new  kind  of,  no  creation  of,  under  C.  A.,  s.  62...  127, 

128 
precarious  right  not  passing  on  conveyance,  32 
reputed,  when  passing  on  conveyance,  32 
S.  L.  A.  powers  for  : 

creation  of  *'  de  novo,"  on  sale  or  lease,  338,  342, 
343,  360,  361 
of  and  dealings  with,  on  exchange  or  par- 
tition, 444 
or  reservation  of,  for  mining  purposes, 
358,  359 
exchange  of,  341,  342,  358,  359,  444 
lease  of,  344,  345 
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EASEMENT— cowhnMcd. 

S.  L.  A.  powers  for — corUinued, 

pnroliase  of,  with  *' capital  money/'  and  settlement 

of,  when  parohased,  367,  374 
re-grant  of,  on  enfranohisement,  342,  343 
Bale  of,  338,  339 

ECCLESIASTICAL  LAW, 

S.  L.  A.,  how  affecting  eoolesiasticAl  land,  325 

EDUCATIONAL  PUBPOSES, 

new  trustees  of  land  held  for,  appointment  of,  231 

ENFRANCHISED  COPYHOLDS, 
title,  on  eale  of,  20,  21 

ENFEANCHISEMENT, 

acknowledgment  and  undertaking,  right  to,  on,  21,  364 
deed  of,  root  of  title  to  enfranchised  copyholds,  2,  21 
minerals,  effect  on,  340,  341 

S.  L.  A.,  powers  of,  where  manor  settled,  340-343,  386, 
402,  413,  436 

where  copyhold  settled,  364,  367 

ENGINEER, 

certificate  of,  as  to  S.  L.  A.  improvement,  381,  382 

ENGLAND, 

*'  capital  money "  from  land  in,  purchase  with,  of  land 

out  of,  prohibition  of,  372 
exchange  of  land  in,  for  land  out  of,  prohibition  of,  343 
meaning  of,  in  Acts  of  Parliament,  343,  372. 

ENLARGEMENT  OF  TERMS :  See  Long  Term. 

ENROLLED  DEED, 

certificate  endorsed  on,  is  evidence  of  enrolment,  211 

office  copy  of,  169,  211 

search  for,  160, 162, 168, 171,  209,  211 

ENROLMENT, 

deeds  of,  in  Ireland,  431 

open  spaces,  &c.,  of  deed  dedicating,  367,  358,  431 
And  see  Cqurt  Rolj^s. 
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ENTBY, 

power  of,  by  tenant  for  life  for  "  impix>vements,*'  385 
for  recovery  of  rent-charge,  111 
whether  void  for  remoteness,  112 

EQUITABLE  CHAEGE  :  See  Chauge. 

EQUITABLE  OWNER, 

possession,  right  of,  to,  331,  385,  426,  430 

S.  L.  A,,  under :  See  Tejiant  for  Life  under  S.  L.  A. 

EQUITY  OF  REDEMPllON, 

consolidation,  restrictions  on,  against,  66,  67 
purchase  of,  with  capital  money,  367 
settlement  of,  as  regards  S.  L.  A.  powers,  330 

EQUITY  TO  SETTLEMENT, 
effect  on,  of  M.  W.  P.  A.,  280 

ESCHEAT, 

**  capital  money  "  passing  to  Crown  by,  371 
manor  extinguished  by,  17 
under  L.  T.  A.,  1897...177 

ESTATE, 

in  incorporeal  hereditament,  127, 128 

limitation  of,  in  fee  simple,  &c.,  what  words  sufficient 

for,  118,  119 
meaning  of,  in  Y.  <&  P.  A.,  10 

ESTATE  BY  THE  CUBTESY:  See  Curtesy. 

ESTATE  CLAUSE :  See  «  All  Estate  "  Clause. 

ESTATE  DUTY, 

devolution   of  real  estate   under  L.  T.  A.,  1897,  no 

affecting,  190 
heirlooms  exempt  from,  when,  395 
mortgage  under  S.  L.  A.  to  pay,  448 
over-reached  under  S.  L.  A.  powers,  363 
payment  of,  with  "  capital  money,"  366 

ESTATE  FOE  LIFE :  See  Tenant  for  Life. 
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ESTATE  PUB  AUTBE  VIE :  See  Tenant  pue  Autre  Vie. 
ESTATE  TAIL :  See  Tenant  in  Tail. 

ESTOPPEL, 

lease  by  mortgagor,  when  validated  by,  54 
recital  of  payment  evidence  of  receipt,  121 
restraint  on  anticipation,  unaffected  by,  101 

EVIDENCE, 

appropriation  of  registered  land,  of,  what  is  sa£&cient, 

190 
counterpart  is,  of  lease,  in  certain  oases,  69,  347 
husband  and  wife,  between,  300,  303 
S.  L.  A.,  on  applications  under,  456,  457 

statement  in  lease  under,  347 
seisin,  of,  where  ¥rill  is  root  of  title,  2 
vendor  and  purchaser,  between, 

receipt  for  rent  is,  of  subsistence  of  lease,  3,  23,  24 
recital,  twenty  years  old,  of  facts,  is,  in  making 

title  to  land,  3,  9, 10 
recital    of   documents    before    commencement   of 
abstract  is,  on  making  title  to  any  property,  3, 
21,22 
registered  land,  as  to,  7 
title,  of,  incidence  of  expenses  of,  24,  25 
vendor  and  purchaser  summons,  admissible  on,  14 
vesting  order  is,  for  what  purposes,  264 

EXAMINATION 

of  married  woman :  See  Acknowledgment. 

EXCHANGE, 

8.  L.  A.,  under, 

creation,  <&c.,  of  easement  on,  444 
generally,  341-344,  358,  359,  444 
payment  for  equality  of, 
by  mortgaging,  359 
with  "  capital  money,"  367 
tenant  for  life's  own  land,  for,  448 
T.  A.,  under,  vesting  order  in  action  enforcing  contract 

for,  256,  257 
V.  <^  P.  A.,  whether  applicable  to  contract  for,  14 
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EXECUTION, 
of  deed, 

by  attorney  in  attorney's  name,  114, 115, 1 62 
married  woman,  280 
mortgagee,  when  not  essential,  70,  71 
pnrohaser's  rights  as  to,  45,  46 
on  judgment, 

appointment  of  reoeiver,  when,  209 
forfeiture  of  lease  on,  60,  179 
remainder  oannot  be  delivered  in,  208,  209 
restraint  on  anticipation,  in  oase  of,  287,  288 
writ  of:  See  Writs  of  Execution, 

EXECUTOBS, 

appointment  of,  jndioial  trustee  in  place  of,  185,  251 

under  T.  A.,  preolnded,  251 
compounding,  disc,  powers  of,  as  to,  4,  100,  247,  248 
conveyance  by,  before  probate,  94, 185, 186 

by  one  of  several,  (b. 
devastavit  by,  216 

ozeon tor-trustee,  appointment  of  trustee  in  room  o^ 

230,  251 
when  becoming  trustee  only,  213,  230 
protection  of,  adopting  Act :  See  Trustee. 
renunciation  of  probate  by,  248 
&•  L.  A.  tenant  for  life,  when  having  powers  of,  331, 

420 
special,  of  real  estate,  effect  of,  185 
survivorship  of  powers  of,  3, 101,  248 
**  trustees,"  are,  for  purposes  of  maintenance,  <&o.,  when 

residue  ascertained,  108 
within  T.  A.,  272 

T.  A.,  1888...213 
trust  and  mortgage  estates,  special  for,  96,  233 
See  also  Pebsonal  Bepresentative. 

"  EXECUTOBS,  ADMINISTBATOBS,  AND  ASSIGNS," 
benefit  of  covenants  relating  to  land,  extends  to,  where, 
4,  122-124 

EXECUTOBY  LIMITATION, 

on  failure  of  issue,  becomes  void,  when,  6,  162,  163 
S.  li.  A.  powers,  in  cases  of,  329,  4X8,  419 
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EXEOUTBIX  :  See  Married  Woman  ;  Wnww. 

EXPENSES :  See  Costs. 

EXPEEIMENTS, 

application  of  "  capital  money  "  for,  376,  378 
See  Improvements. 

EXTBACT, 

inortgagor*s  right  to  inake,  65 

FAMILY  ARRANGEMENT, 

not  an  ''assignment  for  value"  within  S.  L.  A.»  443, 

444 

FAMILY  CEIAEGE:  See  Charge. 

FEE-FARM  RENT, 

building  or  mining  grant  at,  order  of  court  for,  350, 

351,  457 
grant  at,  to  County  Council,  351 
remedies  for,  and  devolution  of,  when  created  under 
S.  L.  A.,  445,  446 
See  also  Rent  ;  Rent-charqe. 

PEE  SIMPLE, 

''in  fee'*  is  not  sufficient,  118 

limitation  of,  without  word  *'  heirs,"  4,  118, 119 

"  long  term  "  enlarged  into,  devolution  of,  132 

FEES, 

Court,  of,  S.  L.  A.  proceedings,  458,  459 

FELON:  See  ComYiorr. 

FEOFFMENT, 

tortious,  use  of,  130 

FICTITIOUS  TITLES, 

repeal  of  enactment,  as  to,  190 

FINANCE  ACT,  1894, 

"  competent  1o  dispose,"  tenant  for  life  under  S.  L.  A., 
whether,  340 

tenant  in  tail  of  unbarrable  entail,  whether,  418 
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FINANCE  ACT,  1894— conlintied. 

estate  dnty,  payment  of,  under,  with  capital  money, 
366 
And  see  Estate  Duty. 

FINANCE  ACT,  1896, 

oharge  under  a.  33,  investment  on  secnrity  of,  221 

FINANCE  ACT,  1897, 

exemption  from  income  tax  as  to  joint  income  of  husband 
and  wife,  283,  290 

FINE, 

assignment,  <&o.,  of  lease,  restriction  on  taking,  on,  180 
bribe,  not  regarded  as,  346 
building  contract,  deposit  on,  is  not,  180  ' 
meaning  of,  in  C.  A.,  18 

S.  L.  A.,  336 
on  lease,  or  licence,  under  S.  L.  A.,  when  "capital 

money,"  335,  336,  346,  356,  435 
prohibition  of,  in  case  of  certain  leases,  444 

FINES  AND  BECOVEEIES  ACT, 
Englandy 
effect  of,  on  Crown  reversion,  417-419 

on,  of  C.  A.,  1882...150,  156-159, 165 
M.  W.  P.  A.,  279,  290 
rules  under,  and  under  C.  A.,  1882...  166-168 
Irclandj 

effect  of,  on  Crovm  reversion,  419 

on,  of  C.  A.,  1882...150, 156-159, 165 

FISHEBY, 

costs  of  claiming  as  part  of  settled  land,  393 

FIXTURES, 

sale  of,  apart  from  land,  by  mortgagee,  75 

FOBECLOSURE  ACTION, 

apportionment  of  costs  in,  67 

pending,  receiver  should  be  appointed  by  Court,  not  by 

mortgagee,  86 
power  of  sale,  how  affected  by,  74 
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FOBECLOSUEE  ACTION— coniinucd. 
sale  by  order  of  Court  in,  86-88 
transfer  of  mortgage,  how  to  be  made  in,  64 
vesting  order  in,  where  mortgagor  infant,  257 

FOBPEITURE  ACT,  1870, 

application  of,  to  oonviot  trustee  or  mcrtgagoe,  269 

FORFEITURE  CLAUSE, 

prohibiting  exercise  of  S.   L.  A.  powers,   void,   409, 

410 

FORFEITURE  OF  LEASE, 

restrictions  on,  and  relief  against : 
generallj : 

before  C.  A.,  58,  69 

nnder  C.  A.  and    C.   A.,   1892.. .56-62,   136, 

178-182 
particularly,  in  cases  of : 
agricultural  land,  179 
assignment,  60, 180 
bankruptcy,  60,  61,  179 
continuing  breach,  57 
execution,  taking  in,  60,  179 
furnished  house,  180 
insurance,  61,  62 
mining  lease,  61,  179 
mortgage,  where  land  in,  56,  57 
peaceable  entry,  56,  181 
public  house,  179, 181 
rent  unpaid,  62,  181 
under-lease,  69-62,  180,  182 
waiver  of,  costs  of  lessor  on,  178, 179 

FORMS, 

deeds,  of,  applying  C.  A.  provisions,  122, 146-148 
statutory    mortgage,    transfer    and   reconveyance,    of, 

143-145 
And  see  Appendices  to  Rules,  in  Table  of  Contents. 

FREEBENCH, 

M.  W.  P.  A.  not  affecting  right  to,  282 
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FEBEHOLDS, 

oonvejanoe  of,  between  husband  and  Tvifo,  118 
to  self  and  another,  jointly,  or  in  oommon,  118 
use  in,  of  word  "grant,"  117 

FUBTHEB  CHABGE :  See  Charqe. 

FDTDEE  RIGHTS, 

Court  declares  when  discharging  incumbrance,  29 


GARDENS  :  See  Open  Spaces. 

GENERAL  WORDS, 

implication  of,  by  C.  A.,  in  conveyances,  3,  30-32 

not  in  contracts,  31 
meaning  and  effect  of,  31,  32 

GLEBE  LANDS  ACT,  1888, 
references  to,  322,  340,  422 

"  GRANT." 

use  of  word,  covenants  implied  by,  117 

unneoessary,  to  convey  freehold,  117 

GUARDIAN, 

of  infant,  application  by,  for  S.  L.  A.  purposes,  423 
leases,  <&c.,  by,  103 
mother  ie,  104 
receipt  of  maintenance  money  by,  104,  105, 

107,  108 
trustee  who  is  also,  105 


HABBOUB, 

rates  or  tolls  oF,  whether  real  securities,  221 

HEIBLOOMS, 

damages  in  respect  of,  not  *'  capital  money,"  395 

estate  duty,  exempt  from,  when,  395 

land,  purchased  with  proceeds  of,  372,  373,  394 

mansion-house,  effect  of  sale  of,  on,  394 

sale  of,  before  S.  L.  A.,  Court  could  not  order,  393 
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H  EISLOOMS— con<inue(2. 

Bale  nnder  S.  L.  A.,  by  order  of  Court,  393-395 
money  from,  is  *'  capital  money,"  335,  393 

devolution  of,  371,  372,  394 
discharging  incumbrances  with,  394, 
411 
sold  by  Court,  repairing  others,  394 

replacing  of,  393 

HEIBS, 

benefit  of  covenant  relating  to  land  runs  to,  122-124 

implied  covenant  for  title  binds,  124 

liable  under  covenant,  bond,  <&c.,  though  not  mentioned, 

124, 125 
limitations  '*  in  fee  simple,"  without  use  of  word,  4, 118, 

119 
mortgagee  of,  92-96 
trust,  execution  of,  by,  94,  95 
trustee,  of,  92-96 
vendor,  of,  dying  before  completion,  26,  27 

And  see  Vesting  Order. 

"  HEIRS  AND  ASSIGNS," 

covenants  deemed  to  be  made  with,  what,  122-124 
personal  representatives  of  sole  trastee  or  mortgagee 
are,  for  what  purpose,  92,  95 

"  HEIES  OF  THE  BODY,"  Ac, 

words  '*  in  tail,"  &c.,  equivalent  to,  4,  118, 119 

HEREDITAMENT, 

corporeal  or  incorporeal,  is  *'  land  "  within  0.  A.,  17 

8.  L.  A.,  336 
T.  A.,  271 
V.  &  P.  A.,  8 
incorporeal,  "  estate  "  in,  127 

lease  of,  by  mortgagor,  67,  68, 69 
under  S.  L.  A.,  347 
personal  inheritance  is,  94,^336 

HONOUR,  Title  of, 

is  ''land"  within  S.  L.  A.,  336 
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HOUSING  OP  WORKING  CLASSES  ACT,  1890. 
S.  L.  A.,  sales.  &c.,  under,  340,  346,  376,  452-454 
*^  working  classes,"  meaning  of,  452,  453 

HUSBAND, 

administration  bond  of  wife,  need  not  join  in,  308 

right  to,  where  wife  intestate,  281,  310 
where   the  wife's  will   is   in- 
operative, 310 
assent  to  wife^s  will,  what  is,  310 
assets  of,  loans  by  wife  wheD,  290 
chattels,  rights  to  wife's,  281,  282 
curtesy,  tenant  by,  281 

powers  of,  under  S.  L.  A.,  421,  439 
intermeddling  with  wife's  trust,  wbat  constitutes,  305 
intestate,  without  issue,  widow's  rights  in  property  of, 

283 
legal  personal  representative  of  wife,  without  adminis- 
tration, when,  308 
liability  of,  for  wife's  debts,  antenuptial,  301,  302 

post-nuptial,  286 
property  forcibly  taken  from  her, 

299,  300 
torts,  generally,  286,  287 
limitation,  statute  of,  as  to  wife's  debt  to,  300 
money  of,  fraudulent  investment  of,  by  wife,  or  in  her 

name,  295 
policy  of  assurance  by  :  See  Insurance. 
property  of,  wife's  rights  in,  283 
remedy  against,  of  wife,  299,  800 
of,  against  wife,  303,  304 
surviving,  title  of,  to  intestate  wife's  estate,  without 

administration,  281,  308 
term  of  years,  wife's,  right  of,  to,  282 
wife,  and,  questions  between,  as  to : 
contracts,  286 
conveyances,  43,  118 
evidence  between,  300,  303 
gift  to,  and  third  person,  281 
implied  covenants  for  title,  43 
income  tax,  exemption  from,  of,  283,  290 
joint  power,  disclaimer  by  one,  156 
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HUSBAND— conhnueJ. 

wife,  and,  questions  between,  as  to— coniinueJ. 
joint  tenancy  of,  280,  281 
limitation  in  tail  to,  281 
partnership  between,  289 
personal  injuries  to  wife,  287 
separation  deed,  form  of,  280 
summary  determination  of,  303,  304 
wife's  antenuptial  debts,  <&c.,  302 

post-nuptial  tort,  287 
And  see  Married  Woman  ;  Insurance. 


IMPLIED  COVENANTS, 

(1)  C.  A.,  under,  for  title,  in  certain  conveyances,  33-45 
application  of,  to  property  of  all  kinds,  34 
assignee  of  lease,  by,  of  registered  land,  38 

none  by,  38 
benefit  of,  runs  with  land,  45 
bill  of  sale,  in,  eflfect  of,  39 
breach  of,  37 
burden  of,  123-125 

construction  of,  as  to  number  and  gender,  128 
copyholds,  in  covenant  to  surrender,  44 

surrender  of,  44 
demise  at  rent,  in,  44 

description  of  conveying  party,  need  of,  for,  36 
exclusion  of,  generally,  44 

in  surrender  of  lease,  38 
gender  in,  128 

incorporation  of,  in  registered  dispositions,  34,  89 
joint  and  several,  33 

tenants,  by  or  with,  33,  34 
KINDS  OF,  according  to 

(].)  expressions  in  deed, 
(ii.)  nature  of  deed, 
(iii.)  position  of  covenantor, 
(i.)  "  beneficial  owner,"  34-40,  43 

"  by  direction  as  beneficial  owner,"  42 
"  committee  of  lunatic,"  41,  427 
"  mortgagee,"  41 
"  personal  representative,"  6,  41 
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IMPLIED  COVENANTS— conimtted 

KINDS  OF,  according  to — continued. 
"  settlor,"  40,  41 
"  trustee,"  41,  42 

"under  an  order  of  the  Court,"  41,  258 
(ii.)  conveyance  for  value  (other  than  a  mort- 
gage), 34-38 
conveyance  of  leasehold,  37,  38 
mortgage,  38-40 

of  leasehold,  39 
registered  dispositions,  34 
settlement,  40,  41 
(iii.)  husband  and  wife,  43 

joint  tenants  or  tenants  in  oommon,  33, 34 
remainderman,  33,  34 
tenant  for  life,  33,  34,  42,  45 
wife  alone,  43,  44 
modifications  of,  power  to  make,  and  effect  of,  45 
plural  and  singular  in,  128 
"real  representative,"  none  implied  by  conveying, 

as,  5 
tenants  in  common,  by  or  with,  33,  34 
two  or  more,  with,  jointly  and  severally,  33, 34, 125 
voluntary  conveyance,  not  being  "settlement," 
none  in,  36 
(2.)  demise  in,  44 
(3.)  "  grant,"  by  use  of  word,  117 
(4.)  registered  charge,  in,  89 
(5.)  statutory  mortgage  or  transfer,  in  : 
joint  and  several,  89-91 
payment  of  principal,  for,  and  interest,  89-91 
two  or  more,  with,  91 

IMPLIED  TEUST, 

application  to,  of  T.  A.,  272 

T*  A.,  1888. ..213,  214 

IMPEO YEMEN  T  OP  LAND  ACTS, 

extension  and  partial  repeal  of  1864  Act  by  S.  L.  A., 

385,  430,  431 
improvements  within  1864  Act,  377,  385 
recovery  of  instalment  under  1899  Act,  112 
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IMPROVEMENT   EENT-CHARQE, 

redemption  of,  with  "  capital  money  " ;  and  tenant  for 

life's  liability  thereon,  440,  441 
reduction  of  rate  of  interest  on,  441 
shifting  of,  on  sale  by  tenant  for  life,  343,  344 

IMPEOVEMENTS, 

generally,  within  S.  L.  A.,  what  are,  375-381,  440,  441, 
449-451,  454 

particularly : 

Agricultural    Holdings    Acts,    under,    376,    379- 

381 
"  capital  money,"  application  of,  in,  364, 366,  375- 

384,  416,  440,  441 
concurrence    of   tenant  for  life  with  others,  in, 

383 
costs  of,  383 

cricket  ground  or  pavilion  whether,  377,  378 
electric  light  installation  whether,  379 
entry  for  effecting  and  repairing,  385 
experiment,  by  way  of,  376,  378 
income,  trust  to  pay,  out  of,  378 
infant,  in  case  of,  383,  390 
lease  under  S.  L.  A.,  may  bo  consideration  for,  348, 

349 
maintenance  and  insurance  of,  383,  384 
power  to  contract  for,  381,  387 

raise  money  for,  319,  359,  385 
redeem    rent  -  charge    created    for,    440, 
441 
report  by  tenant  for  life  on  state  of,  384 

scheme  for, 

approval    of,  before    paying    "capital 

money,"  381-383 
Court  can  order  payment   though  no 

scheme,  450,  451 
desirable  in  every  case,  382,  383 
settlement  expressly  authorizing,  450,  451 
tenant's,  under  Agricultural  Holdings  (England) 

Act,  1883,  as  to  terms  of  new  lease,  346 
working-class  dwellings,  erection  of,  375,  376,  454 

2  L 
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INALIENABLE  ESTATE, 

fee  simple  Bubjeot  to  restraint  on  anticipation,  is,  329, 

422,  425 
S.   L.    A.    powers    as    to    nnbarrable     entails,     389, 

417-419 

INCLOSUBE  COMMISSIONERS, 

Board  of  Agriculture  and  Fisheries  represent,  405 
See  Board  op  AoRicaLTuuE  and  Fisheries. 

INCOME, 

meaning  of,  in  C.  A.,  17, 104 

S.  L.  A.,  336 
powers  of  person  **  entitled  "  to,  under  S.  L.  A.,  330-332, 
421 
See  Tenant  por  Life  under  S.  L.  A. 

INCOME  TAX, 

exemption  from,  of  husband  and  wife,  283,  290 

INCORPOREAL  ^HEREDITAMENT :  See  HEREprrAMENT. 

INCUMBRANCE, 

covenant  against,  implied  by  C.  A.,  35,  39,  41 

outgoing  trustee,  by,  42 

discharge  of, 

under  C.  A,,  on  sale,  28-30 

future  rights,  determined ,  when , 

29 
by  mortgagee,  80 

S.  L.  A.,  by  "  capital  money,"  327,  343, 365, 

36G,  394,  411,  440,  441 

by  mortgaging,  447,  448 

meaning  of,  in  C.  A.,  18,  29 

S.  L.  A.,  B.  5. ..343 

8.  21  (ii.),  366 

S.  L.A.,  1890,  s.  11. ..448 

S.  L.  A.  powei-s,  exercise  of  efifect  of,  on,  325-328,  330, 

360-364,  406-409,  443,  444 

shifting  of,  on  sale,  &c.,  under  S.  L.  A.,  343,  344 

tenant  for  life,  by,  effect  of,  on  his  S.  L.  A.  powers,  339, 

406-409,  443,  444 

And  «e«  Incumbrancer  ;  Mortgage  ;  Quit-Hest. 
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INCUMBRANOEB, 

oosts  of  tenant  for  life's,  369,  405 
meaning  of,  in  C.  A.,  18,  29 

iS06  MORTGAGEB ;   MORTOAQOR. 

INDEMNITY, 

leaseholds,  on  assignment  of,  38 
to  trustee,  generally,  249,  250 

by  impounding  income  of  person  concurring 

in  breach  of  trust,  267,  268 
out  of  property  preserved  by  him,  244,  245 
under  S.  L.  A.,  to  person  conveying  land  into  settle- 
ment, 374 
purchasers,  &o.,  397,  398,  400-402, 

412 
S.  L.  A.  trustees,  397,  398 
T.  A.,  for  acts  done  pursuant  thereto,  269,  270 

INFANCY :  See  Infant. 

INFANT, 

appropriation  of  property  in  satisfaction  of  legacy  or 

share  of,  189 
contingent  devisee  when  within  C.  A.,  s.  43...  110 
descent,  taking  by,  within  C.  A.,  s.  42...104,  107 
guardian  of :  See  Guardian. 

income  of,  application,  accumulation  and  disposal  of, 
from  land,  6,  103-107,  415 

property  generally,  5, 107-110 
land  of,  management  of,  103-105 

trustees  appointed  by  the  Court  for,  104 
"  settled  estate,"  within  S.  E.  A.,  when,  103 
♦'settled  land,"  within  S.  L.  A.,  when,  422, 
423 
maintenance  from  income  of  land,  103-107 

property  generally,  101-104 
powers  of   trustee    as    to,  whether  con- 
trolled, 105, 108 
married  woman,  power  of  attorney  by,  102 
mortgagee  of  land,  vesting  order  in  case  of,  254 
S»  L.  A.  powers  of,  how  exercisable,  generally,  330,  415, 
422-424 

2  L  2 
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INF  ANT— con/t  ttfieJ. 

S«  L.  A*  powers  of,  improvements,  trustees'  powers  as 

to,  383 
limatio,  where,  426 
married  woman,  where,  425,  427 
trnstees  not  trustees  within  C.  A.,  s.  42...  104, 
424 
trustee,  appointment  of  new  trustee,  in  plaoe  of,  232 

of  land,  etooks,  or  shares  in  ships,  vesting  orders, 
in  ease  of,  252,  259 

INSOLVENCY, 
searoh  for,  210 

INSTEUMENT, 

oonstr notion  and  effeot  of,  under  C.  A.,  3,  4,  6, 117-128 
meaning  of,  in  C.  A.,  19 

And  see  Deeds;  Settlement;  Will. 

INSUEANOE, 

FIRE  insurance: 

benefit  of,  between  vendor  and  purchaser,  61,  62 
by  mortgagee,  63,  75,  82,  83 
receiver,  85 

tenant  for  life,  of  improvements,  384 
trustee,  generally,  244,  245 
for  infant,  104' 
forfeiture  of  lease  for  not  insuring,  61,  G2 
LIFE  insurance: 

endowment  poliqy  a  kind  of,  299 
for  husband,  wife,  and  child,  295-299,  307,  308 
married  woman,  assignment  of  policy  by,  283 
mortgage  of  policy,  not  keeping  on  foot,  78 
payment  of  policy  moneys  into  Court,  243 
receipt  for  policy  moneys,  what  sufficient,  243 

INTEEEST, 

under  mortgage,  accrual  of,  where  no  covenant  to  pay, 
78,86 

in  arrear,  mortgagee  may  sell  when,  77 
payment  of,  by  receiver,  86 

INTEEPEETATION  ACT,  1889, 

references  to,  8, 11, 19, 20,  219,  256,  270,  289 
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INTESTATES'  ESTATES  ACT,   1884, 
sales  under,  256 

INTESTATES'  ESTATES  ACT,   1890, 
mortgages  or  sales  under,  283 
widow's  rights  under,  283 

INVESTMENT, 

infant's  income,  of,  106,  208 

looal  authority,  bj,  of  sinking  fund,  218,  219 

long  term,  on,  where  real    security  authorized,   221, 

225 
married  woman,  by,  or  in  name  of:    See  Husband; 

Married  Woman. 
S.  L.  A«,  under : 

generally,  365,  369-372 

conyersion  of,  371,  372 

devolution  of,  371,  372,  429 

income  of,  372 

mouey  paid  in  under  Lands  Clauses  &c.  Acts,  388, 

389 
tenant  for  life's  powers  as  to  selection  and  variation 

of,  369-372 
variation  of,  365,  371 
trust  funds,  of,  authorized,  generally,  220-230 
in  colonial  securities,  224,  226 
Isle  of  Man  securities,  226 
land  subject  to  charge,  227 
mortgage  debentures,  226 
nominal  debentures,  223,  226 
purchase,  where  title  defective,  229 
"  real  securities,"  221,  225 
redeemable  securities,  224 
securities  forbidden  by  trust,  220 

of  insufficient  value,  227-230 
to  bearer,  221,  227 
under  order  of  Court,  224 
trustees,  discretion  of,  as  to,  224,  225 

enlargement  of  express  powers  of,  225,  226 
improper  investment  by :  See  Breach  op  Trust. 
retainer  by,  of  authorized  securities,  229 
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IRELAND. 

application  to,  of  C.  A.,  25,  87,  114, 139, 140 

C.  A.,  1882.. .152 
Laud  Charges  Acts,  192,  203,  206 
M.  W.  P.  A.,  303,  307 
S.  L.  A.,  431,  432 
T.  A.,  250,  270,  272,  276 
V.  &  P.  A.,  14 
bonus  to  tenant  for  life  under  Irish  Land  Acts,  439 
Crown  reyersions  in,  barring  of,  417,  419 
enrolment  of  deeds  in,  431 
order  of  Court,  vesting  orders  under  276 
rules  of  Court  in :  See  Bules  of  Court. 
S.  L.  A.  lease,  not   building   or   mining,  what    term 

authorized  in,  432 
searches  in  Irish  Deed  Begis tries,  211 
Y.  &  P.  A.,  provisions  of,  as   to  '*bare  trustee'*  and 
••  tacking,"  repeal  for,  12,  13, 140 

And   $ee   Bank   or   England   and   Bank   of 
Ireland. 

ISLE  OP  MAN, 

trust  investments  on  securities  in,  226 

ISSUE, 

default  of,  effect  of  executory  limitation  over,  on,  in 
instruments  after  1882...6, 162, 163 


JOINT  ACCOUNT, 

mortgage,  transfer,  &c.,  on,  effect  of,  3,  125-127 

JOINT  AND  SEVEEAL  COVENANTS:   See  Covenant; 
Implied  Covenants. 

JOINT    TENANTS, 

conveyance,  as,  to  husband  and  wife,  280,  281 

or  wife,  with  another,  118 
self  and  another,  34, 118 
implied  covenants  by  or  with,  33,  34 
vesting  order,  effect  as  to,  258 
See  aho  Tenant  for  Life  under  S.  L.  A. 

JOINTURE :  See  Charge. 
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JOURNEY, 

expenses  of,  on  sale,  24 

JUDGE   IN   CHAMBERS :    See  Chambers. 

JUDGMENT, 

married  woman,  against,  287-289 
meaning  of,  in  Land  Charges  Acts,  194 
search  for :  See  Searches. 
vesting  order  consequential  on,  256,  257 
See  aho  Order  of  Court. 

JUDICIAL  TRUSTEES   ACT,    1896, 

appointment  of  judicial  trustee  in  place  of  executor, 

185,  251 
references  to,  185,  217,  230,  251 
reliof  of  trustees  under,  217 

JURISDICTION, 

protection  of  purchaser,  where  order  not  within,  137, 
138 
See  aho  County  Court;  Court;  Ireland;  Palatine 
Court. 


LANCASTER:  See  Palatine  Court. 

LAND, 

coyenants  relating  to,  burden  and  benefit  of,  123-125 
**  general  words  "  included  in  conveyance  of,  30 
infant's,  management,  &c.,  of :  See  Infant. 
meaning  of,  in  Acts  of  Parliament  generally,  8 

C.  A.,  17,  67 
L.  T.  A.,  1897...190 
Land  Charges  Act,  1888... 193 
S.  L.  A.,  329,  330,  336,  423 
T.  A.,  271 
power  to  purchase,  effect  of,  390,  429 
purchase  of,  with  **  capital  money,"  and  settlement  of, 

367,  372-374 
sale  of,  contract  for,  statutory  incidents  of:   See  Con- 
ditions OF  Sale. 
"  settled,"  definition  of,  329,  330,  427 
undivided  share  in :  See  Undivided  Share. 
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LAND  CHARGES  ACTS, 

annnitieB,  transfer  of  registers  to  Land  Begistry,  204 
Crown  how  aflfected  by,  194,  204,  205 

debts,  application  of  L.  C.  Acts  to,  204,  205 

transfer  of  registers  to  Land  Eegtstry,  204 
deed  of  arrangement,  affecting  land 

registration  of,  in  Land  Begistry,  196 
unregistered,  protection  against,  196 
vacation  of  registration  of,  196 
executions,  transfer  of  registers  to  Land  Begistry,  204 
forms  under,  202 

Ireland,  Acts  not  extending  to,  192,  206 
Irish  judgments,  registry  of,  not  affected,  203 
**  judgment,"  meaning  of,  in,  194 
judgments,  closing  of  registers  of,  204 

transfer  of  registers  of,  to  Land  Begistry, 
203,  204 
*'land,"  meaning  of,  in,  193 
land  charge : 

charge  under  Finance  Act,  1894,  s.  0  (6),  whether. 

193 
costs  of  registration  of,  198 
meaning  of,  in,  193 
registration  of,  in  Land  Begistry,  197 
unregistered,  protection  against,  198 
vacation  of  registration  of,  198 
lis  pendens : 

entry  of  satisfaction,  196 
power  of  Court  to  vacate  registration,  196 
registration  of,  how  affected  by,  194,  196 
transfer  of  registers  to  Land  Begistry,  203,  204 
Middlesex  Begistry,  non-registration  in,  of  land  charges, 

206 
"  person,"  meaning  of,  in,  193 
priority  in  administration  of    registered    judgments, 

205 
'*  purchaser  for  value,"  meaning  of,  in,  193 
receiver,  registration  of  order  appointing,  194 
rules  under,  200-202 

sale  under  Judgments  Act,  1864,  s.  4...195,  196,  205 
Scotch  judgments,  registry  of,  not  affected,  203 
Scotland,  Acts  not  extending  to,  192,  206 
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LAND  CHARGES  ACTS— continued. 
searolies  authorized  by,  199 

provisions  of  C.  A.,  1882,  s.  2,  applied,  199 
sequestrator,  registration  of  order  appointing,  194 
writs  and  orders  affeoting  land  : 

registration  of,  in  Land  Registry,  194, 195 
re-registration  of,  every  5  years,  194,  195 
unregistered,  protection  against,  195 
vacation  of  registration  of,  195,  453 
See  also  Sbarghes. 

LAND  COMMISSIONERS, 

Board  of  Agriculture  and  Fisheries,  now  are,  in  England, 

405 
Commissioners  for  Public  Works,  substituted   for,  in 
Ireland,  432 
See  Board  of  Aqriculture  and  Fisheries. 

LAND  IMPROVEMENT  ACT,  1864 :  See  Improvement  of 
Land  Act,  1864. 

LANDLORD:  See  Lessor. 

LAND  REGISTRY :  See  Land  Charges  Acts  ;  Land  Trans- 
fer Act,  1897;  Registered  Charge;  Registered  Land; 
Searches. 

LAND  TAX, 

redemption  of,  under  Land  Tax  Redemption  Act,  1802... 

342 
S.  L.  A.,  365,  366,  448 

LAND  TRANSFER  ACT,  1897, 

administration  action,  costs  of,  as  to  real  estate,  186 

grant  of,  under,  practice  as  to,  185-187 
of  real  estate  as  assets,  186 
appropriation  in  satisfaction  of  legacy,  189 

notice  of,  part  of  title,  190 
assent  by  representative  to  devise,  187-189 
charge,  conveyance  tobeir  or  devisee  subject  to,  187-189 

whether  heir  or  devisee  can  sell  free  from,  188 
commencement  of  Act,  191 

construction  of  will,  costs  between  heir  and  devisee, 
186 
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LAND  TRANSFER  ACT,  1Q97— continued. 

oonveyance  by  representative  to  heir  or  devisee,  187- 

189 
under  order  of  Court  to  heir  or  devisee, 
188 
copyholds,  equitable  estate  whether  within  Aot,  184 
covenants  relating  to  land,  effect  of  Act  on,  124,  125 
dower  subject  to  hu8band*B  debts,  190 
duties  generally  not  affected  by  Act,  190 
estate  duty,  charge  of,  on  real  estate,  187 
extent  of  Act,  183 

foreclosure  by  administrator  without  heir,  186 
general  law,  effect  of  Act  on,  7, 183-191 
heir,  grant  of  administration  to,  187 
joint  representatives,  assent  or  conveyance   by,    186, 

189 
"  land/'  meaning  of,  in,  190 
legal  estate,  in  whom,  before  administration,  184 
married  woman,  separate  examination  for  purposes  of, 

159 
"personal  representative,*'  meaning  of,  in,  190 
power  of  appointment,  general,  executed  by  will,  effect 

of  on,  183, 184 
probate  action,  costs  of,  out  of  real  estate,  187 

effect  of,  on  real  estate,  185 
real  estate  devolves  as  chattel  real,  183 

meaning  of,  184 
'*  real  representative  "  not  established  by,  183 
redemption     action    by    administrator    without    heir, 

186 
registered  land,  provisions  as  to :  See  Registered  Land. 
registration  of  title  not  compulsory  as  to  what  '*  land," 

190 
repeal  of  32  Hen.  8,  c.  9...  190 
retainer  against  real  estate,  none,  186 
special  executors,  effect  of  appointing,  186 
stamp  duty  on  assent  by  representative,  188 
testamentary  expense,  estate  duty  on  real  estate  whether, 

187 
trust  and  mortgage  estates  not  withio,  184 
trustee,  when  representative  becomes,  185 
widow's  charge,  raising  of,  under  s.  2. ..186,  283 
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LANDS  CLAUSES  ACTS, 

application  of  money  in  Court  under,  as  "  capital  money," 

388,  389 
jurisdiction  under,  as  to  expenditure  of  "  capital  money/' 

not  extended  to  S.  L.  A.*s,  367,  375 

LEASE, 

(1.)  Generally: 
agreement  for : 

of  mortgaged  land,  72 
relief  against  forfeiture  of,  57 
whether  "lease"  within  C.  A.,  s.  10... 52 
agricultural : 

of  mortgaged  land,  67-73 
relief  against  forfeiture  of,  179 
apportionment  of  rent,  covenants,  and  conditions  in, 

53-65 
assignment,  underletting,  <&c ,  covenant  in,  against, 

lessor's  rights  under,  60,  61,  180 
assignment  of,  no  implied  covenant  by  assignee  on, 
when,  38 
preliminary  contract  for  lease,  under  power,  no 
part  of  title  on,  9, 155 
building :  See  Building  Lease. 
condition  in,  benefit  of,  runs  with  reversion,  not- 
withstanding severance,  52-55 
contract  for  grant  of,  title  to  be  shown  on,  9,  55 
to  deliver  title  to  grant,  9 
under  power,  no  part  of  title  to  the  lease,  9, 
155 
covenants  in,  benefit  and  burden  of,  52-55,  122- 
124 

by  lessor,  for  title,  44 
easement,  of,  benefit  of  rent  and  covenants  in,  53 
estoppel,  by,  54 
forfeiture  of,  relief  against:   See  Forfeiture   of 

Lease. 
guardian,  by,  103 
implied  covenant  on  grant  or  sale  of:  See  Implied 

Covenants. 
infant's  land,  o^  103 
lives,  for,  not  within  C.  A,  or  V.  &  P.  A.,  20 
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LEASE—  continued, 

Oeneralltf — continued. 
meaoing  of,  in  C.  A.,  b.  10. ..52 

8.  14...67,  59, 179,  182 
mining :  See  Mining  Lease. 
mortgagee  in  possession,  bj,  or  by  mortgagor,  5, 54, 

63,  67-73 
occupation,  inquiries  on  grant  or  sale  of,  9 
parol,  by,  72 
peppercorn  rent,  at,  24 
possession,  in,  what  is,  69,  345 
reversion  on,  rents  and  covenants  run  with,  52,  53, 

362 
sale  of,  conditions  on :  See  CoNDmoNS  of  Sale. 
surrender  of :  See  Subbender. 
tenant  for  life  of  proceeds  of  sale,  by,  under  S.  E.  A., 

439 
writing,  in,  72 
(2.)  In  regard  to  S.  L.  A.  : 

generally,  330,  344-356,  442,  444-446 
particularly : 

assignment,  effect  of,  on  tenant  for  life's  power, 

406-409 
bribe  to  tenant  for  life,  where,  346 
concurrent,  345 
confirmation  of,  353 

contiguous  land  under  two  settlements,  345 
contracts  for,  generally,  386-388 

no  part  of  title  to  lease,  387, 388 
predecessor  in  title,  by,  352,  353, 
444 
copyhold,  of,  licence  for,  355,  356 
counterpart  of,  347 
covenants  in,  must  be  legal,  347 
equitable  owner,  by,  344 
fine  on :  See  Fine. 
Ireland,  term  of,  in,  432 
mansion  and  park,  of,  446,  447 
possession  under,  323,  830,  331 
prejudicial  to  remainderman,  412 
renewal  of :  See  Benewal  of  Lease. 
rent  under,  346,  347,  355 
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LEASE— conitnutfd. 

In  regard  to  S.  L,  A, — continued. 

settled    land,  of,  with  chattels    not  settled, 

345 
short  term,  for,  444,  445 
small  holdings,  of,  346 
surfaoe  and  mines  apart,  337,  344,  358,  359 

of  right  to  let  down,  345 
surrender  of,  and  re-grant,  345,  346,  353-355 

of  contract  for,  386 
term  of,  fixing,  344,  345,  432,  445 
trustee  for  lessor,  to,  345 
wife  of  lessor,  to,  345 

writing,  by,  merely,  for  three  years  or  less, 
347,  445 
See    dho    Bbouoham's   Acts  ;    Easement  ;    Fine  ; 
Leasehold  ;    Notice  ;     Benewable    Leasehold  ; 
Trustees  xtnder  S.  L.  A. ;  Under-lease;  Waste. 

LEASEHOLD, 

implied  conditions  on  sale  of :  See  Conditions  of  Sale. 
implied  covenants  for  title  in  conveyance  of:  See  Implied 

Cotenants. 
loan  by  trustees  on  socnrity  of,  229 
mortgage  of,  by  demise,  79 
purchase  of,  with  '*  capital  money,"  and  settlement  of, 

367,  373,  374 
purchase  of,  by  trustees,  133,  241 
searches,  on  purchase  of,  198,  210 
settled,  apportionment  of  "  capital  money  *'  from,  390, 
391 

devolution  of  proceeds  of,  371 
freehold  reversion  on,  purchase  of,  with  "  capital 
money,"  367 
title  to,  2,  3,  8,  9,  20 

See  also  Lease  ;  Eenewable  Leasehold. 

LEASEHOLD  KEVEESION, 

title  to,  not  to  be  called  for,  on  sale  of  under-lease,  20 
on  contract  to  grant  under-lease,  55 
bare  trustee,  in :  See  Bare  Trustee. 
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LEGAL  ESTATE, 
conveyance  of: 

by  equitable  tenant  for  life,  under  S.  L.  A.  powers, 
331,  362 

mortgagee,  under  statutory  power  of  sale,  78,  79 
heir,  vests  in,  till  administration,  184 
priority  or  protection  from,  repealed  section  of  Y.  &  P.  A., 

as  to,  12, 13 
vesting  declaration^  use  of,  for  getting  in,  239 

LEGAL  PERSONAL  BEPBESENTATIVE :  See  PfiRSONAL 
Bepresentative. 

LESSEE!, 

apportionment  of  rent,  when  bound  by^  52,  53 
covenants  by,  benefit  of,  runs  with  reversion,  52,  53 
inquiries  by  intending,  9 

^'  limited  owner,"  when,  within  S.  L.  A.,  419,  420 
meaning  of,  for  purposes  of  C.  A.,  s.  14  (relief  against 

forfeiture),  59,  182 
notice  to,  of  lessor*s  title,  9, 152,  153 
"  purchaser,"  is  within  C.  A.,  18 

C.  A.,  1882  ...149, 150 
V.  &  P.  A.,  9, 14 
relief  to,  against  re-entry :  See  Forfeiture  of  Lease. 
searches  by  intending,  197,  198 

under-lessee  is,  how  far,  within  C.  A.,  s.  14. ..59, 180-182 

C.  A.,  1892...182 
See  aUo  Lease  ;  XJndeb-Lease  ;  Under-lessee. 

LESSOB, 

covenants  by,  burden  runs  with  reversion,  53, 54, 122-125 

for  title,  implied  or  express,  44 
meaning  of,  within  C.  A.,s.  14  (relief  against  forfeiture), 

59,  182 
title  of,  when  not  to  be  called  for,  9,  20,  55,  56 

See  also  Forfeiture  ;  Lease  ;  Lessee  ;  Under-lease  ; 
Under-Lessee. 

LICENCE, 

assignment,  underletting,  <ftc«,  for,  by  lessor,  180 
exclusive,  is  not  a  conveyance,  when,  17 
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LICEN  O^—continued. 

grant  of,  under  S.  L.  A.,  to  copyholder,  to  lease,  355, 356 
entry  of,  on  Court  Bolls,  356 
fine  on,  when  "  oapital  money,"  356 

LIEN, 

"  incumbrance  "  in  C.  A.  includes,  18 

LIGHT, 

"  general  words,"  inclasion  of,  in,  30 
lessee  under  C.  A.  powers,  right  of,  to,  68 

LIMITATION:   See  Executory  Limitations;   Statutes  op 
Limitation;  Words  of  Limitation. 

LIMITED  OWNER :  See  Tenant  for  Life  under  SLA. 

LIMITED  OWNERS'  RESIDENCES  ACTS, 
references  to,  377,  441,  450 

LIMITED  OWNERS'  RESERVOIRS  ACT, 
reference  to,  376 

LIS  PENDENS, 

entry  of  satisfaction  of,  196 

Land  Charges  Acts,  how  affecting  registration  of,  194, 

196 
re-registration  of,  209 

S.  L.  A.,  1884,  registration  of  order  under,  as,  437,  438 
search  for,  151,  194,  209,  210,  211 
vacation  of,  196 

LOAN, 

by  married  woman,  to  husband :  See  Married  Woman. 
by  trustee :  See  Investment. 

LOCAL  AUTHORITY, 

charge  by,  redemption  under  S.  L.  A.,  366 
investment  of  sinking  fand  by,  218 
And  see  County  Council. 

LONDON  GAZETTE, 

searches  in,  for  winding  up,  212 
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LONG  TERM, 

enlaTgement  of,  into  fee  simple,  128-133, 163 

by  married  woman,  129 
mortgagee,  131 
mortgagor,  131 
personal  representative,  130 
tenant  for  life,  129, 130 
trustee,  130 
conveyanee    for    value    before,   effect    of, 

132 
equities,  subject  to  all,  131 
mines  and  minerals  passing  on,  133 
mortgage  before,  effect  of,  132 
reference  to  freeholds,  where  term  settled 

by,  131,  132 
rent  "having  no  money  value,"  what  is, 
129 
when  barred  by  lapse  of  time,  129 
reversion  in  corporation,  effect  of,  130 
right  of   re-entry  for    condition  broken, 

where,  131, 163 
sub-demise,  where  term  created  by,  131, 

163 
tortious  fee,  in  lieu  of,  130 
will,  effect  on  devolution  under,  130, 132 
investment  on  security  of,  221,  225 
origin  of,  is  usually  mortgage  by  demise,  130 
"zeal  security,"  is,  how  far,  221,  225 

LORDSHIP :  See  Makor. 

LOTS, 

common  title  to  several,  one  abstract  of,  25 
sale  in,  by  tenant  for  life,  342 
trustee,  240 

LUNACY, 

allegation  of,  in  vesting  order,  264 
power  of  attorney,  payments,  &c.,  under,  without  notice 
of,  115 

irrevocable,  not  affected  by,  159-162 
See  aUo  Lunatic. 
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LUNATIC. 

appropriation  of  property  in  satisEEtotion  of  legacy  or 

share  of,  189 
committee  of,  implied  coyenants  for  title  by,  41,  427 
new  trustee,  appointment  of,  in  place  of,  231,  232,  235 
not  so  foand,  appointment  of  trostee  in  place  of,  250 
S.  L.  A.  powers  of,  exercise  of,  generally,  345,  426,  427 

during  infancy,  426 
vesting  order  on  sale  of  estate  of»  256 
See  also  LuKAcr. 


MAINTENANCE, 

of  <«  improvements,"  by  tenant  for  life,  383-385,  441 
infant,  out  of  income  of  land,  103-107 

any  property,  107-110 
tenant  for  life,  effect  of  liability  for,  332 

MALE:  S^ee Masculinx. 

MALINS*  ACT, 

acknowledgment  of  deeds  under,  alterations  as  to,  156* 

159 
married  woman's  powers  under,  157,  283 

MANAGEMENT, 

of  infant's  land,  103-105 

trust  for,  effect  of,  as  to  S.  L.  A*  powers,  421,  422 

MANOR, 

"  general  words  "  in  conveyance  of,  30-32 
meaning  of,  in  C.  A.,  17 

8.  L.  A.,  337 
mines  and  minerals  under,  31 
"  reputed,"  what  is,  17 

tenant  for  life  of,  S.  L.  A.  powers  of,  340-343,  355,  356 
See  alto  Copyhold  ;  Court  Bolls  ;  Seionory. 

MANSION  AND  PABK, 

demesnes,  reference  to,  in  repealed  section,  356 
'*  park,"  meaning  of,  446 

**  principal  mansion  house,"  meaning  of,  446,  447 
rebuilding  of  mansion  house  an  "improvement,"  449, 
450 

2  M 
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MANSION  AND  rABK-^cantinued. 
Bale,  exoliange,  or  lease  of, 

oonsent  of  mortgagee  of  life  estate,  447 
disoretion  of  Oourt  or  trustee  as  to,  338,  446,  447, 

467 
heirlooms  how  dealt  with  on,  394 
land  in  different  counties,  447 
lease  of  easements  oyer  park,  446 
restrictions  on,  446,  447 
settlement,  prohibiting  sale  of,  effect  of,  447 

should  contain  provisions  as  to,  447 

MABBIAGE, 

irrevocable  power  of  attomej,  good  notwithstanding, 

159-161 
settlement  on :  See  Settlement. 
severance  of  joint  tenancy  on,  282 

See  aUo  Husband  ;  Married  Woman. 

MAERIED  WOMAN, 

aocruer  of  title  of,  date  of,  what  is,  292 
acknowledgment  by,  of  deeds :  See  Acknowledgment. 
administratrix,  304,  805,  308 
after-acquired  property  of,  agreement  to  settle,  279,  305, 

306 
ante-nuptial  debts,  &c.,  of,  300-302,  308 
anticipation,    without   power  of:    See    Besteaint   on 

Anticipation. 
attorney  of,  102,  103 
bank,  deposits  of,  in,  292-295 
bankruptcy  of,  289,  290 
"  bare  trustee,"  power  of,  12,  241,  242,  278 
breach  of  trust,  requesting,  267,  268,  288,  308 
"  cestui  que  trust,"  impounding  interest  of,  267,  268 

statutes  of  limitation  run  against, 
214,  215 
chose  in  action,  conveyance  of,  between,  and  husband, 
118 
Malins*  Act,  powers  of,  under,  as  to,  283 
contracts  of,  after  marriage,  285-289,  308,  311,  312 

before  marriage,  300-302 
with  husband,  286 
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MABRIED  WOMAN— con/wttcd. 

contributorj,  under  Companies  Aots,  300^-302 
conveyance  by,  43,  278,  279,  283,  284-286 
to,  and  to  husband,  118 
to  husband  jointly  with  another,  118 
costs  of,  payment  of,  286-288,  312 
receiver  to  secure,  288 
security  for,  286,  287 
covenants  by,  as  lessee,  286 

for  title,  43 
criminal  proceedings  by  or  against,  299,  300,  303 
damages,  recovery  of,  by,  or  against,  286,  292,  300, 

301 
**  debts  *'  of,  300-302 
deed  of,  generally,  280 
devastavit  by,  288,  308 
dower  of,  282 

equity  of,  to  settlement,  280 
evidence  between,  and  husband,  299,  303 
executrix,  279,  304,  305,  308 
f&me  soUy  position  as,  284,  285 
fraud  by,  on  marital  rights,  280 
fraudulent  investment  by,  of  husband's  money,  295 
freebenoh  of,  282 

general  power  exercised  by  will  of,  291 
gifts  for  churches,  disability  as  to,  285 
guardian  ad  litem,  287 
implied  covenants  by,  43,  44 
impounding  interests   of,  to  indemnify  trustee,   267, 

268 
income  tax,  exemption  of,  from,  283,  290 
indemnity  of,  against  husband,  102 
infant,  appearance  of,  practice  as  to,  286 
covenant  to  settle,  by,  279,  306 
power  of  attorney  by,  102 
S.  L.  A.  powers  of,  425,  427 
investments,  in  name  of,  291-295 
joint    tenancy,   in    chattels,    severance    by   marriage, 

282 
land  with  husband,  280,  281 
judgment  against,  form  and  effect  of,  287-289 
leaseholds  vest^  in,  as  trustee,  242,  305 

2  M  2 
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MARBIED   WOMAN— coftitntted. 

liability  of,  ante-nuptial  debts,  &o.,  for,  300,  301 
oontraot,  under,  285-289,  308,  311,  312 
maintenance,  for,  of  husband,  children,  and  grand- 
children, 306,  307 
"  in  tort  or  otherwise,"  285-288 
libel  by  husband,  remedy  for,  300 
limitation,  sUtutes  of,  applicable  to,  214,  215,  282,  286, 

300 
loans  by,  to  husband,  290,  291 
"  long  term,"  enlargement  of,  by,  129 
lunatic,  426,  427 

Malins'  Act,  powers  under,  of,  157,  283 
mortgage  money,  trustee  of,  where,  127,  241,  242,  305 
next  friend,  287 
paraphernalia  of,  282 
personal  representative  of,  308 
policy  of  assurance,  assignment  of,  by,  283 

effected  by :  See  Insurance. 
poor  law,  liabilUy  of,  for  purposes  of,  305,  306 
post-nuptial  settlement  by,  280 

power,  general,  distinction  between,  and  property,  289, 

290 
exercise  of,  by  will,  291 

on  bankruptcy,  289 
required,  when,  279,  305 
release  of,  119,  285 
power  of  attorney  by,  102,  103 
proceedings  by,  286 
property  of,  married  after  M.  W.  P.  A.,  290 

before  M.  W.  P.  A.,  292 
protector  of  settlement,  278,  279 
rates,  liability  for,  288 
receiver  of  separate  property,  288 
re-conveyance  by,  when  mortgagee-trustee,  242 
reduction  into  possession  of  choses  in  action  of,  280 
remedies  by  and  against,  285-288,  299,  300 
restraint  on  anticipation :  See  Bestbaint  on  Anticipation. 
reversionary  interests  of,  265,  272,  273 
sale  by,  when  mortgagee-trustee,  242 
savings  bank,  deposits  of,  in,  292-295 
separate  examination  of :  see  Acknowledqm ent. 
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MARRIED  WOMAN— con/tntkjd. 

"  separate  property,"  of,  284,  285 

"  separate  use"  of,  trust  for,  278,  279 

separation-deed,  position  of,  as  to,  280 

separation  or  protection  order,  efTect  of,  102,  424 

S.  L.  A.  powers  of,  422,  424-426 

settlement  by,  or  relating  to,  279,  280,  305,  300 

And  see  Insurance. 
"spes  successionis"  of,  arising  before  1883,  no  "  accruer 

of  tide,"  292 
status  of,  generally,  under  M,  W.  P.  A.,  278-285 
stock,  <&c.,  in  name  of,  292-295 
tenant  in  tail,  disposition  b}*,  156-159,  290 
title  of,  married  before  1883,  when  accruing,  292 
torts  by,  after  marriage,  285-287 

before  marriage,  300-302 
trading  separately  from  husband,  289,  290 
transfer  of  mortgage  by,  when  trustee,  242 
trust  property  held  by,  effect  of  M.  W.  P.  A.  on  power 

to  dispose  of,  12,  241,  242,  279,  285,  294,  304,  305 
undertaking  by,  as  to  damages,  286,  300 
will  of,  278,  284,  285,  313 

exercise  of  general  power  by,  effect  of,  279,  291 
probate,  &o.,  of,  rules  as  to,  309,  310 

See  also  Husband. 

MARRIED  WOMEN'S  PROPERTY  ACTS,  1882  and  1893, 
general  effect  of,  summary  of,  278-283 
repeal  of  M.  W.  P.  A,  1870  and  1874...307 

MARRIED   WOMEN'S  PROPERTY   ACT,    1884, 
objects  of,  reference  to,  303,  308 

MASCULINE, 

feminine,  includes,  in  Acts  of  Parliament,  20 

in  ooYcnants,  &c.,  implied  by  C.  A.,  128 

MERGER, 

lease  of  mortgaged  land,  in  case  of,  69 

MIDDLESEX, 

bankruptcy,  adjudication  in,  effect  on  land  in,  210 
searches  in  Land  Registry  (Middlesex  Deeds),  210,  211, 
212 
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MIDDLESEX--canttnued. 

vesting  orders  affeoting  land  in,  258 
wills,  non-registration  of,  oared  when,  13 
time  for  registration  of,  in,  13 

MINES  AND  MINERALS. 

dealings  with,  with  or  apart  from  surface  : 

under  C.  A.  powers  of  sale,  by  mortgagee,  75 
S.  L.  A.,  338-343,  358,  359 
T,  A.  by  trastee  or  "other  person,"  266, 267, 
276 
enfranchisement  under  S.  L.  A.  with  or  excepting,  340, 

341 
fee  simple  in,  on  enlargement  of  **  long  term,^'  133 
«  general  words  "  in  connexion  with,  30-32 
infiant's  trustee  may  work,  when,  104 
lease  under  S.  L.  A.  may  except,  344,  359 
meaning  of,  in  S.  L.  A.,  315 

open  and  unopened,  distinction  between,  337,  351,  352 
purchase  of,  with  "  capital  money,"  and  settlement  of, 

367,  368,  374 
reservations  relating  to,  in  dealings  under  S.  L.  A.,  342, 

358,  359,  367,  444 
sale  of,  apportionment  between  successive  owners,  391 

MINING  LEASE, 

forfeiture  of,  relief  against :  see  Forfeiture  of  Lease. 
meaning  of,  in,  G.  A.,  19 

S.  L.  A.,  337 
mortgaged  land,  of,  68 
royalty  is  *•  rent "  in  C.  A.,  18 
S.  L.  A.,  under  powers  of: 

"  best  rent,"  what  is,  346,  347,  350 
capitalizing  i-ent  on,  351,  352,  415,  416,  430 
grant  of,  generally,  337,  344-365,  457 
minimum  rent  on,  349,  350 
sports,  power  to  work  up,  under  renewed,  347 
surface  and  minerals  apart,  358,  359 
may  be  included  in,  337 
right  to  let  down,  337,  345 
surrender  of,  353-355 
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S.  L.  A.,  under  powers  of,  continued. 
variable  rent  on,  349,  350,  445 
variation  of,  to  suit  district,  350,  351 
And  see  Lbase, 

MINING  PUBPOSES, 

grant  in  perpetuity  for,  350,  351 

"  improvement "  in  connection  with,  376 

meaning  of,  in  C.  A.,  19 

S.  L.  A.,  337 

MINOR :  See  INFANT. 

MONEY :  See  Capital  Money  ;  Mortqage  Money. 

MONTH, 

calendar,  computation  of  broken,  77 
meaning  of,  in  Acts  of  Parliament,  20,  400 

MORTGAGE,  ^    ^  .       . 

assignment  of  lease  by  way  of,  breach  of  covenant  not 

to  assign,  60 
building  society,  to,  power  of  sale  in,  75 

transfer  of,  64 

business,  of,  75,  86 

consolidation  of:  See  Consolidation  of  Mortgages. 

contributory,  investment  on,  221 

C.  A.  provisions  as  to,  summary  of,  62,  63 

applied  to  registered  charges,  74 

copyholds,  of,  devolution  of,  5, 11,  92-96 

deed,  mortgagee's  powers  under,  5,  G3,  73-86 

demise  by,  provisions  in,  79 

devise  oi  estate  in,  5, 11,  92-96 

form  of,  applying  C.  A.  provisions,  122, 146 

further  charge :  See  Charge. 

implied  covenants  in :  iSee  Implied  Covenants  (1)  and  (4). 

interest  payable  under,  where  no  covenant,  78,  86 

"joint  account,"  on,  3, 125-127 

land  in,  devolution  of,  92-96 

exception  of,  from  "  vesting  declaration,"  238, 

239 
meaning  of,  in  C.  A.,  17, 18 

T.  A..  271 
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MOETGAGE— con<int«€(i. 

power  of  attorney  in  lien  of,  160 
power  of  sale :  See  Power  of  Sale. 
redemption,  who  entitled  to,  18 
renewal  of  lease,  for,  245 
S.  L.  A.  provisions  as  to : 

making,  343,  359,  374,  397,  398,  405,  447,  448 

notice  of  making,  399-402,  436 

operation  of,  360-364,  415 

paying  off:  See  iNcaMBRANCE. 

shifting,  343,  344,  374 
sale  by  Court,  in  action  relating  to,  86-88 
several  mortgagees,  to,  for  distinct  sums,  under  same, 

powers  of,  73 
statutor}',  form  and  effect  of,  89-92,  143 
reconveyance  of,  91,  92,  145 
transfer  of,  89-92,  144,  145 
sub-demise,  by : 

breach  of  covenant  not  to  underlet,  ia,  60 

condition  on  sale  of  term,  24 

conveyance  on  sale,  79 

powers  of  sale  in,  79 

provisions  in,  79 

vesting  declaration  in  connexion  with,  238 
tenant  for  life,  by,  of  his  life  interest,  effect  on  S.  L.  A. 

powers,  406-409 
transfer  of:  See  Transfer  of  Mortgage. 
trustee,  duties  of,  as  to  calling  in,  221 
trustees  to,  notice  of  trust  to  purchaser,  126,  127 
See  also  Mortgage  Deft;  Mortgage  Monet;  Mort- 
gagee ;  Mortgagee  in  Possession  ;  Mortgagor, 

MORTGAGE  DEBT, 

inquiry  as  to,  by  purchaser,  82 

mortgagee,  when  bound  to  assign,  63-65, 163 

MORTGAGE  MONET, 

meaning  oft  in  C.  A.,  17, 18,  73 

receipt  and  application  of,  by  mortgagee,  80 

trust  money,  when,  242,  305 

purchaser  with  notice  of,  82 
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MORTGAGEE, 

couYeyance  on  sale  by,  effect  of,  73,  75,  79 

0.  A.  powers  of,  summary  of,  5,  62,  63 

costs    of,   as    to    production    under    acknowledgment, 

47 
death  of,  devolution  on,  11,  63,  92-96,  184 
deed,  C.  A.  powers  given  to,  by,  5,  63 
execution  by,  of  mortgage  deed,  70,  71 
implied  covenants   for  title  by:    See   Implied    Cove- 
nants. 
insurance  by,  5,  75,  82,  83 
"long  term,"  no  enlargement  of,  by,  131 
married  woman,  powers  of,  when,  242 
meaning  of,  in  C.  A.,  17,  18,  73 

T.  A.,  271 
mines  apart  from  surface,  power  as  to,  267 
money,  &o.,  received  by,  application  of,  80 
notice  by,  77 

possession,  in:  See  Mortgaqeb  in  Possession. 
power  of  appointment,  when  to  be  given  to,  305 
production    of     deeds    by,    to    mortgagor,    51,     05, 

66 
"  purchaser,"  is,  within  C.  A.'s  and  Land  Charges  Acts, 

18,  149,  150, 193 
receipt  in  writing  of,  effect  of,  5,  81,  82 
receiver,  appointment  of,  by,  5,  75,  83-80 
re-entry  by,  50,  57 
sale  by,  5,  63,  73-82 

at  instance  of,  by  Court,  86-88 
search  against,  211 
selling,  position  of,  when,  79,  80 
several  mortgagees  under  same  mortgage,  73 
submortgage,  effect  on  power  of  sale  of,  80 
surplus,  disposal  of,  80,  82,  214 
tenant  for  life's,  position  of,  as  to  exercise  of  S.  L.  A. 

powers,  406-409 
Tenants*   Compensation  Act,  1890,  position  of,  under, 

73 
transfer  by,  on  mortgagor's  request,  62-65,  163 
"  trustee,"  is,  how  far,  80,  81,  214,  271 

See  aUo  Mortqaqe  ;  Mortqaqe  Debt  ;  Mortg aqe  Monet  ; 

MORTOAQOR. 
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MORTGAGEE  IN  POSSESSION, 

aooonnts  against,  76 

exemption  of,  from  liability  to  transfer  at  mortgagor's 

request,  64 
leases  by,  anthorized  by  C.  A,,  5,  63,  68-73 
meaning  of^  in  C.  A.,  18 
timber,  powers  of,  as  to,  5,  63,  76 
transfer  by,  liability  after,  64 

MORTGAGOR, 

acknowledgment,  statutory,  to  mortgagee,  form  of,  47 

'*  consolidation  "  against,  63,  66,  67 

C.  A.  powers  of,  summary  of,  5,  62 

distress  by,  84 

implied  covenants  by :  See  Implied  Covbnjlnts  (1)  and  (4). 

leases  by,  under  or  apart  from  C.  A.  powers,  5,  54,  63, 

67-73 
**  long  term,"  enlargement  of,  by,  131 
meaning  of,  in  C.  A.,  17, 18,  65,  163 
receiver  of  mortgagee  is  agent  for,  83,  84 
redemption,  right  to,  even  after  assigning  equity,  18 
re-entry  by,  57 

sale  at  instance  of,  by  the  Court,  63,  86-88 
title-deeds,  inspection  and  copies  of,  right  of,  to,  62, 65,  66 

subsidiary,  66 
transfer,  right  to   require,  instead  of   reconveyance, 

62-05,  163 
"  trustee,"  within  T.  A.,  253 

See    also    Mortgage;    Mortgage    Debt;    Mortgage 
Money;  Mortgagee;  Mortgagee  in  Possession. 


NEW   TRUSTEES :  See  Appointment  op  New  Trustees, 

NOTICE, 

appropriation  of  property  in  respect  of  legacy  or  share, 

of,  189, 190 
breach  of  covenant  in  lease,  as  to,  56,  57,  61 
C.  A.,  under,  service  of,  on  application  to  Court,  136 

service  and  form  of,  generally,  134, 135 
constructive,  inquiries  necessary  to  prevent,  153, 154 
of  vendor's  title,  occupation  how  far,  153 
restrictions  on,  152-155 
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NOTICE— con^tnuefZ. 

oovenaDcs,  restrictive,  e£Eeot  of,  on,  153,  154 

title,  for,  effect  of,  on,  37 
lessee  has,  when,  of  superior  title,  8,  9, 153-155 
lessor,  by,  required,  before  re-entry,  56 
mortgagee,  by,  required,  before  sale,  77 

waived  by  mortgagor,  77 
power  of  attorney,  of  revocation  of,  115, 116 
purchaser  has,  when,  8,  20,  22,  79,  152-155 
S.  L.  A.,  under, 

application  to  Courf,  of,  402,  403,  455,  456 

contract  by  tenant  for  life,  of,  387 

general,  may  be,  when,  435,  436 

infant,  in  case  of,  400,  401,  402 

knowledge  of  absence  of,  345,  402 

lease,  of  intended,  401,  402 

less  than  one  month's,  trustees  may  accept,  436 

liability  of  trustees,  effect  on,  401 

lunatic,  in  case  of,  401 

number  of  trustees  necessary  for,  395-398,  400 

order  of  Court  dispensing  with,  402 

posting  of  letter  sufficient,  400 

purchaser,  protection  of,  as  to,  342,  345,  400-402 

service  of:  See  Service. 

specific,  where  still  necessary,  436 

trustees,  to,  and  their  solicitor,  of  intended  dealing, 
399-402,  435,  436,  444,  445 

unnecessary,  when,  401,  444,  445 

waiver  of,  by  trustees,  401,  402,  436 
trust,  of,  on  mortgage  to  trustees,  126, 127 

OPEN  SPACES,  &c., 

dedication  to  public  of,  under  S.  L.  A.,  357,  358 
expenses  in  relation  to,  raising  of,  358, 
"  improvements,"  are,  when,  377 

OPTION  OP  PURCHASE, 

S.  L.  A.  building  lease,  in,  442 

limitation  as  to  time,  442 
price  is  *'  capital  money,"  442 
what  will  pass,  442 
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OBDEE  OF  COURT, 

'« affecting  land,"  registration  of,  194.196 
authorizing  **  improvement,'*  382 
binding  persons  not  parties,  256 
implied  covenant  by  persons  conveying  under,  41 
protection  to  purchaser  under,  137,  138 
S.  L.  A.  powers,  effect  on,  of,  339,  416 
See  also  Coubt  ;  Judgment. 

PALATINE  COUETS, 

powers  of,  under  C,  A.,  137 

S.  L.  A.,  403,  404 
T.  A.,  268 
rules  of,  see  EaLss  of  Court. 
searches  in,  212 

PABK  :  See  Mansion  and  Park. 

PARLIAMENT, 

application  to,  for  protection  of  settled  land,  392,  393 
And  see  Act  of  Parliament. 

PARTITION, 

S.  L.  A.  powers,  under, 

creation,  &c.,  of  easements  on,  444 
generally,  341-344 
payment  for  equality  of, 

by  mortgaging,  359 
with  "  capital  money,"  367 
with  tenant  for  life,  448 
vesting  order  on  sale  in  lieu  of,  256 

See  also  Conveyance  ;  Easement  ;  Incumbrances  ; 
Mines  and  Minerals  ;  Notice. 

PAETNEESHIP, 

husband  and  wife,  between,  289 

wife's  loan  to  husband  and  another  in,  291 

PATENT, 

licence  under,  not  '•  conveyance  "  in  C.A.,  17 

PAVING    EXPENSES, 

liability  for,  whether  within  covenant  against  incum- 
brances, 37 
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PAYMENT  INTO  COUBT, 

administrator,  by,  where  will  afterwards  found,  265,  266 

banker,  broker,  &o.,  by,  under  T,  A.,  265 

exoneration  by,  under  0.  A.,  136 

S.  L.  A.,  402 

incumbrances,  for  discharge  of,  on  sale,  28,  29 

life  insurance  societies,  by,  243,  266 

S.  L.  A.,  under,  of  capital  money,  370,  402,  450 

absence  of  trustees,  when,  402 
deduction  of  costs  on,  458 
investment  on,  370,  371,  458 
rules  as  to,  457,  458 

trustees,  by,  under  T.  A.,  265,  266 

PAYMENT  OUT  OF  COURT, 

of  **  capital  money/'  to  absolute  owner,  &o.,  368,  369 

for  "  improvements,"  382,  383 
investment  generally,  370, 450, 451 
to  S.  L.  A.  trustees,  368,  389-391, 
450 
of  money,  liable  to  be  laid  out  in  land,  361-363 
of  inalienable  entail,  389 
paid  in  under  C.  A.  for  discharge  of  incum- 
brances, 28,  29 

Labourers  (Ireland)  Acts,  389 
T.  A.,  265,  266 

PEERAGE, 

costs  of  establishing  claim  to,  393 

PERPETUITIES,  RULE  AGAINST, 
power  of  entry,  whether  within,  112 

to  limit  term,  whether  within,  112 

PERSON, 

meaning  of,  in  G,  A.,  19 

Land  Charges  Acts,  193 
S,  L.  A,,  338 

PERSONAL  REPRESENTATIVE, 

appropriation,  power   of,  in   satisfaction  of  legacy  or 
share,  189,  190 

valuation  by,  for  purposes  of,  189 
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PERSONAL  EEPRESENTATIVE—canhntterf. 
assent  by.    See  Assent. 
conveyanoe  to  benefioiarj  by,  187-189 
copyholds  when  vesting  in,  184 
covenants  for  title,  not  implied  by  conveying  ^  as  real 

representative,"  5 
general  charge,  power  to  create,  effect  of,  187,  188 
implied  covenants  for  title  by,  41 
**  long  term,"  enUrgement  of,  by,  130 
married  woman,  intestate,  husband  is,  of,  when,  without 

administration,  308,  310 
meaning  of,  in  G.  A.,  27 

L.T.  A.,  1897...190 
mortgagee,  of,  devolution  od,  and  powers  of,  11,  92-96, 

184 
••  real  estate  : " 

administered  by,  7, 185-190 
assets  is,  in  hands  of,  186 
dealings  with,  by : 

assent,  sale  and  transfer  of  joint,  185,  186,  188, 
189 
of  one  of  several  under  order  of  Court, 
186 
before  probate,  186 
legal  and  beneficial  interests  vest  in,  when,  183- 

185 
meaning  of,  in  L.  T.  A.,  1897. ..184 
powers,  (fee,  of,  over,  185-190 
transfer  of,  from,  right  to  re<|uire,  185-189 
trustee  of,  is,  how  far,  185 
S.  L.  A.  trustee,  of,  position  of,  395,  397, 398 
trustee,  of,  appointment  by,  of  new  trustee,  230,  233 

devolution  on,  and  powers  of,  92-96 
vendor,  of,  completion  of  contract  by,  26,  27 

See  also  Administrator  ;  Executors  ;  ^  Ezscutors, 
Administrators  and  Assigns  ; "  Land  Transfsr 
Act,  1897. 

PETITION, 

0.  A.,  under  jurisdiction  on,  102 
S.  L.  A.,  under: 

applications  may  be  by,  402,  455 
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PETITION— con^tnttcd. 

S.  L.  A.,  under — eantintied. 
ooBts  of,  455 
seryioe  of,  455,  456 
title  of,  455,  461 

PLEDGE, 

power  of  sale  implied  in,  73 

PLUEAL, 

singular,  inoludes,  in  Acts  of  Parliament,  20 

covenants,  &c.,  implied  by  G.  A., 
33,  128 

POLICY  OF  ASSURANCE :  See  Insurance. 

POOR  LAW, 

married  woman's  liability,  for  purposes  of,  306, 307 

PORTION :  See  Charge  ;  Incotmbrance. 

POSSESSION, 

lease  in,  what  is,  69,  345 
meaning  of,  in  C.  A.,  17,  104, 130 

S.  L.  A.,  336,  417 
mortgagee  in :  See  Mortqaoee  in  Possession. 
repeal  of  32  Hen.  8,  o.  9,  as  to,  190 
tenant  for  life  in,  who  is,  for  S.  L.  A.  purposes,  330-332, 

417 
tenant  for  life,  equitable,  right  of,  as  to,  331,  430 

POWER, 

appointment,  general,  of,  use  in  a  mortgage,  305 
attorney,  of :  See  Power  of  Attornet. 
bankruptcy  trustee's  rights  as  to,  119,  289, 290 
collateral,  119 
contract  not  to  exercise,  generally,  119 

as  to  8.  L.   A.   powers,  void, 
406-409 
coupled  with  a  duty,  119 
death  of  vendor  before  exercise  of,  27 
disclaimer  of,  155, 156 

instrument  creating,  statutory  condition  of  sale  against 
production  of,  155 
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POWER-H5oii<intt«d. 

investmenty  of,  statutory :  See  Investment. 
lease  under,  lessor's  covenants  in,  53 

titleto,  9,20, 155 
married  woman,  of:  See  Married  Woman. 
mortgagor  and  mortgagee,  of:  See  Mortgage;   Mort* 

QAGEE;  Mortgagee  in  Possession  ;  Mortgagor. 
release  of,  119 

sale,  of ;  See  Power  of  Sale. 

S.  L.  A.*s,  under :  See  Tenant  for  Life  under  S.  L.  A. 
settlement,  of,  in  relation  to  S.  L.  A.  powers,  413-416 
special,  title  under,  when  accruing,  292 
survivorship  of,  248 

title,  commencing  with  conveyance  under,  2,  22 
trustees,  of :  See  Trustee. 

POWEE  OP  ATTORNEY, 

acknowledgment  of  married  woman's  deed,  none,  under, 

103 
company,  by,  sealing  of,  115 

winding-up,  effect  on,  115,  160 
deposit  of  iDstrument  creating,  6,  116 

revoking,  116 
donee  of,  may  execute,  &c.,'in  his  own  name,  6, 114, 115, 
162 

death  of,  effect  of,  160 

payment  to,  effect  of,  in  certain  cases,  115, 116, 
159-161,  248 
donor  of,  death,  lunacy,  bankruptcy,  marriage,  &c.,  of« 

115, 116,  159-162 
filing  of,  116,117 
infant,  by,  if  married  woman,  102 
irrevocable,  effect  of,  given  for  value,  6,  79, 159-162 

made  for  time  certain,  6,  161, 162 
trustees,  by,  160 
married  woman,  by,  102 

restrained  from  anticipation,  103 
mortgage  in  lieu  of,  160 

notice,  necessity  of,  to  terminate  authority  under,  115. 
116 

where  immaterial  to  affect^  160,  161 
office  copies  of,  filed,  6,  116,  117 


INDEX.  545 

POWER  OF   ATTOENEY— con/tfitterf. 

payment,  <&o.,  under,  in  good  faith,  protection  for : 

generally,  115,  116 

to  trustees,  248,  259 
production  of^  for  purposes  of  title,  117 
purchase,  completion  of,  under,  116, 159-162 
registered  land,  relating  to,  117 
searches  for,  rules  as  to,  169 
trustee,  attorney  of,  not  \7ithin  T.  A,,  243 

POWER   OF  SALE, 

bill  of  sale  not  incorporating  C,  A.  power,  74 
building  society  mortgage,  C.  A.  power  in,  75 
cesser  of  settlement  and  S.  L.  A.  power,  330,  408 
creation  of,  by  what  words,  3,  240 
debentures,  application  of  C.  A.  power  to,  75 
devolution  of,  95,  235,  248,  263 
execution  of,  mode  of,  by  mortgagee,  80,  81 

trustee,  240 
express,  in  mortgage,  effect  of,  76 
mortgagee  by  deed,  of,  73-82 
pledge,  in,  73 

shares,  in  mortgage  of,  not  by  deed,  73 
S.  L.  A.  trustees  not  necessarily  trustees  with,  within 

C.  A.,  s.  42. ..104,  424 
tenant  for  life,  of,  under  S.  L.  A.,  338-343 
trustee  with,  is  S.  L.  A.  trustee,  when,  333-335,  451,  452 

trustee  within  C.  A.,  s.  42. ..103, 104 

POWER  TO  MORTGAGE  :  See  Debts  ;  Mortgage 

PREDECESSOR  IN  TITLE, 
meaning  of,  in  S.  L.  A.,  352 

PREMIUM, 

"  fine,"  is,  within  C.  A.,  18 

PRINCIPAL  MANSION  HOUSE  :  See  Mansion  and  Pabk. 

PROBATE, 

real  estate  only,' of,  184 

rules  applicable  to,  185 
universal  devise,  practice  where  no  executor,  184 
See  Admikistbation. 

2  N 
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PROCEDURE, 

under  C.  A.,  104,  136,  137 
M.  W.  P.  A.,  302-304 
S.  L.  A.,  399,  402-404,  416,  455-459 
T.  A.,  262-266,  268 
V.  &P.  A.,14,15 

PBODUCTION  OP  DOCUMENTS, 

acknowledgment  of  right  to :  See  Acknowledgment. 
attorney,  power  of,  117 

costs  of,  when  not  in  vendor's  possession,  24,  25 
ooTenant  for,  legal,  vendor's  inability  to  furnish,  statu- 
tory condition  as  to,  10 

costs  of,  between  vendor  and  purchaser, 

10 
liability  to   give,  satisfied   by  "acknow- 
ledgment," 5,  48 
lost  documents,  10 

mortgagee,  by,  to  mortgagor,  51,  65,  66 

puisne  mortgagee,  81 
omission  to  require,  153 
purchaser's  equitable  right  to,  10 
legal  right  to,  48 

PROPERTY, 

meaning  of,  in  C.  A.,  16 

C.  A.,  1882...  149 
M.  W.  P.  A.,  308 
T.  A.,  271 
power,  distinction  between,  and,  for  purposes  of  M.  W. 
P.  A.,  289,  290 

PROTECTION, 

purchaser,  <&c„  of,  in  certain  cases :  See  Pubcraser. 
And  see  Indemnity. 

PROTECTION  OR  RECOVERY  OF  SETTLED  LAND, 
proc<^ings  for,  approval  by  Court  of,  392,  393 

costs  of,  392,  393 

PROTECTOR  OF  SETTLEMENT, 

Diarried  woman,  when,  alone,  278,  279 
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PUBLIC  HEALTH  ACTS, 

paving,  <fec.,  expenses  under : 

covenant  against  incambranoes  when  applicable  to, 

37 
S.  L.  A.  power  to  pay  ofif  charge,  448 

PUBLIC  HOUSE, 

lease  of,  relief  against  forfeiture  of,  179,  181 

PUBLIC  WORKS  COMMISSIONERS, 

substitution  of,  in  Ireland,  for  Land  Commissioners,  432 

PUR  AUTRE  VIE :  See  Tenant  pur  autre  vie. 

PURCHASE, 

completion  of,  on  vendor's  death,  26,  27 

under  power  of  attorney,  116,  169-162 
"  for  value,"  in  implied  covenant  for  title,  36,  38 

Land  Charges  Acts,  193 
heirlooms,  of,  to  replace  those  sold,  393,  394 
land,  of,  upder  power  in  money  settlement,  429 
meaning  of,  in  C.  A.,  generally,  18 

C.  A.,  8.  3. ..26,  26 
C.  A.,  1882. ..149,  160 
Land  Charges  Acts,  193 
option  of,  in  S.  L.  A.  building  lease,  442 

See  Option  of  Purchase. 
S.  L.  A.,    under,   of  land,  mines,  &o,^  with    **  capital 

money,"  and  settlement  of,  367,  368,  372-374 
trustee,  by,  title  on,  240,  241 

PURCHASE-DEED, 

execution  of:  See  Execution. 

PURCHASE-MONEY, 

receipt  of :  See  Receipt. 

rights  to,  unaffected  by  C.  A.  provisions  as  to  devolution 
of  estate  on  vendor*s  death,  26,  27 

PURCHASER, 

constructive  notice  to,  162-165 
f  re  policy,  rights  and  liabilities  as  to,  61,  62 
"  for  value,"  meaning  of,  in  Land  Charges  Acta,  193 

2  N  2 
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PITBCHASEB~60n<tntte<2. 

meaniog  of,  in  C.  A.  generally,  18, 138 

C.  A.,  B.  3... .21,  25,  26 
C.  A.,  1882...149,  150 
Land  Charges  Acts...  193 
protection  of: 

constractive  notioe  from,  152-155 

depreciatory    conditions,    buying    trubt    property 

nnder,  241 
mortgagee,  selling    under    power,    buying    from, 

79-82 
official  search,  under  certificate  of,  151, 
order  of  Court,  under,  137, 138 
power  of  attorney,  under,  116, 159-162 
receipts,  under :  See  Eeceipts. 
S.  L.  A.,  buying  under,  generally,  388,  412,  413 

notices  to  S.  L.  A.  trustees, 
399-402 
S.  L.  A.,  1884,  under,  buying  from  trustees  for  sale, 

437-439 
unregistered  writs  and  orders,  or  deeds  of  arrange- 
ment afEecting  land,  or  land  charges,  from,  195, 
196,  198 
restrictive  covenants,  without  notice  of,  152-155 
tenant  for  life's  interest,  of,  position  of,  as  to  S.  L.  A« 

powers,  331,  406-409,  443,  444 
trustees,  from,  not  bound  to  buy  instead  from  tenant  for 
life,  415 

And  see  Conditions  of  Sale  ;  Furchask  ;  Purchase- 
Deed  ;  FuRCHASE  -  Money  ;  Sale  ;  Vendor  and 
Purchaser. 


QUIT-RENT, 

apportionment  of,  114 
redemption  of,  generally,  113, 114 

S.  L.  A.,  under,  with  **  capital  money," 
365,  366 


RAILWAY, 

mines  and  minerals  on  conveyance  to,  32 
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EEAL  REPBE3ENTATIVE  :  See  Personal  Representative, 

RECEIPT, 

by  attorney  nnder  power,  116 

banker,  trustee  may  authorize,  242-241) 
guardian,  impliecl  power  to  give,  105,  108 
mortgagee,  5,  81,  82 
receiver,  84 

S.  L.  A.  trustees,  397,  398 
solicitor,  trustee  may  authorize,  122,  242-244 
survivor  in  mortgage  on  joint  account,  126 
trustee  generally,  3, 100,  246,  247 
deed,  in  or  indorsed  on,  effect  of,  4, 120-122 

authority  for  payment  to  solicitor,  121,  122 
protection  of  purchaser  under,  121,  122 
rent,  for,  effect  on  sale  of  lease,  23,  24 

RECEIVER, 

appointment  of,  generally : 

«<  execution,''  is,  in  certain  cases,  209 

not  where  interest  in  remainder,  208, 
209 
pending  relief  against  forfeiture,  57 
registration  of  order  for,  194 
mortgagee's,  75,  83-86 

agent  of  mortgagor,  is,  83 

ceases  to  be,  when,  84 
application  of  moneys  received  by,  85 
appointed    by  debenture-holders    on    winding-up, 
86 

while  action  pending,  86 
book-debts,  of,  not  authorized  by  C.  A.,  75 

effect  of  appointment  in  bankruptcy, 
84 
business,  power  to  manage  and  carry  on,  86 
commission,  right  to  retain,  84,  85 
Court,  effect  of  appointment  by,  84 
distrain,  mortgagor  cannot,  without  authority  of, 

84 
entry  into  possession  by,  whether  change  of  occu- 
pancy, 84 
fire  insurance,  duty  as  to,  85 
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'RECEIY  ER—coniinued. 
mortgagee'a — continued, 

interest  payable  by,  includes  arrears,  86 

personal  liability  of,  84 

repairs,  power  to  execute  what,  86 

EECITALS, 

evidence,  are,  how  far,  of  facts  or  documents,  on  sale : 

See  GoNDmoNS  of  Sale  ;  Etidbnce. 

EECONVETANCE, 

statutory,  of  statutory  mortgage,  form  of,  91,  92,  145 
tenant  for  life's  mortgagee,  by,  on  S.  L.  A.  dealings,  407 
transfer  compellable  in  lieu  of,  when,  63,  65,  163 
Testing  order  under  T.  A.  in  lieu  of,  254,  255 

EECOVERY, 

rent-charges,  of,  110-113 

settled  land,  of,  proceediDgs  for,  Court's  power  of  ap- 
proving, and  directing  payment  of  costs  of,  392,  393 

BEDEEMABLE  STOCK, 

investment  on,  by  local  authority,  218 

trustee,  224 

BEDEMPTION, 
action  for : 

mortgagor's  right  to  enforce  transfer,  65 

power  of  sale  how  affected  by,  74 

sale  by  order  of  Court  in,  86-88 

who  entitled  to  bring,  18 
perpetual  charge,  of :  See  Bent-charge. 

BE-ENTRY,  BIGHT  OF, 

apportionment  of,  on  severance  of  reversion,  54,  55 

benefit  of,  when  passing  with  reversion,  52 

incorporeal  hereditament,  in  case  of,  69 

lease  under  S.  L.  A.,  in,  347 

mortgaged  land,  in  case  of,  69 

relief  against,  generally  :  See  Forfeiture  of  Lease. 

revivor  of,  where  under-lessee  relieved  against  forfeiture, 

182 
**  usual "  proviso  for,  what  is,  62 
See  cUeo  Entrv. 
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EEGISTERED  CHAEGE, 

application  of  C.  A.,  to,  52,  74 

coyenants  implied  in,  89 

sale  under  implied  power  in,  79 

REGISTERED  LAND, 

assent,  registration  of  person  entitled  under,  to,  188 
attorney,  power  of,  in  regard  to,  117 
charges  on,  application  of  C.  A.,  to,  74 
covenants  of  title  as  to,  7,  34,  38 
evidence  of  appropriation  of,  189 

title  to,  7 
execution  of  transfer  of,  46 
fee,  none,  on  transfer  of,  when,  188 
indemnity,  covenant  for,  implied  on  assignment  of  lease 

of,  when,  38 
joint  registration  of  owner  and  representative  in  respect 

of,  188 
married  woman,  separate  examination  of,  with  regard 

to,  159 
mortgages  of,  application  of  C.  A.,  to,  52,  74 
official  searches,  as  to,  151,  212 
tenant  for  life  of,  devolution  on  death  of,  184 
title  to,  evidence  of,  7 
transfer  of,  by  registered  chargee,  79 
vesting  declaration,  effect  on,  239 
And  see  Registered  Charge. 

REGISTRATION, 

ad  judication  in  bankruptcy,  of,  210 

order  of  Court,  of,  as  '*  lis  pendens,"  against  S.  L.  A. 

trustees,  437 
Bequestrator,  of  order  appointing,  194 
vacating,  195,  196.  198,  453 
"  vesting  declaration,"  of,  239 
will,  of,  of  land  in  Middlesex  or  Yorkshire,  13 
writs  and  orders,  deeds  of  arrangement  affecting  land, 
and  land-charges,  of :  See  Land  Charges  Acts* 
See  also  Ireland  ;  Land  Transfer  Act,  1897  ;  Uin- 
DLESKx;  Searches;  Yorkshire. 

REGISTRIES :  See  Reqistraiion. 
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REIMBURSEMENT, 

trustee,  of,  generally,  provlBion  for,  249,  250 
S.  L.  A.  trustees,  of,  399 

RELEASE, 

administrator  or  executor,  by,  247,  248 

power,  of,  119 

tenant  for  life,  by,  of  bis  estate,  408,  409 

powers  under  S.  L.  A ,  406-409 
trustee,  by,  247,  248 
to,  122,  243 

RELIGIOUS  PURPOSES, 

appointment  of  new  trustees  of  land  beld  for,  231 

REMAINDER, 

defeat  of  estate  in,  by  exercise  of  S.  L.  A*  powers,  360-364 
settlement  of,  e£fect  of,  as  to  S.  L.  A.  powers,  325,  327 
tenant  for  life  and  remaindermaa  :  See  Tenant  for  Lif£. 
undisposed  of  b}-  a  settlement,  is  within  the  settlement, 
329 

RENEWABLE  LEASE  EOLD. 

sale  of,  apportionment  between  successive  owners,  391 
trustee  of,  powers  of,  as  to  renewing  and  raising  money 
therefor,  245,  246 

RENEWAL  OF  LEASE, 

S.  L.  A.,  under,  in  pursuance  of  covenant,  353 

on  surrender  of  old  lease,  353-355 
surrender  of  under-lease,  on,  69,  345,  346 
validity  of  covenant  for,  in  lease  under  power,  353 
And  see  Renewable  Leasehold. 

RENT, 

apportionment  of,  on  severance  of  reversion,  52,  53 

forfeiture  for  non-payment  of,  relief  against,  62, 181 

*' having  no  money  value,*'  meaning  of,  129 

"inkind,"18,  336,  346 

lapse  of  time,  barred  by,  129 

lease,  under,  not " rent "  in  C.  A.,  s.  45. ..114 

runs  with  reversion,  notwithstanding  sever- 
ance, 52,  53 
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'REST^eonilnued. 

meaniDg  of,  in  C*  A.,  18,  114 

S.  L.  A.,  336 
" popporcorn,"  in  case  of  "long  tarm,"  129 

receipt  for,  as  evidence  on  title  to  lease 
sold,  24 
receipt  for,  what  evidence,  on  title  to  lease  sold,  23,  24 
release  of,  presumption  of,  129 

S.  L.  A.  leases,  nnder,  provisions  as  to,  346-352,  355,  445 
sale,  reserved  on,  not  "rent"  in  C.  A.,  s.  45...  114 
See  a^8o  Bent-charge. 

BENT-CHARGE, 

benefice,  annexed  to,  discharge  of,  30 
creation  and  devolution  of,  on  grant  for  building  pur- 
poses, under  S.  L.  A.,  445,  446 
estate  may  be  limited  in,  127,  128 
"incumbrance,**  is,  within  C.  A.,  18,  29,  30 
"land,"is,  inS.  L.  A.,  336 
"land-charge,"  is,  when,  193 
Limited  Owners*  Besidences  Acts,  under,  redemption  of, 

under  S.  L.  A.,  1887. ..441 
recovery  of,  statutory  powers  for,  5,  110-113,  445,  446 
redemption  of,  under  C.  A.,  113, 114 

Copyhold  Acts,  74,  112 
S.  L.  A. : 
with  "  capital  money,"  365,  366 
payable  for  an  "improvement," 
440,  441 
reservation  of,  mode  of,  446. 
search  for,  209,  210 
terre-tenant's  liability  for,  113 
And  see  Tithe  Bkxt-gharge. 

RENUNCIATION, 
by  executor,  2 18 

REPAIRS, 

breach  of  covenant  as  to,  forfeiture  on :  See  Forfeiture 

OF  Lease. 
*•  building  purposes,"  whether  in  C.  A.,  19 

S.  L.  A.,  336,  337 
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BEFAIRS— con<tii«ecf« 

"  improvementB,"  of,  hj  S.  L.  A.  tenant  for  life,  383-385 
infant's  land,  on,  104,  105 
mortgagee's  receiver,  by,  85 

EEPRESENTATIVE :  See  Pebsonal  Beprksintative. 

EEQUISITIONS, 

for  official  searches,  in  Central  Office,  150-152,  168,  169 

Land  Registry,  199,  201,  202 
on  title,  disputes  over,  deteimination  of,  by  Court,  in 
summary  way,  14,  15 
precluded  by  statutory  conditions  of  sale,  what: 
See  Conditions  of  Saul 

BE-ROOFING, 

an  **  improvement,"  when,  378,  449,  450 

RE-SETTLEMENT, 

effect  of,  on  old  powers,  326,  327 

RESIDENCE. 

by  tenant  for  life,  validity  of  condition  as  to,  332,  410, 
418,  419 

RESTRAINT  ON  ANTICIPATION, 

ante-nuptial  debt,  where  unavailing  against,  300,  301 
arrears  of  income,  not  affected  by,  287 
attorney  of  married  woman  subject  to,  103 
confirmation  of  settlement,  how  affected  by,  270 
costs  payable  out  of  property  subject  to,  288,  3 1 2 
devisee  subject  to,  liability  for  debts  of  testator,  301 
enlargement  of  long  term  notwithstanding,  129 
estoppel,  does  not  apply  to  property  subject  to,  101 
execution  as  to  property  subject  to,  287,  288 
fee  simple,  gift  in,  with,  effect  of,  329,  422,  425 
form  of  judgment  protecting  property  subject  to,  288, 

312 
impounding  income  by  Coart,  notwithstanding,  267, 

268 
limitation  in  favour  of  trustee,  notwithstanding,  215 
M.  W.  P.  A/s,  1882  and  1893,  how  far  unaffected  by, 

278,  279,  287,  288,  305,  306,  311,  312 
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EESTRAINT  ON  ANTICIPATION-con^mucA 
removal  by  Court  under  C.  A.  b.  39...  101,  102 

orders  made  under  s.,  102 

payment  of  husband's  debts,  102 

policy  of  B.,  102 

procedure  under  s.,  102 

separate  examination  of  wife,  on,  102 

service  on  trustees,  102 

setting  up  child  in  business,  102 
'*  separate  use  "  not  necessary  to  create,  306 
separation  or  protection  order,  effect  of,  on,  101,  424 
settlement,  powers  of  Court  as  to,  when  directing,  101 
S.  L.  A.  powers,  exercisable  notwithstanding,  425 
variation  of  settlement  by  Divorce  Court,  101 

EE3TRICTIVE   COVENANT :  See  Covenant. 

EETAINER, 

right  of  widow  executrix  to,  291 

RETENTION  OF  DOCUMENTS, 

acknowledgment  of  right  to  production  in  case  of,  46 
vendor's  right  to,  on  retaining  part  of  estate,  10 

REVERSION, 

commencement  of  title  to,  1 

Crown,  in,  effect  as  to,  of  S.  L.  A.  powers,  417-419 

easement,  on  lease  of,  53 

lease,  benefit  to  or  burden  on,  under,  52-55 

purchase  of,  on  settled  leaseholds,  with  **  capital  money," 

and  settlement  of,  when  purchased,  367,  371-374 
right  of  entry,  when  passed  by  conveyance  of,  52 
settled,  application  of  '* capital  money"  from  sale  of, 

390,  391 
severance  of,  apportionment  of  conditions  on,  54,  55 

lessor's  covenants  on,  53,  54 
rent  and  lessee's  covenants  on,  52,  53 
undisposed  of  by  a  settlement,  is  within  the  settlement, 

329 

ROADS :  See  Open  Spaces. 
ROOT  OP  TITLE :  See  Title. 
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BOYALTY, 

"  ront,"  is.  in  C.  A.,  18 

BULES  OP  COURT, 

as  to  powers  of  attorney,  169 

probate  of  wills  of  mamed  women,  309,  310 
under  C.  A.  in  England  generally,  136,  137,  169 

Ireland,  139,  140 
Palatine  Connties,  137 
C.  A.,  1882,  s.  2,  151,  169-175 
B.  7,  157, 166-168 
Finos  and  Eeooveries  Aot,  157,  166-168 
Land  Charges  Acts,  200-202 
S.  L.  A.  in  County  Conrts,  404,  459 

England  generally,  403,  455-470 
Ireland,  431,  432,  459 
Palatine  Counties,  403,  404,  459 

SAFE  CUSTODY, 

documents,  of :  See  Undertjlkixo. 

ST.  LEONARD'S  ACT, 

repeal  of,  in  part,  61,  141,  142 

SALE, 

discharge  of  incumbrances  on,  28-30 

infantas  land,  of,  103 

meaning  of,  in  C.  A.,  18,  26 

mortgagee,  b}',  under  power  :  See  Mortgagek. 

order  of  Court  by, 

of  mortgaged  property,  86-88 
title  on,  137,  138 
under  S.  L.  A.,  457 
separate,  of  minos  and  surface  : 
by  mortgagee  under  C.  A.,  75 

tenant  for  life  under  S.  L.  A.,  342,  358,  359 
trustee  or  mortgagee,  under  T.  A.,  240,  266, 
267,  276 
tenant  for  life,  by,  under  S.  L.  A.,  338-344,  358,  391, 
392 
easement,  of:  See  Easement. 
heirlooms,  of :  See  Heirlooms. 
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SALE — continued. 

tenant  for  life,  hj^ continued, 

mansion  and  park,  of:  See  Mansion  and  Park. 
mines  and  surface,  apart,  of:  See  Mines  and  Minerals. 
notice  of :  See  Notice. 
order  of  Court,  eflfect  of,  on,  339,  416 
timber,  of :  See  Timber. 
undivided  shares,  of :  See  Undivided  Share. 
trust  for  or  power  of,  creation  of,  by  what  words,  240 

execution  of,  mode  of,  240-242 
trnsteo,  by,  for  shares  in  company,  240 
of  leaseholds  in  lots,  240 
And  see  Conditions  of  Sale;    Power  of  Sale; 
Purchaser;  Trust  for  Sale;  Vendor  and  Pur- 
chaser. 

SCHEME  FOR  IMPEOVEMENT  :  See  Improvements. 

SCOTLAND, 

how  far  affected  by : 

C.  A.'s,  16,  149, 178 

Land  Charges  Acts,  192,  203,  206 

M.  W.  P.  A.'s,  308 

S.  L.  A.'s.  324 

T.  A.'s,  213,  218,  272 

V.  P.  A.,  15 

SEAECHES, 

against  Crown,  209 

mortgagees,  211 
trustees,  211 
costs  of,  on  sale,  incidence  of,  24,  25 
extent  of,  since  last  dealing,  210,  211 
for  annuities,  209 

deeds  of  arrangement  affecting  land,  210 

disentailing  deeds,  209 

enrolled  deeds,  168,  211 

insolvencies,  210 

judgments,  208,  203 

land  charges,  216 

lis  pendens,  209,  210 

orders  affecting  land,  210 

powers  of  attorney,  169 
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S  EARCB1S,S— continued. 

for  rent-charges,  209 

writs  of  ereoution,  208-210 
in  bankruptcy,  210 
Court  rolls,  212 
Durliam,  212 
Irish  Deeds  Registry,  25 
Lancashire,  212 
Land  Registry,  212 
London  Gazette,  212 
Middlesex  Registry,  21 2 
Register  of  Mortgages  of  Companies,  212 
Yorkshire  Registries,  212 
inquiries  for  looal  authority  charges,  212 
names,  in  whose,  211 
official  searches : 

acknowledgments  by  married  woman,   168,   172, 

173,  175 
bills  of  sale,  for,  168, 172,  174 
C.  A.  1882,  under,  150-152,  168-177 
certificate  of,  effect  of,  151,  152 

forms  of,  174-177 
rules  as  to,  168-170 
showing  on  abstract,  211 
continuation  of,  169,  176,  177 
Land  Charges  Acts,  under,  150,  151,  199-201 
Land  Registry,  in,  150, 151,  210,  212 
protection  under,  to  purchasers,  151 

solicitors,  152 
trustees,  152 
registered  land,  as  to,  151,  212 
requisitions  for,  150-152, 168-173 
Rules  of  Court  as  to,  168-177,  211 
Yorkshire  Registries  Act,  1884,  under,  211,  212 
See  aUoj  Land  Charges  Acts, 

SECURITIES, 

meaning  of,  in  C.  A.,  19 

S.  L.  A.,  337 

T.  A.,  271 
*'  real  securities,"  meaning  of,  221,  225 
transfer  of,  into  Court,  by  trustees,  265 
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SEIGNORY, 

nature  of,  340 

of  settled  land,  purchase  of,  with  *' capital  money,"  367 

sale  of,  by  tenant  for  life  of  manor,  340, 
341 

SEISIN  OF  TESTATOR, 

special  condition  as  to,  when  required,  2 

SEPARATE  TRUSTEES, 

appointment  of,  for  distinct  trusts : 
by  the  Court,  234,  261 
out  of  Court,  155,  182,  234 

SEPARATE  USE:  See  Married  Woman. 

SEPARATION  DEED, 

effect  of  M.  W.  P.  A.  on,  280 

SEQUESTRATOR, 

order  appointing,  registration  of,  194 

SERVICE, 

notice,  of,  of  application  under  C.  A.,  136 

S.  L.  A,  402,  403,  465, 
456 
under  C.  A.  generally,  mode  of,  134,  135 
power  of  Court,  under  S.  L.  A.  rule^,  1o  dispense  with, 

456 
T.  A.,  to  dispense  with,  on  trustee, 
266 
S.  L.  A.  trustees,  notice  to,  of,  399-402 

SETTLED  ESTATES  ACT, 

infant*s  land,  "  settled  estate  "  within,  when,  103 

lease  under,  where  trust  for  sale,  439 

married  woman,  separate  examination  of,  under,  un- 
necessary when,  292,  389 

money  in   Court  under,    application    of,  as    ''capital 
money,"  388,  389 

orders  under,  protection  of  purchaser  by,  137,  138 

stay  of  proceedings  under,  for  S.  L.  A.  purposes,  416 
And  9ee  Waste. 
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SETTLED  LAND, 

protection  or  recoTery  of,  proceedings  for,  392,  393 
6.  L.  A.,  within,  what  is,  329,  330,  394,  421,  422,  427 

SETTLED  LAND  ACTS,   1882  to  1890, 

bribe,  effect  of,  ou  disposition  under,  346,  412 

capital  money  under :  See  Capith.  Monet  undkr  S.  L.  A. 

effect  of,  summary  of,  314-323 

evasion  of,  provisioDS  for,  void,  409,  410 

improvements  under :  See  Improvements. 

Lands  Glauses  Acts,  unprejudioed  by,  414 

objects  of,  324 

powers  of:  See  Tenant  fob  Life  under  S.  L  A. 

procedure  under,  402-404 

settlement  under :  See  Settlement  under  S.  L.  A. 

tenant  for  life  under:   See  Tenant   for    Life    under 

S.  L.  A. 
trustees  under :  See  Trustees  under  S.  L.  A. 

SETTLEMENT, 

commencing  title  with,  2 

confirmation  of,  by  wife  at  21. ..279 

"conveyance  by  way  of,"  what  is,  for  purpose  of  implied 

covenants,  40,  41 
C.  A.,  what  is,  within,  104 
covenant  to  pay  sum  on  death,  298 
covenants  for  title  in :  See  Settlor. 
**  marriage  settlement,"  form  of,  applying  C.  A.,  122, 148 
M.  W.  P.  A.,  effect  of,  on :  See  Married  Woman. 
money,  of,  to  be  invested  in  land,  372,  390 
power  to  invest  in  land  enlarged  by  S.  L.  A.,  390 
re-settlement,  effect  on  old  powers,  326,  327 
restraint  on  anticipation,  powers  of  Court  as  to,  when 

directing,  101 
S.  L.  A.,  under :  See  Settlement  under  S.  L.  A« 

SETTLEMENT  UNDER  S.  L.  A., 

Act  of  Parliament,  includes,  325,  417,  427 
agreement  for  settlement,  includes,  325,  427 
alternative  limitation  in  fee  creates,  329 
annuity  charged  on  land  whether,  328 
base  fee,  effect  of  settlement  of,  327,  419 
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SETTLEMENT  UNDER  S.  L.  A.-^emiinaed. 
"  by  way  of  suooession,"  meaning  of,  328,  329 
oomponnd  settlement,  325-328 
base  fee,  in  ease  of,  419 
disentail  and  re-settlement,  326 
estates  in,  what  over-reacbed,  335 
family  arrangement,  charge  on  li^e  interest  under, 

not  creating,  443,  444 
family  charges  under,  how  over-reached,  326 
meaning  of,  325-328 

powers  under,  not  affecting  single  settlement,  325 
remainderman,  effect  of  disposition  by,  325 
re-settlement  restoring  old  estate,  effect  of,  326,  327 
settlement  by  reference  distinct  from,  327,  328 
tenant  for  life  of,  and  of  single  settlement,  325 

dealings  with  life  estate  by,  325- 
327 
trustees  of,  appointment  when  necessary,  326,  327 
mode  of  appointing,  327 
last  settlement  cannot  appoint,  334 
creating  family  charges  only,  328 
derivative  settlement,  effect  of,  325 
descent  to  heir  of  remainder,  329 
disentail  by  remainderman,  effect  of,  327 
equitable  settlement  may  be,  328 
heirlooms  and  land,  of,  328 
land  purchased,  &c.,  under  S.  L.  A.,  how  to  be  settled, 

873,  374 
lapse  or  intestacy  after  life  estate,  329 
married  woman,  in  favour  of,  329,  422 
meaning  of,  325-329,  423 
money  to  buy  land,  settlement  of,  is,  388-390 
powers  of,  additional  to  other  powers,  413-417 

conflicting,  effect  of,  413-416 
reverter  to  settlor,  effect  of,  329 
runs  out  when,  327, 330,  408 
trust  for  sale  of  land,  422,  427-430 
trustees  for  S.  L.  A.   purposes:    See  Trustees   under 

S.  L.  A. 
•undivided  shares,  settlements  of,  328 
what  instruments  are  part  o^  and  not  '*  assignments  for 
value,"  443,  444 

2  0 
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SETTLOR, 

covenants  for  title  bj,  implied  by  0.  A.,  40,  41 

old  practice  as  to,  41 

SEVERANCE  OF  REVERSION, 

apportionment  of  conditions  on,  54,  55 

lessor's  covenants  on,  53,  54 

rent  and  lessee's  covenants  on,  52,  53 

SHARE :  See  Undivided  Share. 

SHIFTING  INCUMBRANCES, 

S.  L.  A.  provisions  for,  on  Eale,  &a,  of  land  incumbered, 
343,  344,  374 

SHIP, 

shares  in,  vesting  order  for,  259-262 

SILO, 

application  of  "  capital  money,"  in  forming,  376,  380 

SINGULAR, 

includes  plural  in  Acts  of  Parliament,  20 

implied  covenants,  &c.,  33,  128 

SINKING  FUND, 

local  authority,  of,  powers  of  investment  of,  218 
settlement,  under,  390,  410 

SMALL  HOLDINGS  ACT,  1892, 

sales,  leases,  &c.,  to  County  Councils  under,  340,  346, 
351 

SOLICITOR, 

constructive  notice  through,  152-155 
execution  of  deed  in  presence  of,  45 
payment  to,  on  producing  deed  with  receipt,  generally, 

21,  122 
release  with  receipt,  122,  243 
trustee*s,  producing  deed  or  policy,  with 
receipt,  122,  242-244 
protection  of,  adopting  C.  A.,  133,  134 

searching  under  C.  A.,  1882...  152 

Land  Charges  Act,  1888... 
198 
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SOLICITOR— eonhttfied. 

proioction  of,  searcliing  under,  B.  S.  C,  1883...  169,  211 

Yorksbire  Registries  Act, 
1884...211,  212 
S.  L.  A.  tenants  for  life,  eaoh  may  employ  a  separate, 
333 

trustee,  of,  notice  to,  399-401,  435,  436 
tenant  for  life,  of,  unfitness  of,  to  be  S.  L.  A.  trostee,  396 
And  see  Costs. 

SPACES :  See  Opsn  Spaces. 

SPECIALTY, 

debt  by,  binds  heirs,  though  not  mentioned,  124,  125 
priority  of,  42,  124,125 

SPECIFIC  PERFORMANCE, 

*'  acknowledgment,*'  of  obligations  under,  46-48 

judgment  for,  T.  A.  powers  on,  256,  257 

re-opening  questions  in  action  for,  15 

retainer  of  deposit,  though  no  right  to,  22 

right  to,  of  vendor  selling  under  special  conditions,  22, 26 

wife*s  ante-nuptial  contract,  of,  300,  301 

SPES  SUCCESSIONS, 

married  woman,  of,  as  to  accruer  of  title,  292 

SQUARES :  See  Open  Spaces. 

STAMP, 

on  acknowledgmeut  or  undertaking,  51 
appointment  of  new  trustees,  238 

S.  L.  A.  trustees,  897 
appropriation,  189 
assent,  188 
transfer  of  mortgage,  to  new  tmsteed,  127 

where  further  security  given, 
91 

STATUTES  OF  LIMITATION, 

mortgagee,  sale  money  in  hands  of,  effect  of,  on,  80 
trustee  may  plead,  214-216 
And  9ee  Married  Woman. 

2  o  2 
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STATUTOEY  CONDITIONS  OP  SALE :  See  Conditioxs 
OF  Bale. 

STATUTORY  DECLABATIONS  ACT,  1835, 
abort  title  of  5  &  6  Will.  IV.,  c.  62...  135 
See  aUo  Declaration. 

STATUTORY  MORTGAGE,  RECONVEYANCE,  AND 
TRANSFER  OP  MORTGAGE :  See  Mobtgaqe  ;  Rbook- 
vetange;  Transfer. 

STAY  OP  PROCEEDINGS, 

where  order  for  sale  nnder  S.  E.  A.,  416 

STOCK, 

meaning  of,  in  T.  A.,  271 

And  tee  Married  Woman  ;  Securities. 

STREETS  :  See  Open  Spaces. 

SUB-DEMISE :  See  Mortgage  ;  Undsr-Lease. 

SUB-MORTGAGE, 

power  of  sale,  effect  on,  80 

SUB-SALE, 

title  on  purchase  nnder  S.  L.  A.,  412 

SUB-SETTLEMENT, 

effect  of,  for  S.  L.  A.  purposes,  325 

SUBSTITUTION  OP  SECURITIES, 

on  sale,  &c.,  nnder  S.  L.  A.,  of  land  incnmhered,  365,  366, 
374 

SUCCESSION, 

S.  L.  A.,  within,  alternate  limitation  in  fee  creates,  329 

what  is,  328 

SUCCESSION  DUTY, 

dcTolntion  of  real  estate  under  L.  T.  A.,  1897,  doos  not 

affect,  190 
purchaser  not  concerned  with,  on  sale  under  S.  L.  A.,  363 
And  see  Estate  Duty. 

SUCCESSOR  IN  TITLE, 

mcaniug  of,  in  S.  L.  A.,  352 
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SUMMONS, 

under  0.  A.,  58,  102,  136 
S.  L.  A.,  402,  455 
V.  <fc  P.  A. :  See  Vendor  and  Purchaser  Summons. 

SUPPLEMENTAL  DEED, 

employment  and  eflfeob  of,  7,  119,  120 

SURFACE, 

dealings  with,  and  with  mines,  apart :  See  Mines  and 
Minerals;  Mininq  Lease. 

SUKRENDER, 

of  contraot  for  lease,  386 

copyholds,  appointment  of  new  trustees,  on,  238,  239 
implied  covenants  for  title  on,  44 
married  woman  "bare  trustee,"  by,  241, 

242,  278 
mortgagee  under,  implied  power  of  sale  of, 

79 
S.  L.  A.  dealings,  od,  360-363 
words  of  limitation  in,  119 
lease,  acceptance  of,  by  infant's  trustees,  104 

mortgagor,  69 

tenant  for  life  under  S.  L.  A., 
353-355,  402 
consideration  for,  whether  "capital  money," 

354,  386 
express  covenants  for  title  in,  38 
purchase  of,  by  tenant  for  life,  354 
under-leases,  surrender  of,  on,  69,  346 
life  estate  to  remainderman,  effect  of,  on  "  settle* 
ment,"  408,  409 

SURVEYOR, 

certificate  of,  as  to  "  improvements/'  381,  382 

part  of  title,  25 
report  of,  on  investment  by  trustee,  228 

SURRENDEREE, 

of  copyholds,  interest  of,  before  admittance,  cCect  on,  of 
"  vesting  declaration  "  238,  239 
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SURVIVORSHIP, 

of  benefit  of  oovenantfl  with  two  or  more  jointly,  128 
mortgage-money  owing  on  joint  aooonnt,  125-127 
powers  of  ezecntora  or  tmsteee,  3,  248 
8.  L«  A.  trosts,  395-397 


TACKING, 

V.  &  P.  A.,  provisions  as  to,  repealed,  13 

repeal,  for  Ireland,  of  provisions  of,  as  to,  13, 
140 
Yorkshire,  none  in,  13 

TAIL :  See  Tenant  in  Tail. 

TENANT  BY  THE  CURTESY :  See  Curtbsy. 

TENANT  FOR  LIFE, 

covenants  by,  for  title,  33,  34,  42,  43,  45,  413, 

lessor,  as,  54 
custody  of  title-doeds,  by  equitable,  52,  331,  363,  364 
death  of,  fee  not  passing  to  representative,  184 
enlargement  of  ** long  term"  by,  129,  130 
infant,  accumulations  of  income  of,  108 
redemption  of  mortgage  by,  64 
remainderman,  and : 

apportionment  of  proceeds  of  leaseholds,  390,  391 

consideration  for  varying  lease,  whether  income,  386 

copyholds,  fines  how  apportioned,  259 

covenants  for  title  by,  33,  34 

payment  out  to,  368 

renewable  leaseholds,  costs  of  renewing,  246 

waste,  in  case  of,  385,  411,  412 
S.  L.  A.,  under :  Bee  Tenant  for  Life  under  S.  L.  A. 

TENANT  FOR  LIFE  UNDER  S.  L.  A 
accumulation,  effect  of  trust  for,  420,  421 
administration  action,  effect  of,  339 
ancillary  powers  of,  341,  342 
assignee  of,  consent  by,  when  implied,  408 
is  not  tenant  for  life,  331 
position  of,  generally,  331,  406-409 
as  to  cost5,  369,  405 
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TENANr   FOR  LIFE  UNDER  S.  L.  A.-^continued. 
assignment  by,  of  his  estate,  331,  406-409,  443,  444 

powers,  406 
base  fee,  owner  of,  is,  419 
breach  of  trust  by,  eflect  on  purchaser,  412 
bribe,  effect  of,  on  powers,  346,  412 
building  land,  dealings  with,  338,  342,  350,  351,  445, 

446,  457 
capital  money,  powers  as  to :  See  Capital  Monet  undkb 

S.  L*  A. 
completion  of  sales,  &o.,  by,  360-364,  413,  444 
concurrent  owners  are,  332,  333,  414,  436,  437 
consents  by,  371,  413-416,  436,  437 
contracts  by,  generally :  See  Contract. 

not  to  exercise  powers,  yoiJ,  406-409 
conveyances  by,  360-364,  412,  413,  444 
co-owner,  sale  to,  339 

costs  of,  369,  392,  393,  403-405,  412,  436,  437 
curtesy,  tenant,  by,  is,  421 
damages,  liability  to  claim  for,  384 

recovery  of,  by,  412 
determinable  estate  of,  419,  420 
disclaimer  by,  of  powers,  407 
discretion  of,  411,  412 

discretionary  trust  not  constituting,  332,  421 
dispositions  of,  invalid  when,  411 

restrained  when,  411 
disputes  of,  with  S.  L.  A.  trustees,  399,  416 
easements,  sale,  &c.,  of,  338,  341 
enfranchisement  by  :  See  Enfranchisement. 
equitable,  acceptance  of  surrender  of  lease  by,  354 
lease  by,  344 

powers  of,  over  legal  estate,  331,  334,  354, 
360-364,  407,  426 

right  to  be  let  into  possession,  331,  385, 
430 
exchange  by,  340-343,  358,  359,  444 
executor,  whether,  can  be,  331,  420 
fiduciary  position  of,  411,  412 
fines,  &c.,  rights  as  to :  See  Fins. 
forfeiture  by,  409,  410 
heir  may  be,  when,  331 
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TENANT  FOB  LIFE  UNDER  8.  K  A.—etmihmed. 
heirlcoms,  aale  of,  by :  See  Hxirloohs. 
*'  improTementa,"  powers  as  to,  381-385 :  See  Impeovb- 

MUTTS. 

incnmbranoesy  shifting  of,  &c  :  See  larcunBRASCi. 

infant :  See  Ixpaxt. 

injunction  against  sale  by,  339 

investments,  powers  as  to,  369-372 :  See  IsYEsmiST. 

joint  tenant,  3b2,  333,  360,  383,  414,  436,  437 

leases  by :  See  Leases. 

lioence  from,  to  lease  copyholds,  355,  356 

limited  owner  is,  when,  321,  417-422 

lunatic,  powers  how  exercisable,  345,  426,  427 

maintenance  of  children,  liability  for,  332 

management,  effect  of  trost  for,  421,  422 

manor,  of,  powers  of,  340,  341,  355,  356,  364 

mansion,  sale,  <&c.,  of,  by :  See  Mansion  and  Pabk. 

married  woman,  422,  424-426 

mines,  dealings  with,  by :  See  Mines  and  Minsrai^s. 

money  settled  to  bny  land,  of,  390,  429 

mortgage  by, 

(a)  of  estate  in  settlement, 

for  discharge  of  incumbrances,  447 

enfranchisement  money,  equality  of  ex- 
change or  partition,  359,  411 
improvements,  319,  386,  431,  440,  441 
raising  costs,  402-405 
on  shifting  incumbrances,  343,  344,  374 

(h)  of  his  own  interest,  406-408 
mortgage,  keeping  on  foot  a  discharged,  366 
motive  of,  for  exercising  powers,  339,  411 
next  of  kin  may  be,  when,  331 

notices  by,  of  intended  exercise  of  power :  See  Notice. 
occupation,  right  of,  rent  free,  makes,  when,  332,  420 
partition  by,  341-343,  358-360,  444 
*•  possession"  of,  331,  336,  417 
powers  of, 

assignment  of,  406-409 

cesser  of,  330,  408 

conflict  of,  with  settlement  powerp,  363,  413-416 

contract  not  to  exercise,  406-409 

cumulative,  are,  413-416 
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TENANT  FOE]  LIFE   UNDEE  S.  L,  A.-^ continued, 
powers  of — continued. 

death-duties,  effect  on,  363 
determination  of,  330,  408 
disolaimer  of,  407 
duration  of,  330 
exercise  of,  generally,  406-413 
by  executor,  331,  420 

S.  L.  A.  trustees,  on  dealings  between 
te.nant  for  life  and  estate,  448 
extension  of,  by  settlor,  416,  417 
limitation  tending  against,  void,  409,  410 
over-riding,  effect  of,  338,  360-364,  416 
prohibition  of,  attempted,  409,  410 
re-settlement,  effect  of,  on,  408 
rcitriction  of,  generally,  409,  410 

under  orders  of  Court,  339,  411,  412 
reversionary  life  interest,  assignment  of,  effect  on, 

331,  408 
surrender  of  life  estate  to  remainderman,  effect  on, 

408 
tenant  in  fee  simple,  position  of,  as  regards,  327^ 
330,  408 
price,  restrictions  as  to,  339,  342 
prohibitions  affecting,  void,  409,  410 
protection  of  settled  land,  proceedings  for,  by,  392, 

393 
purchase  money  in  paid-up  shares,  342 
purchases,  d:c.,  by,  of  settled  land,  S.  L.  A.  trustees  take 

his  place  on,  448 
redemption  of  quit-rent,  on,  notice  to,  113,  114 
recovery  of  settled  land,  proceedings  for,  by,  392,  393 
release  by,  of  life  estate,  408-409 

powers,  406-409 
remainder,  in,  assignment  by,  when,  331, 408 
repair,  effect  of  trust  to,  421 
resettlement  by,  nstoration  of  estate  of,  on  326, 327,  363, 

408 
residence,  condition  as  to,  effect  of,  332,  410,  420 
restrictive  covenant,  power  to  release,  412 
S.  L.  A.  trustees,  position   of,    as  to:    See   Notici::; 
Trustees,  ukdkr  S.  L.  A. 
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TENANT  POK  LIFE   UNDER  S.  L.  A.^c(nUinued. 
hale  by,  generally,  338-343 

streets  and  open  spaces,  dedioation  of,  by,  357,  358 
surface  and  mines  apart,  dealings  with,  by :  See  Mines 

iiND  Minerals. 
surrender  by,  of  life  estate,  effect  of,  408,  409 
to,  of  contract  for  lease,  386 
lease,  353-355 
tenant  in  common,  332,  333,  360,  383,  414, 436,  437 
timber,  catting  and  sale  of,  by,  384,  385,  391,  392 
trust  for  sale,   land   settled   on,  of:    See   Trust   for 

Sale. 
trustee,  is,  how  far,  411,  412 
undivided  share  of :  See  Undivided  Share. 
who  is  or  has  powers  of,  330-333,  417-422,  437-439 

TENANT    FOR    LIFE    AND    EEMAINDEBMAN :    See 
Tenant  for  Life. 

TENANT  FOR  TEARS,  determinable  on  Ufe, 
limitation  to,  reason  for,  420 

S.  L.  A.  powers  of,  419,  420.    See  Tenant  for  Life 
UNDER  S.  L.  A. 

TENANT  IN  TAIL. 

contracts  by,  completion  of,  after  death,  27 

when  in  possession,  under  S.  L.  A.,  388 

death  of,  fee  simple  does  not  pass  on,  184 

limitation  to,  wording  of  under  C.  A.,  118,  119 

8.  L.  A.  powers  of,  and  of  tenant  in  tail  after  possibility 

of  issue  extinct,  408,  417-419,  421 
"  settlor,"  implied  covenants  by,  effect  of,  41 
unbarrable  entail,  effect  of  S.  L.  A.  on,  417,  419 

money  in  Court  of,  389 
And  see  Disentailino  Deed  ;  Fines  and  Recoveries 
Act;  Tenant  for  Life  under  S.  L.  A. 

TENANT  PUR  AUTRE  VIE, 

S.  L.  A.  powers  of,  420.    See  Tenant  for  Life  under 

S.  L.  A. 
vendor,  devolution  on  death  of,  27 
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TENANTS*  COMPENSATION  ACT,   1890, 
**land  oharges  "  under,  193 
mortgagee's  rights,  efTeot  of,  on  73 

TENANTS  IN  COMMON, 

conTeyance  to  self  and  another  as,  1 18 
implied  covenants  for  title  by  or  with,  33,  34 

See  also  Tenant  fob  Life  ;  Undivided  Shaiie. 

TEEMS  OP  TEARS, 

contract  for  grant  of:  See  Lease  ;  Under-lease. 
limitation  of,  to  secure  rent-charge,  need  for,  110-113 
sale  of,  statutory  conditions  on :  See  Conditions  of  Sale. 
I  See  also  Lono  Term. 


TERRE-TENANT, 

rent-charges,  liability  for,  113 

THING  IN  ACTION :  See  Chose  in  Action. 

TIMBER, 

infant's  trustees,  powers  of,  as  to,  104, 105 
mortgagee's  powers  as  to  catting  and  sale  of,  76 
S.  L.  A.  provisions  as  to  cutting,  thinning,  sale,  and 
use  of,  by  tenant  for  life,  384,  385,  391,  392 

for  capitalization  of  proceeds  of  sale,  391,  392 
improvements  by  planting  and  user,  &o.,  375, 

385 
keeping  up  such  improvements,  384 
*'  for  shelter  or  oroament,"  meaning  of,  385 
*^  timber  estate,"  what  is  a,  392 

TITHE, 

commencement  of  title  to,  2 

extraordinary,  redemption  of,  with  "capital  money," 

366 
is  **  land,"  within  S.  L.  A.,  336 

TITHE  ACT,   1891, 

orders  under,  affecting  land,  registration  of,  194 

TITHE-COMMISSIGNERS, 

substitution  for,  of  Land  Commissioners,  405 

See  also  Board  of  Agriculture  and  Fisheries. 
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TITHE  BENT-CHABGE, 

redemption  of,  with  *<  capital  money,"  365,  366 
*^  rent-charge  "  in  C.  A.  not  including,  114 


TITLE, 

abstract  of: 

common  title,  to  several  lots,  one,  enonghi  25 

costs  of,  and  of  verification  of,  3,  24,  25 

*'  in  chief,'*  what  to  be  abstracted,  in,  25 

mortgagor's  right  to  make,  65 

searches,  should  show  certificate  of,  211 
commencement  or  root  of : 

conditions  as  to,  1,  8,  21 

date  of,  should  be  stated,  1 

oofranchised  copyholds,  to,  2 

freeholds,  to,  2 

leaseholds,  to,  2 

nature  of  deed  should  be  stated,  2 

proper  instrument  for,  1,  2,  20,  23 

requisitions,  Ac,  on  title  prior  to,  21,  22 

supplemental  deed,  with,  23 

time  for,  prescribed  by  law,  1,  2,  8,  9,  20,  21 

stipulated,   position  of  purchaser,  when, 

154 
should   be,  in   all   cases,   1, 
23 
conditions  of  sale  as  to:  See  Conditions  of  Sale. 
covenants  for:  See  Covenant. 
evidence  of :  See  Evidence. 
forty  years  generally  safficient,  1 
lease  or  under-lease,  on  grant  of:  See  Lease;  TTnder- 

LEASK. 

married  woman,  of,  after  M.  W.  P.  A.,  292 

notice  of:  See  Notice. 

order  of  Court,  under,  137,  138  \ 

power  of  attorney,  production  of,  for  purposes  of,  117 

S.L.  A.,  under,  412,  413 

trustee  investing  on  loan   or  purchase,  wLat  may  be 

taken  by,  133,  134,  229,  241 
trusts,  how  kept  off,  on  mortgage,  127 
vendor  and  purchaser,  d'sputes  on,  between,  13-15 
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TITLE  DEEDS 

aoknowledgment    of    rigbt     to    production    of:     See 

Acknowledgment. 
attorney,  power  of,  is,  when,  117 
damage  to,  as  between  mortgagor  and  mortgagee,  66 
equitable  tenant  for  life,  custody  of,  by,  52,  331,  363, 

364 
on  sale  by,  S.  L.  A.  tinistees'  duty  as 
to  "  acknowledgment,"  363,  364 
irrevocable  power  of  attorney,  person  taking  security  by, 

must  obtain,  160 
lost,  as  between  mortgagor  and  mortgagee,  66 

vendor  and  purchaser,  10 
mortgage  by  deposit  of,  provisions  in,  238 
mortgagee  selling  under  power,  right  of,  to  production 

as  against  prior  mortgagee,  81 
mortgagor's  right  to  inspect,  &o.,  65,  66 
production   of:   See  Acknohxedqment ;   Production  of 

DOCUHSNTS. 

retention  of,  by  vendor :  See  Eetestion  of  Documents. 

rights  to,  on  oompletion,  25 

undertaking  for  safe  custody  of :  See  Undertakinq. 

TITLE  OP  HONOUE, 

is  «*  land,"  within  S.  L.  A.,  336,  394 

TEANSFEB, 

meaning  of,  in  T.  A.,  272 
of  mortgage :  See  Transfer  of  Mortgage. 
real  estate  by  representative,  185,  186 
stock,  on  appointment  of  trustees,  239,  259-262 

tbansfee  of  MOETQAQE, 

Building  Society,  of,  64 

disoharging  incumbrance  under  S.  L.  A.,  1890,  s.  11... 

447 
joint  account,  on,  3, 125-127 
mortgagee's  obligations  as  to,  62-65, 163  ' 
stamp  on,  where  further  security  taken,  91 
statutory,  of  statutory  mortgage,  89-91,  144, 145 
trustees  may  take  what  title  00,  229 
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TBANSPER  OF  MORTGAGE-awifoVitted 
vestiDg  order  by,  255 
V.  &  P.  A.,  8.  4,  not  applicable  to,  11 
See  aUo  Mortgagxe  in  Possession. 

TREES :  See  Timber. 

TRUST, 

breach  of:  See  Breach  of  Trust. 
construotive  and  implied,  application  to,  of  T.  A.,  272 

T.  A.,  1888 
...213,214 
See  also  Trust  Estate  ;  Trust  for  Sale  ;  Trustee. 

TRUST  ESTATE, 

administration,  limited  to,  94,  95,  233 
copyholds,  in,  5 
costs  paid  out  of  capital,  249 
devise  of,  5,  94 

devolution,  of,  on  death,  11,  12,  92-96,  184 
disclaimer  of,  95 
executor,  special,  for,  96 

married  woman,  powers  of,  as  to,  12,  241,  242,  304,  305 
sale  of,  with  other  property,  240 

vesting    of,    on    appointment    of  new    trustees:    See 
Vesting  Declaration;  Vesting  Order. 

TRUST   FOR   SALE, 

conveyance  under,  commencing  title,  2,  22 

creation  of,  by  what  words,  3,  240,  246 

execution  of,  mode  of  and  powers  ancillary  to,  240,  241 

future,  effect  of,  as  to  S.  L.  A.  powers,  428,  451,  452 

immediate,  must  be,  to  attract  S.  L.  A.  powers,  422, 

428,  452 
mines,  dealing  with  land  apart  from,  266,  267 
power  of  sale,  how  distinguiBhed  from,  428 
rent  until  sale  where  no  express  trust,  428 
settlement  of  land  on : 

"  capital  money  "  under,  429,  430 
derivative  settlement  of  proceeds  of  sale  under,  430 
effect  of,  under  S.  L.  A.,  352,  422,  427-430,  436- 
439 
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TRUST  FOE  aALE^cantinued. 
settlement  of  land  on — continued, 
infant,  in  case  of,  428 

mining  rent  under,  capitalization  of,  352,  430 
protection  of  purchaser  from  trnstee  of,  438,  439 
restrictions  on  exercise  of  S.  L.  A.,  powers  under, 

generally,  437-439 
as  to  consents,  436,  437 

TBUSTEE, 

*'  acknowledgment "  by,  of  right  to  production  of  deeds, 

60,  51,  363,  364 
appointment  of  new :  See  Appointmbnt  of  New  Trustsbs. 
banker  of,  payment  of  policy  money  to,  243,  244 
bankrupt,  is  "unfit  to  act,"  231,  250 
bankruptcy,  in,  not  within  T.  A.  1888. ..214 
bare  trustee:  See  Bare  Trustee. 
beneficiary,  primary  liability  to  co-trastee,  267,  268 
breach  of  trust  by :  See  Breach  op  Trust. 
composition,  compromise,  <&c.,  by,  4,  100,  247,  248 
conditions  of  sale,  use  of,  by,  26,  133,  134,  229,  241 
constructive,  213,  214,  272 

"  continuing,"  who  is,  and  powers  of,  230,  232,  233,  236 
copyholds,  of:  See  Copyholds. 
death  of,  devolution  on,  92-96 
"depreciatory  conditions,"  sale  by,  af,  241 
discharge  of,  where  new  trustee  appointed,  230,  231 

without  appointing  new  trustees,  236,  237 
disclaimer  by,  155,  156,  231,  236,  237 
discretion  of,  as  to  control  of,  108 
heir  of,  estate  and  powers  of,  94 
implied  covenants  for  title  by,  41 
improper  investments:  See  Breach  of  Trust. 
indemnity  to,  generally,  249,  250 

adopting  C.  A.,  133,  134 

V.  &  P.  A.,  11,  241 

by  impounding    income   of   beneficiary 
requesting  breach  of  trust,  267,  268 

preservation  of  property,  on,  244 

infant:  See  Infant. 
insurance  against  fire  by,  104,  244,  245 
investments  by  :  See  Investment. 
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TRJJSTEE^continued.  1 

^^  joint  aooount,"  advanco  on,  by,  statntory  provisions  as 

to,  125-127 
jnrisdiction,  oat  of,  appointment  of,  250 
leaseholds,  of,  renewable,  may  renew,  245,  246 
limitation  of  actions  against,  for  breach  of  trust,  214- 

217 
loans  by,  dnty  to  call  in,  221 

valnation  and  title  on,  227-230 
*'long  term,"  enlargement  of,  by,  130 
lunatic,  incapacity  of,  231 
maintenance  by,  of  infant,  103-110 
majority  of,  compromise  by,  insnfficiency  of,  247,  248 

payment  into  Oonrt  by,  265 
management  by,  of  infant's  land,  103-107 
married  woman,  for,  service  on,  of  snmmons  to  remove 
restraint  on  anticipation,  dispensed  with,  102 
See  Married  Woman. 
meaning  of,  in  T.  A.,  272 

T.  A.,  1888  ...213 
mines,  dealing  with  land  apart  from,  266,  267 
mortgage  to  trustees,  notice  of  trust,  126,  127 
mortgagee  is,  how  far,  80,  81,  214,  238,  272 
new,    appointment    of:    See    Appointment    of   New 

Trustees. 
oflSoial,  of  charity  not  within  T.  A.,  1888  ...213 
outgoing,  covenants  by,  42 
liability  of,  235 
payment  by,  into  Court,  136,  265 

to  agent  for,  in  certain  cases,  242-244 

solicitor  producing  release,  122 
under  power  of  attorney,  115,  116,  249 
personal  representative  of,  estate  and  powers  of,  92-96, 

230-239,  395,  397 
physically  infirm,  appointment  in  place  of,  250 
power  of,  devolution  of,  95,  235,  248,  263 

release  or  contract  not  to  exercise,  by,  effect 
of,  119,  156 
power  of  attorney,  given  by,  160,  243 

payment,  &c.,  by,  under,  protection  for,  114-116, 
248,  249 
preservation  of  property  by,  244,  245 
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TRUSTEE— con<tntwd. 

protection  of,  adopting  0.  A.,  26,  133,  134 

O.  A.,  1882  (Searches),  162 
Land  Oharges  Act,  1888...  194 
V.  &  P.  A.,  10,  229,  241 
pnrohase  by,  what  title  may  be  taken  on,  9,  20,  133, 

134,  229,  241 
receipt  by,  how  to  be  given,  247 

in  writing,  effect  of,  246,  247,  397,  398 
••  refusing,"  231,  236,  236 
reimbursement  of,  249 
release,  by,  of  claims,  &c.,  247,  248 

power,  119 
renewable  leaseholds,  of,  245,  246 
retirement  of,  231,  235,  236 
"  retiring,"  235,  236 

S.  L.  A.,  for  purposes  of :  See  Trustees  under  S.  L.  A. 
sale,  for :  See  Trust  for  Sale. 
search  against,  211 

separate  trustees,  appointment  of,  155,  182,  234,  251 
solicitor  of,  payment  to,  121,  122,  242-244 
"  surviving/'  who  is,  within  meaning  of  power  to  ap- 
point new  trustees,  233,  236 
survivorship  of  joint  trusts  and  powers  of,  3,  101,  248 
title,  acceptance  of  what,  permissible  to,  on  loan  or  pur- 
chase, 9,  20,  133,  134,  229,  241 
undertaking  by,  for  safe  custody,  60,  51 
"  unfit  to  act,"  231 

valuation  of  security  by,  before  loan,  227-230 
varying  investments,  power  of,  as  to,  224 
vendor,  when  is,  for  purchaser,  27,  95,  256,  257 
vesting  trust  property  in :  See  Vesting  Declaration. 
And  8ee  Administrator;   Executors;  Truot;  Trust 
Estate. 

TRUSTEE  ACT,   1893, 

general  effect  of,  taken  with  V.  A  P.  A.,  C.  A.,  and  C. 
A.,  1882...  1-7 

TRUSTEES  UNDER  S.   L.  A., 

absence  of.  how  affecting  dealings  on  behalf  of  infant,  423 

leases    for    certain  purposes, 
346,  445 

2  p 
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TRUSTEES  UNDER  S.  L.  A.--eofUinued. 
appointment  of : 

compound  settlement,  of:   See  Sbttlimrnt  UMDni 

8.  L.  A. 
Irish  Land  Commission,  by,  396 
ont  of  jurisdiction,  396 
payment  into  Court,  for,  396 
settlement  should  contaiu,  334 
several  aettlemeots,  of,  by  same  instrument,  396 
stamp  on,  397 
T.  A.,  under,  269 

unnecessary  when,  383,  433,  444,  445 
who  appointed,  396 
broker,  may  select  their  own,  370 
C.  A.,  s.  42,  whether  trustees  within,  104 
conflict  of  powers  of,  with  tenant  for  life's,  363 
consent  of,  to  cutting  and  sale  of  timber,  391,  392 

improvements,  381 

sale,  exchange,  or  lease  of  mansion  an 
park,  446,  447 
convey,  need  not  join  to,  362 
disentail  and  re-settlement,  effect  on,  333,  334 
disputes  between,  and  tenant  for  life,  399 
duties  of,  398,  401 
estate  of,  362 
''  improvements,"  powers  and  duties  of,  as  to,  381-383, 

423 
infancy,  powers  of,  in  case  of,  383,  423,  424 
investment  by,  of  *' capital  money,"  370,  371 
mortgage  by  tenant  for  life,  may  object  to,  370,  371 
or  sale  by,  apart  from  tenant  for  life,  415 
new,  appointment  of :  See  AppoiNTMXirr  of  Nsw  Tbustkeb. 
notice  to,  and  to  solicitor  of,  of  intended  dealings :  See 

NoncB. 
number  of,  to  give  receipts  and  take  notices,  397,  398, 

400,401 
payment  into  Court,  when  none,  402 
payments  to,  generally,  397 

out  of  Court,  368,  369,  388,  389,  450 
personal  representatives  of  survivor,  position  of,  395, 

397,  398 
powers  of  trustees,  what  constitute,  334 
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TBUSTEBS  UNDER  S.  L.  K.—conUnued. 

protection  of,  generally,  398,  399 

individually,  398 

receipts  of,  397,  398 

reimbursement  of,  399 

single  trustee,  position  of,  334,  335,  396,  397 

solicitor  of  tenant  for  life,  exclusion  of,  from,  396 

surviving  or  continuing,  395 

tenant  for  life,  absence  of,  eflfeot  on  powers  of,  390 

differences  between,  and,  399 
exclusion  of,  from,  396 
furnishing  information  to,  435,  436 
powers  of,  on    dealings  between,  and 
estate,  448 

title  deeds,  duties  as  to  retaining,  363,  364 

trust  for  sale,  in  case  of :  See  Tbust  fob  Sale. 

who  are,  333-335,  395,  396,  424,  428,  451,  452 

TUNNEL, 

sale  under  8.  L.  A.,  for  purposes  of,  338 

UNBOBN  PERSON, 

contingent  right  of,  as  trustee,  powers  of  Court  to  deal 
with,  254.  257 

UNDER-LEASE. 

agreement  for,  when  within  G.  A.,  s.  14..«182 
condition  in  lease  against,  lessor's  rights  under,  60, 61, 180 
grant  of,  contract  for,  what  title  shown  on,  9,  55 
"lease,"  within  C.  A.,  s.  14  (forfeiture,  &c.),  how  far, 

57,  59,  182 
mortgage  by  sub-demise :  See  Moutgage. 
sale  of,  statutory  conditions  on :  See  Conditions  of  Sale. 
surrender  of,  on  surrender  of  bead-lease,  69,  345,  346 
tender  of,  under  contract  to  sell  a  lease,  62 
And  see  Fobfetiure  of  Lease. 

UNDER-LESSEE, 

"assign,"  is  not,  123 
meaning  of,  in  G.  A.,  s.  14... 57,  59,  182 
notice,  affected  with,  of  superior  title,  9, 152-155 
provisions  of  superior  lease,  binding  on,  153,  154 
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UNDER-LESSES— oonftnuAi. 

ro-entry  of  lesaor,  eSeot  of,  on,  182 
relief  of,  on  forfeiture  of  head-lease,  67,  59,  61,  62, 180- 
187 
And  $ee  Fobf£ITUB£  of  Leask. 

UNDERTAKING  for  safe  custody  of  documents, 
coBts  of,  51 

Court,  application  to,  under,  ^9 
covenant  for  safe  custody,  satisfied  by,  5,  49,  50 
damages,  right  to,  under,  49 
enfranchisement,  on,  21 
grantee  to  uses,  made  to,  49 
mortgagee,  by,  48,  49,  51 
mortgagor,  by,  51 

obligation  under,  as  to  damages  and  costs,  49 
j)arty  giving,  must  have  documents,  49,  51 
stamp  on,  51 
trustee,  by,  46,  48,  50,  51 

UNDIVIDED  SHARE, 

consents  to  dealings  with,  under  8.  L.  A/s,  338,  437 
infant's,  in  land,  management  of,  106,  107 

sale  of,  under  8.  L.  A.,  423 
"  land,"  is,  within  C.  A.,  17 

S.  L.  A.,  336 
T.  A.,  271 
mines  atrd  minerals,  in,  reservation  of,  on  exchange  or 

partition  under  S.  L.  A.,  359 
sale  of,  under  trust  or  power,  240 
same  settlement  of  several,  is  one  settlement  for  S.  L.  A. 
purposes ;  separate  settlement  of  each  is  not,  328,  332 
tenant  for  life  of,  S.  L.  A.  i)owers  of,  332,  341,  360,  383, 
423,  444 
See  also  Paktihon. 

UNIVERSITIES  AND  COLLEGE  ESTATES  ACT,  1898, 
references  to,  322,  340,  377,  388,  422,  481 

USES.  STATUTE  OF, 

easement  "de  novo,"  creation  of,  did  not  enable,  127 
incorporeal  hereditament,  executes  uses  limited  in,  127, 
128 


INDEX.  581 

VALUEB, 

report  of,  on  investment  by  trustee,  228 

VENDOB, 

death  of,  devolntion  on,  26,  27,  92-96,  183-185 

meaning  of,  in  V.  &  P.  A.,  9 

mortgagee,  selling  xmder  statutory  power,  position  of, 

74 
tmstee  for  purohaser,  when,  27,  95,  256,  257 

VENDOR  AND  PUKCHASEB, 

disputes  between,  determination  of,  in  summary  way, 
14,15 
And  see  Conditions  of  Sale  ;  Contract  ;  Purchase  ; 
Purchasis-Deed  ;    Purchase-Money  ;    Purchaser  ; 
Sale. 

VENDOB  AND  PUKCHASEB  ACT,  1874, 
general  effect  of,  1-7 
land,  relates  only  to,  10 
repeal,  for  Ireland,  of  provisions  in,  as  to  ^  bare  trustee  '* 

and  ''  tacking,"  140 
summons  under  s.  9  :  See  Vendor  and  Purchaser  Sum- 
mons. 

VENDOB  AND  PUBCHASEB  SUMMONS, 
compensation  xmder,  15 
oosts  of  investigating  title,  14 

litigation,  15 
damages  for  delay  in  completion,  15 
deposit,  order  for  return  of,  14, 15 
destination  of  ptiroliase  money,  15 
enforcing  order  made  on,  15 
evidence  of  what  facts,  admissible  on,  14 
exchange,  contract  for,  as  to,  14 
interest  on  deposit,  14,  15 

jurisdiction  on,  as  to  costs,  interest,  deposit,  compensa- 
tion, and  otherwise,  14,  15 

as  between  lessor  and  lessee,  14 
lease,  contract  for,  as  to,  14 
preliminary  question  of  fact^  15 
rescission  of  contract,  order  for,  15 
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VENDOR  AND  PUECHASER  SUMMONS— conlmuad. 
Bpeoifio  performanoe : 

analogy  of  snmmonB  to  action  for,  14 
subeequent  action  for,  15 
validity  of  contract,  qnestion  affecting^  14 
notice  to  rescind,  14 

"  VESTING  DECLARATION,' 

of  trust  estate  on  appointment  and  dischaige  of  trustee, 
237-239 
equities  pass  without,  238 
exceptions  from,  238,  239 
mortgages  by  sub-demise  or  by  deposit,  use  of,  for, 

238 
registered  land,  in  regard  to,  239 
registration  of,  239 
searches  for,  239 

separate  deed  where  advisable,  238 
stamp  on,  238 
vesting  order  in  place  of,  when,  239 

VESTING  ORDER, 
application  for,  262 

appointment  of  new  trustee,  on,  251-264,  257-264 
betieficiaiy  absolutely  entitled  can  obtain,  253 
company,  duty  of,  to  obey.  261 
costs  of,  263 
effect  of,  as  conveyance,  257,  258 

evidence,  264 
extent  of,  to  what  land,  and  personal  estate,  263,  264, 

271,  272,  276 
in  cases  of: 

bankruptcy,  181 

charity  property,  263 

chose  in  action,  259-262 

company  trustee  on  dissolution,  252,  259 

copyhold  hmd,  252,  254,  258,  259 

estate  tail,  258,  270 

incumbrances  discharged  by  payment  into  Court, 

28,29 
infant  beneficiary,  259 
mortgagee,  254 
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VESTING  ORDEK— conhniwrf. 
in  cases  of — continued. 

infant  mortgagor,  257 

tmstee,  252,  254,  259 
judgments^  &o.,  for  sale,  &c.,  of  land,  256,   257, 

276 
Innatic  trustee  not  so  found,  25 
mortgaged  land,  252,  253,  254-257,  262 
specifio  performance,  256,  257 
trust  land.  251-254 

stock  and  shares  in  ships,  259-262 
unborn  persons,  rights  in  land  of,  254,  257 
under-lessee  relieved  against  forfeiture   of  head- 
lease,  180-182 
lunacy,  in,  261,  264 

meaning  of  '*  stock  "  in  relation  to,  271,  272 
out  of  jurisdiction : 

where  trust  estate  is,  264 
trustee  is,  252,  259 
re-appoint  trustee.  Court  will  not,  to  make,  251 
registration  of,  in  Middlesex,  258 
vestiDg  dedaratiou,  in  lieu  of,  239 

VOLXJNTARY  CONVEYANCE, 
commencement  of  title  with,  22 
covenants  for  title,  when  implied  in,  36,  37,  40,  41 

VOLXJNTABT  CONVEYANCES  ACT,  1893, 
reference  to,  37 


WAIVEK :  See  Forfeiture  of  Lease  ;  Notice. 

WALES, 

included  in   "England"  in  Acts  of  Parliament,  343, 
372 

WASTE, 

infant  impeachable  for,  trustees'  powers  under  C.  A., 

s.  42...  105 
lease,  where  tenant  dispunishable  for,  under : 
S.  E.  A.,  445 
S.  L.  A.'s,  344,  444,  445 
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WASTE— continued. 

tenant  for  life  under  S.  L.  A.  impeaohable  for  : 
oatting  timber,  391,  392 
executing  *'  improvements,"  385 
rights  of  remainderman  against,  385,  411,  412 
working  mines,  351,  352 

WATEB  SUPPLY, 

"  improvement,"  within  S.  L.  A.,  376,  378,  380 

WAY,  BIGHT  OF, 

in  gross,  creation  of,  127 
is  "  land  "  within  S.  L.  A.,  338 

V.  &  P.  A.,  8 

WAYLEAVE, 

gprant  or  reservation  of,  under  S.  L.  A«,  342,  350,  358, 
359,  444 

WIDOW, 

action  by,  for  seduction  of  daughter  in  husband's  life- 
time, 287 
bankruptcy  notice  against,  founded  on  judgment  during 

coverture,  289 
contract  made  during  coverture,  effect    on    property 

acquired  during  widowhood,  312 
dower  or  freebench,  M.  W.  P.  A.  not  affecting,  282 
dowress  not  a  *'  limited  owner  "  in  S.  L.  A.,  321 
estate  during  widowhood,  gives  S.  L.  A.  powers,  420 
insolvent  husband,  rights  of,  against,  291 
intestate,  of,  charge  of,  under  Intestates*  Estates  Act, 
1890...  283 

how  barred,  283 
mode  of  raising,  283 
retainer  by,  as  executrix  of  husband,  291 
will  of,  made  during  coverture,  effect  of,  313 
probate,  rules  for,  309,  310 

WIFE :  See  Married  Woman. 
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WILL, 

of  land,  in  Middlesex  or  Torkshire  : 

non-registration  of,  cured,  when,  13 
registration  of,  time  for,  13 
married  woman  :  See  Markied  Woman. 
widow :  See  Wux)w. 
title  commencing  with,  special    condition  for,  as   to 
evidence  of  seisin,  2,  22 

WINDING-UP :  See  BANKuapxcir ;  Pow£B  of  Attorney. 
appointment  of  receiver  by  debenture-holders,  86 
"bankruptcy"  in  C.  A.  includes,  19,  160 
power  of  attorney,  whether  revocation  of,  115,  160 

WOBDS  OF  LIMITATION, 

conveyance  to  corporation,  in,  119 
equitable  interests,  in  conveyances  of,  119 
"in  fee  simple,"  "in  tail,'*  &o,^  saffioient,    generally, 
118,  119 

WORKING   GLASSES :  See  Housing  of  WoaiONa  Glasses 
Act,  1890. 

WRITING, 

lease  in,  authorized  by  G.  A.,  s.  18... 71,  72 

S.  L.  A.,  1890...446 
meaning  of,  in  C.  A.,  19 

T.  A.,  s.  10...233 

WKITS  AND  ORDERS  AFFECTING  LAND. 

registration  of,  and  search  for :  See  Land  Ciiaugss  Acts  ; 

Seabches. 
vacation  of  registration  of,  453 

WRITS  OF  EXECUTION, 

registration  of,  on  Crown  debts,  194,  209 

judgments,  208 
See  also  Land  Charges  Acts. 
search  for,  on  Crown  debts,  151, 194,  209 

judgments,  151,  208,  209 
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YORKSHIRE, 
land,  in  : 

searoheB  in  Yorkahire  RegiBtries,  211,  212 
taoking  abolisbed  as  to,  13 
wills  of  : 

how  registration  cured  when,  13 
time  for  registering,  13 


THE   END. 
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Wm.  CLOWES  AND  SONS,  JLlmited,  LAW  PUBLISHERS, 

Fourth  Editkm,  thoroughly  revised,  demy  8vo.»  doth,  i7#.  td, 

BRETT'S   LEADING    CASES  IN   MODERN « EQUITY.     By 

Thomas  Bkbtt,  of  the  Middle  Temple,  Barrister-at-Law,  LL.B.,  Joint  Author  of  "Ckrice  and 
Brett's  Conveyancing  Acts,"  and  late  Lecturer  on  Equity  to  the  Incorporated  Law  Society,  &c.,  &c 
Fourth  Editioit,  revised  to  date.    By  J.  D.  Rogbks,  B.C.L.,  of  the  Inner  Temple,  Batrister-at-Law. 

"There  is  no  better  book  or  one  so  good  from  which  the  student  can  learn  the  most  inqKntant  decisions 
of  Courts  of  Equity  during  recent  years." — Jurist, 
Specially  recommended  as  a  text-book  for  "  The  Final "  by  the  SolieiUr^  J^urtud, 

Second  Edition,  revised,  demy  8to.,  cloth,  lor.  td. 

A    DIGEST    OF    THE    LAW    RELATING    TO    MARINE 

INSURANCE.     By  M.  D.  Chalmers,  C.B.,  C.S.I.,  Permanent  Under-Secretary,  Home  Office, 
Author  of  "  A  Digest  of  the  Law  of  Bills  of  Exchange,"  "The  Sale  of  Goods  Act,  including  the  . 
Factors  Acts,"  &c.,  and  Dol'Glas  Owen,  of  the  Inner  Temple,  Barrister-at-Law,  Secretary  of  th«  ' 
Alliance  Marine  and  Gtaieral  Assurance  Co.  (LimitedX 

Demy  8vo.,  cloth,  %^*.  hd. 

THE  AaRICULTURAL  HOLDINGS  ACTS,  1883  and  1900, 

and  other  A^cultural  Statutes,  including  the  Game,  Distress,  and  Workmen's  Compensation  Acts. 
Arranged,  with  Notes  and  Forms,  by  T.  M.  Lkly,  Editor  of  "  WoodGaiU's  Law  of  Landlord  and 
Tenant,"  Barrister-at-Law,  and  W.  Hanbuky  Aggs,  Barrister-at-Law.  Being  a  Third  EcUtson  of 
Lely  and  Pearce's  "  Agricultural  Holdings." 

Second  Edition,  demy  8vo.,  cloth,  ^s.  6a. 

THE  WORKMEN'S  COMPENSATION  ACTS,  1897  andl90a 

By  Albbxt  Parsoks,  of  the  Middle  Temple  and  the  South  Wales  Circuit,  and  Antok  Bertram,  of 
Lmcoln's  Inn  and  the  South  Wales  Circuit,  Barristers-at-Law. 

His  HoncNir  Judge  Bowbn  Rowlands,  K.C,  says :— "  I  am  glad  to  find  that  a  second  editicm  is 
brought  out.    I  always  use  it,  and  find  it  most  accurate  and  excellent  in  every  way." 

Just  Published.    Demy  8vo.,  cloth,  Vol.  VII.,  &r.    Vols.  I.,  II.,  III.,  IV.,  V.,  and  VI.  same  price. 

WORKMEN'S    COMPENSATION    GASES:    Being  Reports  of 

Cases  appearing  chiefly  in  the  Lava  Times  Reports  and  the  Time*  Law  Reports.  Edited  by 
R.  M.  minton-Senhousk,  of  the  Inner  Temple,  Barrister-at-Law,  Author  of  "Accidents  to 
Workmen,"  "  Work  and  Labour,"  "The  Employers'  LiabUity  Act,  x88o,"  "The  Case  Law  of  the 
Workmen's  Compensation  Act,  1897,"  &c.,  &c. 

Demy  Svo.,  cloth,  3X.  6a. 

DIGEST     OF     WORKMEN'S     COMPENSATION     CASES. 

Vols.  I.  to  rV.     By  R.  M.  Minton-Senhouss,  of  the  Inner  Temple,  Esq.,  Barrister-at-Law. 

Fourth  Edition,  crown  8vo.,  cloth,  6f. 

ROSGOB'S    DIGEST   07    BUILDINO   CASES.     A  Digest  of 

Cases  relating  to  the  Construction  of  Buildings,  the  Liability  and  Rights  of  Architects,  Surreyors,  and 
Builders  in  relation  thereto,  with  Notes  and  an  Appendix  containing  Forms  of  Pleadings^  Building: 
Agreements  and  Leases,  and  Conditions  of  Contracts  and  Reports  of  Cases.  Fourth  £dition.  By 
Edwako  Stamlbv  Roscob,  Barrister-at-Law. 

Demy  8to.,  cloth,  x%*. 

POLICE  ACTS.     The  County  and  Borough  Police  Acts,  1831-1902. 

Together  with  the  Special  Constables  Acts,  the  Parish  Constables  Acts,  the  Lock-up  Houses  Acts, 
the  Police  Rates  Act,  the  High  Constables  Act,  the  Riot  Damages  Act,  the  Public  Authorities  Pro- 
tection Act,  the  Police  Property  Act,  and  parts  of  the  Army  Act,  Municipal  Corporaticm  Act,  and 
the  Local  GoTemment  Act.  With  Introduction,  Notes,  and  Index.  By  Evelyn  G.  M.  Cakmichael, 
M.A.  (Ozon.),  of  the  Inner  Temple  and  Oxford  Circuit,  Barrister-at-Law. 

Super  royal  8vo.,  988  pages,  cloth,  ^'z  \  cash  pricey  331. ;  postage  in  U.K.,  9^/. 

PATENTS.     The  Law  and  Practice  relating  to  Letters   Patent  for 

InTentions.  With  full  appendices  of  Statutes^  Rules,  and  Forms.  By  Rogbb  William  Wallace, 
!Esq.,  of  the  Middle  Teiflple,  one  of  His  Majesty's  Counsel,  and  John  Bruce  Williamson,  Esq.,  of 
the  Middle  Temi^e  and morth-Eastem  Circuit,  Barrister-at-Law. 

Deony  Svo.,  cloth,  lax.  td, 

LICENSING  SESSIONS  (THE  LAW  AND  PRACTICE  OF), 

AND  OF  APPEALS  THEREFROM.  Including  all  relevant  Statutes  and  Forms  of  Licenses  and 
Notices.  By  John  Bruce  Williamson,  of  the  Middle  Temple  and  North- Eastern  Circuit,  Barrister- 
at-Law,  Author  of  "  The  Law  of  Licensing  in  England." 

Third  Edition,  crown  8vo.,  cloth,  5#. 

THE   OFFICE    OF  MAOISTRATE.     By  Harold  Wright,  RA., 


LL 

Author 


.B.,  of  the  Middle  Temple,  Barrister-at-Law,  Stipendiary  Magistrate  for  the  Staffordshire  Potteries, 
thor  of  "A  Treatise  on  the  Bankruptcy  Act,  1883,"  &c. 

"lliis  little  book  contains  a  capital  Epitome  of  the  Duties  of  a  Magistrate,  written  in  popalar  langnage. 
It  is  full  of  practical  hints  and  suggestions."— ^0W  Times. 
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THE   LAW  ^  OT       ■■■■■■■■■■■■—■     OODYATT,  of  the 

loner  Temple  and  Midland       7    «!■  ac     7     '"''''Nwl 

"A  most  excellent  little  bM        ^     OIUO     044     2fi9     IDA  f  great  commendation." 

-LawStudenW  Joitmal.     ^  *^*      ■'^ 

DIXON'S    LAW    AND    PRACTICE    OF    DIVORCE    AND 

OTHER  MATRIMONIAL  CAUSES.     Third  Edition,  thoroughly  revised.    By  W.  J.  Dixon, 
LL.M.,  of  the  Inner  Temple,  Barrister-at-Law. 

Second  Edition,  demy  8vo.,  cloth,  zor.  ^eL 

FRIENDLY     SOCIETIES     (THE     LAW    RELATING    TO). 

Comprising  the  Friendly  Societies  Act,  1896,  and  the  Collecting  Societies  and  Industrixd  Assurance 
•  Companies  Act,  1806,  together  with  an  Appendix  containing  Model  Rules  and  the  Forms  appended 
to  the  Treasury  Regulations,  1897.    ^y  ^*  Badbn  Fuller,  B.A.  (Ozon.),  of  the  Inner  Temple, 
Barrister-at-Law. 

Demy  8vo.,  cloth,  azf. 

FOLEY'S  LAW  AFFECTING  SOLICITORS.     A  Treatise  on  the 

Law  affecting  Solicitors  of  the  Supreme  Court.  By  Arthur  P.  Polby,  B.A.  (late  Scholar  of  St.  John's 
CoUe^  Ojoord),  of  the  Inner  Temple  and  Midland  Circuit,  Bariister-at-Law.  With  Appendix 
contammg  the  Statutes  bearing  on  the  subject. 

Second  Edition,  thoroughly  revised  and  enlarged,  demy  8vo.,  cloth,  zs«.  &/. 

CONTEMPT  OF  COURT^  Committal  and  Attachment  and  Arrest 

upon  Civil  Process,  in  the  Supreme  Court  of  Judicature.  With  the  Practice  and  Forms.  By  Jambs 
Francis  Oswald,  K.C. 

"There  is  no  higher  authority  on  the  subject  of  contempt  of  court .  . .  than  Mr.  Oswald." — Law  Timet . 

"  The  reader  ceases  to  wonder  at  the  success  which  has  so  often  attended^  Mr.  Oswald's  efforts  to  save 
people  from  durance  vile  when  he  notes  the  care  with  which  he  has  inquired  into  the  history  of  the  law  of 
contempt." — Litw  y^umal. 

Just  Published.    Sixth  Edition,  revised,  demy  8vo.,  cloth,  xof.  6t/. 

THE  SALE  OF  GOODS  ACT,  1893,  including  the  Factors  Acts, 

1889  and  1890.  With  an  Introduction  and  Appendices*  containing'  Statutes  and  Notes,  &c.  By 
M.  D.  Chalmers,  C.B.,  C.S.I.  (Draftsman  of  the  Act),  Permaneht  Under-Secretary,  Home  Office. 


"  Probably 'there  are  few  men  who  are  better  qualified  to  write  a  text-book  on  the  above  subjects  than 
the  draftsman  of  the  Bills  of  Exchange  Act,  1883,  and  the  Sale  of  Goods  Bill,  x88g."— Z^ow  Timt*. 

Fourth  Edition,  thoroughly  revised,  demy  8vo.,  doth,  X5x. 

THE   LAW   OF   COPYRIGHT.     Including  the  Musical  Copyright 

Act,  xqoa,  the  American  Copyright  Act,  the  Berne  Convention,  the  Consequent  Order  in  Council  , 
and  Cases  to  Date.    By^  Thomas  Edward  Scrutton,  M.A.,  LL.B.,  K.C.,  Author  of  "Charter 
Parties  and  Bills  of  Lading,"  &c.,  and  Lecturer  in  Common  Law  to  the  Incorporated  Law  Society. 

"  Mr.  Scrutton's  book  is  well  written  and  has  been  carefully  revised,  and  will  be  found  a  safe  and 
acceptable  guide  through  the  mazes  of  the  existing  law." — Law  youmai. 

"  We  think  it  a  not  only  the  easiest,  but  the  most  useful  and  {nractical  work  on  copyright." — Law 
Quarterly  Review, 

Royal  8vo.,  700  pages,  cloth,  £9  ax. 

INFORMATIONS  (Criminal  and  Quo  Warranto),  MANDAMUS, 

and  PROHIBITION.    By  His  Honour  Judge  Shortt,  Author  of   "The  Law  relating  to  Works 
of  Literature  and  Art  (Copyright,  Libel,  &c.).' 

"  A  v^ry  useful  contribution  to  the  lawyer's  library."— JLaw  JeunuU,  \ 

"Learned  and  accurate,  and  must  displace  all  earlier  text-writers  on  the  same  subject."— Zaw  Times. 

m 

Just  Published.    Fourth  Edition,  revised,  demy  8vo.,  cloth,  aor. 

MOORE'S  PRACTICAL  FORMS.     Containing  a  variety  of  Useful 

and  Select  Precedents  required  in  Solicitors'  Offices  relating  to  Conveyancing  and  General  Matters.  - 
With  numerous  Variations  and  Sug^tions.     By  H.  Moorb,  Esq.,  Author  of  "  Instructions  for 
Preparing  AbstracU  of  Title,"  "  Practical  Forms  of  Agreements,^'  &c.     Fourth  edition,  thoroughly  1 
revised.     By  Edward  Manson,  of  the  Middle  Temple,  Barrister-at-Law.  ' 

Just  Published.    Sixth  Edition,  demy  8vo.,  cloth,  aor. 

MOORE'S      PRACTICAL     FORMS      OF      AGREEMENTS. 
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